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An application under Section 340 of the Crininal Procedure Code was |aid
by the respondent in the Designated Court at Bonbay. The appellant had been
conducting the cases as the Chief Public Prosecutor before the Designated
Judge in what is popularly known as "Bonmbay Bl ast Cases". The respondent
urged in his petition that the appellant” before us being a public prosecutor had an
onerous duty and had to act in a fair manner -and at one stage of the proceedi ngs
both orally and in witing had subnitted to the court that the material on record
was sufficient to frane charges against various offences arising under Chapter Vi
of the Indian Penal Code |ike waging war against the State, etc., after adverting
to the decisions of this Court. However, at a later stage of the proceedings in the
sanme case, the appellant urged the Designated Court to drop the charges under
Sections 121 and 121A I PC against all the 157 accused as there was no
material. Thus he nmade statenments which were contradictory to the earlier stand
taken by himand left the matterto the discretion of the court to accept one or the
other version to be true in order to secure the ends of justice. Apart from
m sconduct on the part of the appellant arising under the Advocates Act, it is
contended that the sanme would anmpunt to crimnal contenpt of court. The
contention advanced on behal f of the respondent was that the charge of waging
war agai nst the State w thout reasonable or sufficient naterial on record results
in grave injustice and injury to some of the accused and if he had carried out his
functions with due care and caution, such injustice would not have occasi oned.
He contended in the course of the application as follows :
" Havi ng opened the case under Section 226 C PC and havi ng
proceeded quite far under Section 227 CrPC in respect of fram ng
charges, for the prosecutor to cone up with a plea not to frane the
charges for lack of material on record ambunts to maki ng a nockery of
the adm nistration of justice. The conduct of the CBI" prosecutor M.
Nat araj an has polluted the course of adm nistration of justice,
notwi t hstanding the fact that there is material or not to frame the charge.
Thi s kind of conduct on the part of the public prosecutor if not dealt with
according to | aw woul d | eave wi de scope in our judicial systemto injure
and cause injustice to ill place citizens. Therefore a judicial exam nation
of the conduct of the CBl prosecutor M. Natarajan will be in public
interest, as it would act as a deterrent against public prosecutors
indulging in unfair practices."

The respondent al so submitted that he was not concerned with the
out come of the case but nore in the conduct of the public prosecutor in naking
contradi ctory subm ssions. He subnmitted that this conduct on the part of the
appel l ant woul d attract the provisions of Section 192 to 196 and 227 CrPC.

On receipt of the application, the | earned Designated Judge directed the
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Registry to post the matter for hearing on the question of |ocus standi of the
respondent to file an application under Section 340 CrPC and whet her that court
had jurisdiction to entertain the application. The Designated Judge held that he
was satisfied that the court could entertain an conplaint even at the instance of a
stranger in order to address his grievances as offences affecting the

adm ni stration of justice. Though the appellant was not notified of the said
application, the | earned Designated Judge heard M. R K H Sharnma, Speci al

Public Prosecutor, in the natter and noted that he had not chall enged the | ocus
standi of the respondent in presenting the application but had enphasised that if
the court entertains such petition without ascertaining its nerit, it would open
fl ood gates and any person would walk in the court with such petitions. Before
the | earned Designated Judge, it was contended by M. Sharma that there can

be only two parties before the court, that is, the public prosecutor or the
conpl ai nant, as the case nmay be, and on the other side the accused represented

by his advocate and in those circunstances the respondent could not be heard in
the matter. However, the court by an order made on 21.2.1995, recorded its
satisfaction as tothe locus standi of the respondent and directed to register the
application and to issue notice to the public prosecutor returnable on 10.3.1995.
The publi'c prosecutor noted to have taken notice of the matter. Against this
order of ‘the Designated Judge, the present appeal has been filed by the

appel | ant.

This Court, on 8.3.1995, directed to issue notice to the respondent and
al so granted an ad-interimstay of the order nmade by the Designated Judge on
21.2.1995 and it was al'so made clear that the pendency of these proceedi ngs
wi Il not debar the petitioner fromfunctioning as a prosecutor in the case known
as the Bonbay Bl ast Case. Thereafter |eave was granted and the interim order
granted was affirned.

When the matter was set down for final hearing, the respondent appeared
in person and contended that this Court should not entertain a petition on appea
under Article 136 of the Constitution inasmuch as the order passed by the
Desi gnat ed Judge bei ng under TADA and is an interimorder and no appeal lies
agai nst such order in view of Section 19 thereof. He further contended that
i nasmuch as an appeal |ies under Section 341 CrPC agai nst an order nade
under Section 340 CrPC in the event of a conplaint having been nade agai nst
the appellant. In this context, he also drew our attention to the provisions of sub-
section (2) of Section 340 CrPC to point out that the power conferred on the court
under Section 340(1) CrPC in respect of an offence could be exercised by an
appel l ate court in case the subordi nate has neither nade a conplaint under sub-
section (1) in respect of that offence nor rejected an application for the maki ng of
such conmplaint. He, therefore, submtted that the powers of this Court under
Article 136 should not be exercised as exerci se of such power would affect a
statutory right of appeal

Article 136 of the Constitution enables this Court to exercise.inits
di scretion appellate powers by granting special |eave fromany judgnent, decree,
determ nation, sentence or order in any cause or matter passed or nade by any
court or tribunal in India. This power is conferred onthis Court notw thstandi ng
the provisions for regular appeal from proceedings in different enactnents being
avai |l abl e and there nay renmmi n sone cases where justice mght require
interference by this Court with the decisions of the High Courts or the tribunals of
the land. The power of this Court to grant |eave to appeal from any deci sion of
any court or tribunal is not subject to any limtation.and is left entirely to the
di scretion of this Court. Though this Court is circumspect in its exercise of its
jurisdiction under Article 136 it has a duty to interfere in cases of grave
m scarriage of justice. It is trite to say that the extraordi nary power conferred
under Article 136 of the Constitution cannot be taken away by any |egislation
short of constitutional amendment. The nature of the statute or limtations
i mposed within a statute cannot deter this Court fromexercising its jurisdiction. It
is not even restricted by the appellate provisions enunerated in Crinnal
Procedure Code or any other statute. Therefore, contentions urged, which are
prelimnary in nature, cannot detain us in entertaining this matter or examni ning
the correctness of the proceedi ngs before the Designated Judge. However, the
respondent urged that in A R Antulay vs. R S.Nayak, 1988 (2) SCC 602, this
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Court had held that one of the considerations in exercise of its power by this
Court is not to deprive any party of a statutory appeal and if such deprivation

occasions then the matter will have to be reopened as was done in that case.
Thi s argunent proceeds on a misconception of the position in law. An appeal lies
when a matter is finally and conclusively decided by a court or a tribunal. If the

Hi gh Court or the Suprene Court, in exercise of the extraordinary jurisdiction

under Article 226 or Article 136 of the Constitution or Section 482 Cr.P.C., as the
case may be, quashes certain proceedings, a party cannot conplain that his right

to statutory appeal had been deprived. Therefore, this contention deserves to be
rej ected.

M. K K. Venugopal, |earned Senior Advocate appearing for the appellant,
submitted that the respondent has a habit of nmaking such conplaints and he is
not a person who is interested in the matter in any way and no public interest
woul d be served by entertaining an application nade by himand he is a tota
stranger to the proceedings. In fact, he described the respondent as ’'busy body
or interloper’ in the proceedings. 1In answer to this contention, the respondent
relied upon the decisions in Bhagwandas Narandas vs. D.D.Patel & Co., AIR
1940 Bonbay 131 and Harekrishna Parida & Ors. vs. Enporer, AR 1929
Patna 242, “to contend that even a stranger to a cause can | odge a conpl ai nt
under Section 340 CrPC.

In our viewit is not necessary to pursue the approach of either of the

party. It is well settled that in crimnal |aw that a conplaint can be | odged by
anyone who has becone aware of a crine having been commtted and thereby
set the law into notion. |In respect of offences adverted to in Section 195 CrPC,

there is a restriction that the same cannot be entertained unless a conplaint is
made by a court because the offence is stated to have been committed in

relation to the proceedings in that court. Section 340 CrPC is invoked to get over
the bar inposed under Section 195 CPC. 1In ordinary crimes not adverted to

under Section 195 CrPC, if in respect of any offence, |aw can be set into notion

by any citizen of this country, we fail to see howany citizen of this country cannot
approach even under Section 340 CrPC.~ For that matter, the wordi ngs of

Section 340 CrPC are significant. ~The Court will have to act in the interest of
justice on a conplaint or otherwise. -Assumi ng that the conplaint may have to be
made at the instance of a party having an interest in the matter, still the court can

take action in the matter otherwi se than on a conplaint, that is, when it has
received information as to a crine having been commtted covered by the said
provision. Therefore, it is wholly unnecessary to exam ne this aspect of the
matter. We proceed on the basis that the respondent has | ocus standi to present
the conpl ai nt before the Designated Judge.

What we have to see is whether the different statements at different

stages of the case nade by the public prosecutor would anount to any offence
attracting the provision of Section 340 CrPC. W repeatedly asked the

respondent as to how two different stands taken by a counsel woul d be covered

by the offences referred to in provisions of Section 195 CGPC./ He tried to explain
that there is distinction between subn ssions nmade on | aw and on facts.

Submi ssi ons based on facts, which would affect the life and liberty of innocent
persons are not |egal subm ssions but woul d ambunt to causing circunstances to
exi st so as to amount to fabricating evidence within the nmeaning of Section 192

| PC.

Supposi ng a counsel presents a preposterous argument or blatantly

wrong argunment which, he later on corrects hinself on realizing the incorrectness
of his subm ssion or in a converse situation, having made a correct argunent
realising that the same would defeat the claimof his client, takes a dianetrically
opposite stand, could it be said that the said stand would |l ead to fabricating

evi dence before the court in any manner which attracts the offences adverted to
under Section 195 CrPC. By no stretch of inmagination, can we say that the stand

of a counsel, howsoever inconsistent it may be at different stages of the

proceedi ngs, can anobunt to of fences adverted to under Section 195 CrPC. If the
courts begin to issue notice for prosecution or as to why the inquiry should not be
made in the matter or to launch a prosecution, no Advocate can function with

safety nor can he assist the court with the necessary fearl essness which is
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required of him It is not unknown that even in crininal cases even after
conmittal proceedings are over at the stage of sessions trial before charges are
franed by the court or at the stage of final arguments, many public prosecutors
have entered NOLLE PROSEQUI in cases where they thought that a charge

could not be framed or the concerned accused should be acquitted. However,

that does not nean that such a stand could not have been taken or attracts wath
of Section 340 CrPC

In the present case, the hearing as to fram ng of charges has gone on for

nearly eight nonths. Consi dering the nature of the charges to be franed in the
case, the volum nous record of the case presented before the court, the
seriousness and magni tude of the matter when several hundred of persons have
been killed and property worth crores of rupees has been destroyed, in what
nmanner the case should be conducted is a very serious affair. If the public
prosecut or had been supporting at one stage of the proceedi ngs the charge

sheet that had been laid in respect of the offences arising under Sections 121
and 121A Indian Penal Code, |ater on he realises that evidence is not available
at that stage of the case, seeks that for the tine being these charges need not be
proceeded with, andif further investigation discloses such offences as having
been comm tted, suppl enentary charge sheet would be filed before the court

later, we fail to understand as to how such shift in the stand woul d attract

of fences enumerated under Section 195 Cr PC.

The stand of the respondent that we should not interfere in this matter as

rel evant facts are before the Designated Court and not before this Court does not
hold water. What we are exam ning i s whether the conplaint nade by the
respondent, taking it as a whole, deserves to be proceeded with.

Though the respondent has gri evance as to the manner of disposal of the

case in Dr. Budhi Kota Subbarao vs. M. K Parasaran & O's., 1996 Supp

(4) SCR 574, the fact renmains that he attacked the Attorney General personally

in that case when he furnished his satisfaction in.a matter and now t he appel | ant
her ei n. Though this Court castigated the respondent in that case, did not
proceed further to i npose any cost upon _himor to debar him from presenting

such petitions thereafter. This is one of those rare cases where we think that we
ought to exercise our powers in theinterests of adm nistration of justice to restrict
the hands of the respondent to engage in this kind of vexatious litigation. n
hal f - baked know edge of |aw, he proceeds to present argument-before the court

with an analysis of facts which is tendentious and waste the tinme of the court by
trying to cite deci sions which have no rel evance to the case. In the present case
too, he did not the same. He drew our attention to one case where a Sub-Judge,
who had tanpered with the proceedi ngs before the court to facilitating
substitution of the witten statenment, pursuant to a conplaint being filed, was
prosecut ed under Section 340 CrPC, to another case where a pl eader had

instigated the witnesses to tender fal se evidence before the court; to cases

where the witnesses have changed their stand fromtinme to tine., Al those

cases, in our opinion, have no bearing at all on the present case.

We are anmazed at the manner in which the | earned Designated Judge

dealt with this matter. Wile holding that the respondent had | ocus standi to
present the petition, he ought to have applied his mind further as to whether he
shoul d proceed further in the matter at all. If he had thoroughly perused the
petition, it would have appeared that the subm ssions made by the | earned public
prosecutor - however contradictory they may be - in a case cannot anount to
fabrication of evidence by any stretch of inmmgination. The substance of the
conpl ai nt shoul d have been | ooked i nto and shoul d have been decided. If such
caution had been exercised, we are sure, he would not have proceeded further

in the matter.

We are conscious of the fact that the | earned Designated Judge has not

exerci sed his power under Section 340 CrPC as yet to | odge a conpl ai nt nor has

he proceeded to hold an inquiry but at the same tinme we nust notice that issue of
notice on an application of this nature would have serious inpact upon the public
prosecutor in conduct of the case particularly when at every stage he has got to
be consci ous whet her any of his statement would attract Section 340 CrPC. This




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

is not the kind of atnobsphere where a public prosecutor can function effectively,
i ndependently and fearlessly. In the conduct of the case a public prosecutor
nmust have full freedom and he can even give up certain cases and request the
court to discharge or acquit any accused. |If that kind of autonomy is to be

enj oyed by the public prosecutor, he cannot be fettered in conducting the

pr oceedi ngs. By initiating the proceedi ngs against him the | earned Desi gnated
Judge has crippled the freedomof the public prosecutor in functioning effectively
and such a matter certainly results in serious miscarriage in adm nistration of
justice and no Advocate woul d be safe if such proceedings are initiated on the
basis of the allegations of the nature nade in the complaint. Either the |earned
Desi gnat ed Judge has not applied his mnd or he has not understood the scope

of the application and if he had done either, he would have dism ssed the
application. That we do now.

In the result, we allow'this appeal, set aside the order made by the | earned
Desi gnhat ed Judge and di snmi ss the application filed by the respondent under
Section 340 CrPC. At the sane tine, we make it clear that the respondent shal
not engage in this kind of litigation hereafter and he is restrained from
nmaki ng any applications of this nature and if any such application is nade
bef ore any court, the same shall be dismssed in |imne and appropriate
proceedi ngs beinitiated agai nst him

The appeal is allowed accordingly.




