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ACT:

Code of Crimnal Procedure (Act 5 of 1898), s. 423--Absence
of appel | ant s and counsel at the time of fina
di sposal --Dismissal on nerits--Duty of appellate court to
peruse records.

HEADNOTE:

The appel l ants were convicted and sentenced for the  offence
of kidnapping. They filed an appeal which was adnmitted by
the High Court and notice was ordered to be issued. On the
date an which the appeal was posted for hearing neither the
appel lants nor their counsel appeared and the H gh Court
di sm ssed the appeal in the following terns: 'On perusal of
the Judgnent under appeal | find no nmerits in the case. It
is accordingly disnissed.

On the question whether the disposal of the appeal by the
Hi gh Court is in conformty with s. 423, C. P. C

HELD: If a crimnal appeal by the accused is not

di smssed summarily under s. 421 of the Code and notice  as
required by s. 422 is issued, then; under-s. 423, it is
obligatory for the appellate court to send for the record if
it is not already before the Court. After the records are
before the court and the appeal is set down for hearing,
it is essential that the appellate court should: (a) peruse
such record; (b) hear the appellant or his pleader -appears;
and (c) hear the public prosecutor if he appears. @After
conplying withthese requirenents, the appellate court. has

full power to pass any of the orders nentioned in the
section. |If the appellant and his counsel are not present
the appellate court cannot dism ss the appeal enable themto
appear or it should consider the appeal on nmerits and pass
final orders. The consideration of the appeal on nerits at
the stage ,of final hearing and deciding the appeal on
merits and passing final orders will not be possible unless
the reasoning and findings recorded in the judgment under
appeal are tested in the light of the record of the case.
Wiile there is no enphasis on the perusal of the record in
s. 421 at the admission stage, under s. 423, one of the
essential requirenents and a condition precedent to a fina

di sposal of the appeal either by dismssing it or in any
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other nanner contenplated by the section, is that the
appel | ate court should peruse the record. The requirenent
regarding the perusal of the record that has been sent for
and received in court before disposing of an .appeal is not
an empty formality. On the contrary, the expression after
perusing the record” in the section assunes inportance in
the context of the enornmous powers that the appellate court
has in the final disposal of the crimnal appeal. Record
of the case does not nean only the judgnent, because, that
must have al ready been perused under s. 421 when the High
Court admts the appeal [140A-B, C, E, G 14; 141A-D, H,
142BC, D-E, F-H 143A-B]

In the present case, there is no indication in the order
that it was passed after perusing the record that nust have
been sent for as required by s, 423(1). From the nere
recital in the H gh Court’s order that there is no merit in
the case it is not possible toinfer that the H gh Court has
come to the conclusion after applying its judicial mnd and
after perusing

134

the record. There must be a clear judication in the
judgrment or order of’ the appellate court that it has
applied its judicial mnd to the particular appeal it was
dealing with. Suchan indication will be avail abl e when the

appel | ate court has considered the material on record which
neans, not only the judgment and petition of the, appeal
but also other relevant materials. Since the inpugned order
of the H gh Court' was passed wthout considering the
material on record the order was not in conformty with s.
423 of the Code and had to be to set aside. [143C-D, E-G H
144A- C

Sankatha Singh v. State of U P. [1962] Supp. 2 S.C. R 817,

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No283 of
1968.

Appeal by special |eave fromthe judgnment and order dated
May 10, 1968 of the Patna Hi gh Court in Criminal Appeal No.
453 of 1966.

S. N. Prasad, for the appellants.

R C. Prasad, for the respondent.

The Judgrment of the Court was delivered by

Vai di al ingam J.-The short question that ~arises in this
appeal , by special |eave, is whether the judgnent and order
of the Patna Hi gh Court dated May 10, 1968, dismissing the
Crimnal Appeal No. 453 of 1966, are in conformty wth
Section 423 of the Code of Crimnal Procedure, (hereinafter
to be referred as the Code).

The appel l ants, who are accused Nos. 2 to 5, alongwith the
first accused Sia Devi (w fe of 5th accused) were tried by
the |l earned First Assistant Sessions Judge, Biharsharif, for
an of fence under Section 363 of the Indian Penal Code. The
case of the prosecution was as follows

One Kanta Kumari, an orphan mnor, and niece of the com
plainant (P. W 1) Parnmeshwar Pandey was under the |awfu
guardi anshi p and protection of the latter and residing wth
him since the death of her parents. At about 8 P. M on
February to the house of the complainant and called Kanta
KumaKant a Kumari responded to the call by coming out. Wen
she wasquesti oned by her uncle as to where she was goi ng
out with the two, accused, Kanta Kumari replied that she was
going out for singing marriage songs. Kanta Kumari went
away with the two accused and returned home by about m d-
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night. 1In the norning of February 15, 1965, the conpl ai nant
found that Kanta Kumari was mssing from his house. Oh a

search made by him he came to know that Kanta Kumari was
seen early that norning at about
135
3 A M going in the conpany of all the five accused persons
for Ganga Ashnan. He was expecting Kanta Kumari to return
But on the evening of February 17, 1965, when he net the
first and the fifth accused in the village, he was infornmed
by the fifth accused that his paternal cousins, accused Nos.
2 and 3, had taken away Kanta Kumari with them On
receiving this information, Parnmeshwar Pandey |ost all hope
of his niece Kanta Kumari. com ng back and on February 18,
1965 he filed a conplaint before the police alleging that
his niece Kanta Kumari, a m nor, has been ki dnaped from his
| awf ul guardi anship by the five accused.
Al the five accused were charged under Section 363 1. P. C
for Kkidnaping the mnor girl Kanta Kumari on February 15,
1965 fromthe | awful guardi anshi p of her uncle Parneshwar
Pandey without his consent.” All the accused pleaded not
guilty before the trial court and stated that they were
falsely inplicated by Parnmeshwar Pandey on account of | ong
standing enmty. |In particular they pleaded

(a) that Parneshwar Pandey had no niece called

Kanta Kumari ;

(b) they have not ki dnaped Kanta Kumari; and

(c) in any case Kanta Kumari -was not a m nor
as alleged but was a nmjor about 18 years of
age.

The |earned Assistant Sessions-Judge by his judgnent and
order dated August 31, 1966 substantially rejected all the
pleas of the accused. The |earned Judge held ‘that the
conpl ai nant Parneshwar Pandey, who had given evidence as P
W | had a niece by name Kanta Kumari, who was living wth
him under his guardi anship as she had |ost her parents.
Though Kanta Kumari ,WAs not traced and as such she was not
before the court, the | earned Judge held that Kanta Kunari
at the time of the occurrence nust have been only 9 or 10
years old. The |earned Judge further held that accused Nos.
2 to 5 (appellants herein) have kidnaped Kanta Kumari, a
m nor girl, on February 15, 1965 from the | awf ul
guardi anship of her uncle Parmeshwar Pandey without ~his
consent and as such they were guilty of the offence  under
Section 363 1. P. C. Accordingly he convicted appellants  of
the said offence and sentenced them to wundergo rigorous
i mprisonnent for five years. Each of themwas also fined a
sum of Rs. 500 and in default of payment of fine to undergo
further rigorous inprisonnent for six nmonths. « The | earned
Judge, however, held that the case agai nst accused No. 1,
Si a Devi has not been proved beyond reasonabl e doubt  and as
such acquitted her.
The appellants filed Crininal Appeal No. 453 of 1966 in the
Patna Hi gh Court on Septenber 8, 1966 challenging the
vari ous
136
findings recorded by the | earned Assistant Sessions judje
and contending that those findings were not supported by the
evi dence adduced. They also pleaded that their conviction
is illegal. In particular they have pleaded that the
finding regarding the age of Kanta Kumari, when she has not
appeared before the court is based on pure conjecture and
surm se and not on any | egal evidence.

On Septenber 9, 1966 the H gh Court admtted

t he appeal and passed the foll ow ng order

"9.9.66 This appeal will be heard. | ssue




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

noti ce.

Pendi ng the hearing of this appeal t he
appellants will continue on bail to t he
satisfaction of the District Mgistrate.

The realisation of fine also wll remain

stayed during the pendency of this appeal."”
The appeal was posted for hearing on May 10,
1968. On that date neither the appellants nor
their counsel seens to have appeared and the
Court dism ssed the appeal and passed the fol -
| owi ng order and judgnent.
"10- 5- 68. No one appears to press this
appeal . On. perusal of the judgnent under
appeal, | find no nmerit in the case. It is
accordi ngly disn ssed."
The appellants on the sane-day filed Crinminal M scellaneous
Application No. 556 of 1968 praying for restoration of the
Crimnal Appeal which had been dismssed by the Court.
After issuing notice in the said application, the H gh Court
on July 12,1968 di snissed the application, for restoration
on the ground that no sufficient cause has been shown by the
appel | ant s. The appel llants filed an application for grant
of a certificate under Article 134(1) (c)of the Constitution
to appeal to this Court together with ~an application to
excuse delay in filing the application. The High Court
di smssed this application on August 2, 1968. This Court,
however, on Decenber 11, 1968, granted special Ileave to
appeal against the judgnent and order of the High Court
dated May 10, 1968.
M. S. N Prasad, |earned counsel for the appellants, raised
two contentions : (i) that the disposal of the appeal by the
H gh Court on My 10, 1968 is contrary to the ‘terns of
Section 423 of the Code ; and (ii) that the order pronounced
by the High Court is not a judgnent as understood in law as
it does not contain the point or points for, determnation,
the decision thereon and the reasons for the decision
137
MR R C. Prasad, |earned counsel for the, State, has urged
that the order dated May 10, 1968 conplies in all respects
with Section 423 of the Code. He has further wurged that
Section 367 of the Code relating to the contents of the
j udgrment does not apply to the High Court and in this
connection he relied on Section 424 of the Code.
In the view that we take regarding the first contention  of
M. S N. Prasad, that the judgnment is not in- conpliance
with Section 423 as the code, we do not think it necessary
to express any opinion as to whether Section 367 applies to
the judgnment delivered 'by the H gh Court as also the scope
of Section 424 of the Code. ' The question whether the / Hi gh
Court has got jurisdiction to restore a crimnal appeal has
al so not been agitated before us.
The contention of M. S. N Prasad is that the Hi gh Court
having admtted the appeal on Septenber 9, 1966 and issued
notice to the State, it has no power under Section 423  of
the Code to dism ss the appeal summarily as it has done  on
May 10, 1968. The manner of disposal of the appeal, the
counsel pointed out, shows a conplete disregard by the Hi gh
Court of the provisions of Section 423 of the Code enj oining
the appellate court to look into the entire record and give
reasons for the decision arrived at. According to the
counsel, this approach should be nade by the appellate court
irrespective of the fact whether the appellant or his
pl eader or the public prosecutor for the State appears or
not .
M. R C Prasad, |earned counsel for the State, on the
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other hand, pointed out that the inmpugned order clearly
shows that the Hi gh Court has gone through the judgment of
the trial court, which was under appeal and as it found no
nmerit in the case, it dism ssed the samne. There is no
illegality or any violation of Section 423 of the Code in
the manner of disposal of the appeal by the High Court.
In order to appreciate the contentions taken by the counse
of both sides, it is necessary to advert to the nmmteria
provisions of the Code bearing on the point arising for
consi derati on.
Part VII deals with Appeal, Reference and Revision. Chapter
XXXI' in the said part deals with Appeals. Section 410 of
the Code gives a right to any person convicted on a tria
hel d by a Sessions Judge or an Additional Sessions Judge to
appeal to the Hi gh Court. Sub-section (i) of Section 418
provi des that an appeal may lie on a matter of fact as well
as a matter of. |law, excepting where the trial was by the
Jury, in which case the appeal shall lie on a matter of |aw
only. 'The Expl anation provides that the all eged severely of
a sentence shall for the purpose of Section 418 be deened to
be a matter of law. Under Section 419, the appea
138
is to be made in the formof a petition in witing presented
by the appellant or ‘his pleader. Unless the court otherw se
directs, the petition of appeal shall be acconpanied by a
copy of the judgnent or order appeal ed against. Section 420
provides for the nmanner of filling  an appeal when the
appellant is in jail. Sections. 421, 422 and 423, which, in
our opinion, are inportant are as, follows

"Section 421. (1) Sunmary di sm'ssal of appea

On receiving the petition and  copy under

Section 419 or section 420, the appellate

Court shall peruse the sane, and, if it
considers that thereis’-no sufficient, ground
for interfering, it may dismss the appea
summarily :

Provi ded that no( appeal presented under
Section 419 shall be dismssed unless the
appel l ant or his pleader has had a reasonabl e
opportunity of being heard in support of the

sane.
(2)Before dismssing an appeal under this
section, the Court may call, for the record of

the case, but shall not be bound to do so.

"S". 422. Notice of appea

If the Appellant Court dose not disnmiss the
appeal summarily, it shall cause notice to be
given to the appellant or his pleader, and to
such officer as the State Government’ nay
appoint in this behalf, of the tine and /place
at whi ch such appeal will be heard, and shall
on the application of such officer, furnish
himwi th a copy of the grounds of appeal;

and, in cases of appeals under Section 411A
sub-section (2) or section 417, the Appellate
Court shall cause a |like notice to be given to
t he accused.

Section 423 : Powers of Appellate Court in
di sposi ng of appeal :

(1) The Appellate Court shall then send for
the record of the case, if such record is not
already in Court. After perusing such record,
and hearing the appellant or his pleader, if
he appears, and the Public Prosecutor, if he
appears, and, in case of an appeal under
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Section 41 | A sub-section (2) or Section 417,
the accused, if he appears the Court may, if
it considers that there is no sufficient
ground for interfering, dismss the appeal, or
may-

(a)in an appeal from an order of acquittal,
reverse such order and direct that further
inquiry be nade, or that the accused be
retried or conmitted

139
for trial, as the case may be, or find him
guilty and pass sentence on himaccording to
I aw,

(b)in an appeal from a conviction, (1)
reverse the finding and sentence, and acquit
or discharge the accused, or order himto be
retried by a Court of conpetent jurisdiction
subor di nat e to 'such Appellate Court or
conmm tted for trial or (2) alter the finding,
nmai-nt ai ni ng the sentence, or, with or without
altering the finding, reduce the sentence, or
(3) with or without such reduction and with or
wi t hout altering the finding, alter the nature
of the sentence, but, " 'subject to t he,
provi'sions of section 106, sub-section (3),
not so as to enhance the sane,,
(c)in an appeal from any other -order, alter
or reverse such order ;
(d) make any amendnent or any consequential or
i nci dental order that may be just or proper
(I'A) Where an appeal froma conviction lies to
the Hi gh Court, it may enhance the sentence,
not wi t hst andi ng anythi ng in consi st ent
therewith contained  in clause (b) of sub-
section (1)
"Provided that the sentence shall not be so
enhanced, wunless the accused has  had an
opportunity of showing cause against' such
enhancenent .
(2) Not hi ng herein contained shall authorize
the Court to alter or reverse the verdict of a
jury, unless it is of opinion that -such
verdict is erroneous owing to a msdirection
by the Judge, or to a msunderstanding on the
part of the jury of the law as laid

down by

him"
From the schene of the sections referred to above, the fol-
lowing facts enmerge : The appellants had a right ~ under

Section 410 to file an appeal to the H gh Court ~against
their conviction. Under Section 418 they were entitled to
chall enge the correctness of the findings of the tria
court, both on facts and |aw, as admittedly their trial was
not by the jury. They were also entitled as them The
appel lants had filed the appeal in due formas required by
Section 419 acconpani ed by a copy of the judgnent or order
appeal ed against. Under Section 421 the Appellate Court is
bound to peruse the appeal petition and the copy of the
judgrment or order appeal ed against. |f the Appellate Court,
on perusal of the same, considers that there was no
sufficient ground for interfering with the judgnent and
order appeal ed agai nst, it

140

can disnmiss the appeal -sunmarily. Under sub-section (2) of
Section 121, it is opento the Appellate Court before
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di smssing the appeal to call for the record of the case
but it is not mandatory that the Appellate Court shoul d cal
for the record. The stage under Section 421 is to enable
the Appellate Court to decide whether the appeal should be

admtted or dismissed sunmarily. In the case before us on
Septenber 9, 1966 when the High Court ordered "this appea
will be heard. Issue notice", it is clear that on perusa

of the petition of appeal and the judgnment of the Sessions
Court, the H gh Court did not take the view that there was
no sufficient ground for interference so as to disnmiss the
appeal summarily. On the other hand, the order of the Hi gh
Court, extracted above, clearly indicates that the appeal is
to be heard and di sposedof. on nerits and for that purpose
it issued notice to the State. In fact the provisions
regardi ng i ssue of notice as providedunder Section 422
has also been foll owed by the H gh Court. The procedure
under Section 422 has to be followed, only when the appea
is not dismssed summarily under Section 421. |In this case
the stages envisaged by Sections 421 and 422 have passed.
The appeal has been adnmitted and taken on file and notice
nmust have been also issued to the appellants or their
counsel , as envisaged i n the section

Coming to Section 425, which has already been quoted above,
it deals with powers of the Appellate Court in disposing of
the appeal on nerits. It is obligatory for the Appellate
Court to ,send for the record of the case, if it is not
al ready before the Court. This requirenent is necessary to
be conplied with to enable the court to adjudicate upon the
correctness or otherw se of the order or judgnent appeal ed
against not only with reference to the judgment  but also
with reference to the records which will be the ‘basis on
whi ch the judgment is founded. The correctness or otherw se
of the findings recorded in the judgnent on the basis of the
attack made against the sane, cannot be adjudicated upon
without reference to the evidence, oral and docurmentary and
other materials relevant for the purpose. The reference to
"such record" in "after perusing such record" is/ to the
record of the case sent for by the Appellate Court.

A reading of Section 423 nakes it clear that ~a crimna
appeal cannot be dism ssed for default of appearance of the
appel lants or their counsel. The <court has either to
adjourn the ,hearing of the appeal in order to enable them
to appear or it should consider the appeal on nerits and

pass final orders. The consideration of the appeal  on
nerits at the stage of final hearing and to arrive at a
decision on merits so as to pass final orders will ~not be

possi bl e unless the reasoning and findings recorded in the
j udgrment under appeal are tested in the light of the record
141

of the case. After the records are before the court /and
the appeal is setdown for hearing, it is essential - that
the Appellate his pleader, if he appears, and (c), hear the

public prosecutor, if he appears. After complying with
these requirements, the Appellate Court has full power to
pass any of the orders nmentioned in the section. It is to
be noted that if the appellant or his pleader is not present
or if the, public prosecutor is not present, it is not
obligatory on the Appellate Court to postpone, the hearing
of the appeal. If the appellant or his counsel or the

public prosecutor, or both, are not present, the Appellate
Court has jurisdiction to proceed with the disposal of the
appeal ; but that disposal nust be after the Appellate Court
has considered the appeal on nmerits. It is clear that the
appeal rmust be considered and disposed of on nerits
irrespective of the fact whether the appellant or his
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counsel or the public prosecutor is present or not. Even if
the appeal is disposed of in their absence, the decision
must be after consideration on nerits. Under Section 421
the Appellate Court has to decide whether the appeal is to
be taken on file or dism ssed summarily. The obligation of
the court at that stage is only to peruse the petition of
appeal and the copy of the order or judgnent appealed

agai nst . A summary dismssal of the appeal will then be
legal if the Appellate Court considers that there is no
sufficient ground for interference. But even in such

circunstances it has been held that a sumary decision is a
judicial decision which vitally affects the convi cted
appellant and in a fit «case, it is also open to be
chal | enged on an appeal before this Court. Though a sumery
rejection, wthout giving any reasons, is not violative of
any statutory provisions, such a manner of disposal renoves
every opportunity for detection of errors in the order. It
has been further held that when an appeal in the H gh Court
rai ses a serious and substantial point, which is prina facie
arguable, it is - inproper for an Appellate Court to dismss
the appeal summarily w thout giving some indication of its
view on the point. The interest of justice and fair play
require that in such-cases an indication nust be given by
the Appellate Court of its views on the point argued before
it. The wearliest decision on this aspect is the one
reported in Mushtak Hussein v. The State of Bonbay. (1) The
entire case |law has been referred to and  reiterated in
Govinda Kadtuji’ '« Kadam and others v. The State of
Maharashtra (2). The recent decision on this aspect is of
Chal | appa Ramaswam v. State of Mharashtra.(3) W have
referred to the above decisions to show that though a sum
mary rejection by an Appellate Court under Section 421 nay
not

(1) [1935] S.C.R 809.

(2) AI.R 1970 S.C. 1033.

(3) AI.R 1971 S.C. 64.

142

be violative of the section, neverthel ess when an’ arguabl e
or substantial question arises for consideration, t he
Appellate Court in its order should indicateits views on
such point. |If the position is as indicated above that even
under Section 421, which contenpl ates dism ssal of an appea
summarily, under Section 423, in our opinion, _a very

rigorous test must be applied to find out whether the
Appel late Court has conplied with the provisions contained

therein. There is no enphasis on the perusal of the record

ection 421 whereas under Section 423 one of the

essential requirement is that the Appellate Court should
peruse the record. There cannot be any controversy /that
Section 423 applies to cases in which appeals have been
presented and admitted. Though Section 423 does not. provide
any linmtation on the power of the Appellate Court that it
is inconpetent to dispose of the appeal, if the appellant or
his pleader is not present, nevertheless there is a
l[imtation. That limtation, which is provided by the
section is that the Appellate Court, before disposing of the
appeal, nust peruse the record. No doubt if the appellant
or his pleader is present, he nust be heard. Simlarly, if
the public prosecutor is present, he too nmust be heard. The
Legislature in S. 423 contenplates clearly that in certain
cases a crimnal appeal mght be disposed of without hearing
the appellant or any one on his behalf or the public
prosecutor. The expression "after perusing such record" in
the sectionis, in our opinion, a condition precedent to a
proper disposal of an appeal either by dismssing the same
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or in any other manner contenplated in the said section

The powers which the Appellate Court in crimnal appeals
possesses are depicted in Section 423. It his power not
only to dismss the appeal but also pass any one of the
orders enunerated in clauses (a),, (b), (c) and (d) and sub-

section (l1A). These provisions show the enornmous powers
whi ch the Appellate Court possesses in regard to a crimna
appeal. These powers, it cannot be gainsaid are very vast.

Any one of the orders, nentioned above, could be passed by
the Appellate Court whether the appeal is disposed of on
hearing or w thout hearing the appellant or his pleader
These provisions, in our opinion, clearly indicate the,
nature of a judgnent or order that is expected of the
Appel late Court in its judgnent. It is in this context that
the expression "after perusing such record" assunes great
i mportance. Absence of these words in Section 421, brings
out in bold contrast the difference in the nature of
jurisdiction exercised under the two sections.

It is not necessary to deal  exhaustively with the
connotati'on of the expression "after perusing such record"
occurring - in-Section 423 (1). That w |l depend upon the
nature of the order or judgment appeal ed against as well as
the point or points-that are taken before the Appellate
Court. But one thing is clear. There

143

nmust be a clear indication in the judgnent or order of the
Appel late Court that it has applied its judicial mnd to the

particular appeal  with which it ~was dealing. Such an
indication wll be avail able when the Appellate Court has

consi dered the material on record, which neans not only the

judgrment and petition of appeal, but ~also the other

relevant nmaterials. The Appellate Court is bound to have
| ooked into the judgnent of the lower court appealed
against. The petition of appeal nust have al so been | ooked
into to know the nature of the attack that is made  agai nst
the judgnent. There will be other materials on record and
they wll have to be perused by the Appellate Court. The
nature of such perusal to be indicated in the “Appellate
judgrment may al so differ under different circunstances.
Applying the above tests, we find that the order passed by
the Hi gh Court in the case before us does not satisfy the
above requirenent. There is no indicationin the order that
it was passed "after perusing the record" that it nmust have
sent for as required in the earlier part of Section 423(1).
Admittedly the order does not state that +the court has
perused "such record" meaning the record sent for by it. On
the other hand, the recital in the judgment is "on a perusa
of the judgnent under appeal, | find no nmerit in the case."
Under Section 421, as we have al ready pointed out, the Hi gh
Court should pursue the petition of appeal and the copy of
the judgnent or order appeal ed against. Even for a- summary
rejection wunder Section 421, apart from ocru-sal of the
judgrment, it is obligatory for the Appellate Court to peruse
the petition of appeal also. The High Court in this case
has admtted the appeal under Section 421 and issued notice.
By this it is clear that the High Court was of the opinion
that there were arguable points raised in the appeal, which
required consideration on nmerits under Section 423. Under
Section 423 one ,of the inportantrequirement is that the
Appel |l ate Court nust peruse the record. Record of the

case does not nean only the judgment, becausethat nust

have al ready been perused on Septenber 9, 1966 under Section
421, when the High Court adnmitted the appeal. We have
already pointed out that there is no indication in the order
of the H gh Court that it has perused any record. Wthout a
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perusal of the record of a particular case and .giving any
i ndication of such perusal in the appellate order or

judgrment, an order, simlar to the one in question could be
passed in any crimnal appeal in a routine manner, when the
appel l ant or his pl eader does not appear or even in appeals
where parties have been heard. Fromthe nmere recital in the
High Court’s order that there is no nerit in the case, it is
not possible to infer that the H gh Court has cone to that
conclusion after applying its judicial mnd and after

perusing the record. |In fact the conclusion that there is
"no merit in the case" is arrived
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at, as the High Court itself says, only on the basis of its
"perusal of the judgnent under appeal". The requirenent
regarding the perusal of the record that has been sent for
and received in court, before disposing of an appeal, is not

to be treated as an enpty formality, as is evident by the
vast powers conferred on the Appellate Court to pass the
various types of orders enunerated in the section. W are
of the opinion, that in passing the inmugned order the Hi gh
Court has not considered the material on record before
coming to the conclusion that there was no case for inter-
ference. As such the order is not in conformty wth
Section 423 of the Code; hence it has to be set aside.

M. R C Prasad, '| earned counsel for the State, drew our
attention to the decision of this Court reported in Sankat ha
Singh vs. State of U P. (1) and urged that a sinilar order
has been sustained by this Court. W have gone through the
said decision and it does not support the respondent. Thi s
Court was not dealing with an order passed by the H gh Court
as an Appellate Court. . On the other hand, the  Sessions
Judge had dismissed a crimnal appeal” stating ‘that the
appel lants and their counsel were absent and that  he has
perused the judgnment of the trial court and seen the record
and that it finds no ground forinterference. This order
was passed on Novenber 30,1956. Later on, the appellants
had filed an application to the Sessions Judge for restoring
the appeal to file. On July 2, 1957 the Sessions / Judge
al l owed the application and restored the crininal appeal to
file the appeal which had been dism ssed on Novenber 30,
1956. But when the crimnal appeal so restored came up for
hearing before the successor Sessions Judge, he took the
view that the order of restoration passed on July 2, 1957 by

his predecessor was illegal and w thout jurisdiction. Thi s
order was challenged in revision and the High Court _agreed
with the view of the Session.-, Judge that the -origina
order of restoring the crimnal appeal to file was illegal

This Court held that the order of the H gh Court holding
that the crimnal appeal should not have been restored, was
correct. Therefore, this Court was only dealing with the
correctness of the view of the High Court regarding the
legality of the order of restoration passed by the Sessions
Judge. This Court has, no doubt, observed that the ‘order
passed on Novenmber 30, 1956 by the Sessions Judge after
perusing the record and judgnment without giving any other
reasons nmmy not be a strict conpliance with the provisions
of Section 367 of the Code and that it may be set aside by a
superior court; but the point that was enphasi zed was that
the nature of the order passed by the Sessions Judge on
Novermber 30, 1956 will not give power to the Sessions Judge,
an Appellate Court, to set aside the said judgnent for the
(1) [1962] supp. 2 S.C R 817.
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purpose of rehearing the appeal. therefore, the above facts
clearly show that the point that we hive decided in this
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appeal never arose for consideration in that decision

To conclude the appeal is allowed. The judgnent and order
of the H gh Court dated May 10, 1968 in Crim nal Appeal No.
45 3 of 1966 are set aside and the said appeal is renmanded
to that court for hearing and di sposal according to law and
in the light of the observations contained in the judgnent.
V.P. S Appeal all owed.

10--i s Crndial/71
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