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1. Thi s appeal by special |eave has been preferred agai nst the judgnment

and order dated 8.6.2001 of High Court of Andhra Pradesh by which the wit
petition preferred by respondent nos. 1 to 3 -was allowed and it was directed
that the criminal case pending against themshall not to be transferred to the
Speci al Tribunal and their trial shall continue in the ordinary crimnal courts.

2. A flour mll being run by the wit petitioners was i nspected by the
staff of the Electricity Departnent and sonme others on 24.6.1999 and it was
di scovered that theft of electrical energy was being commtted. An FIR was

| odged and after investigation charge-sheet under Section 39 and 44 of

Indian Electricity Act, 1910 was submitted on 6.10.1999. The learned Illrd
Metropol i tan Magi strate, Hyderabad took cogni zance of the offence and
proceeded with the trial of the wit petitioners wherein four prosecution

wi t nesses were exam ned. During the pendency of the case the State of

Andhra Pradesh introduced certain amendnents to I'ndian Electricity Act,

1910 by Act No.35 of 2000 which is known as Indian Electricity (Andhra
Pradesh Amendnent) Act, 2000 (hereinafter referred to as 'the Anendi ng

Act’). This Anendi ng Act received the assent of the President of India and
thereafter it was published in the Andhra Pradesh Gazette on 2.1.2000

wher eunder the case against the wit petitioners stood transferred to a
Special Tribunal. It was at this stage that a wit petition was filed in the
Hi gh Court praying that the amendnments brought in by Andhra Pradesh
Legislature to the Indian Electricity Act be declared as ultra vires and a
direction may be issued to transfer the crimnal case fromthe Specia
Tribunal to the Court of Metropolitan Magistrate for trial in accordance w th
the ordinary law. The High Court disposed of the wit petition with a
direction that the trial of the wit petitioner should continue before the Court
of Metropolitan Magistrate. The appellant Transm ssiion Corporation of

A P. Limted was not a party to the wit petition but it has preferred the
present appeal by special |eave against the judgnent of the H gh Court.

3. In order to appreciate the controversy raised, it is necessary to
reproduce the relevant provisions of Indian Electricity (Andhra Pradesh
Amendnent) Act, 2000 (hereinafter referred to as 'the Anendnment Act’)

whi ch are as under:

"2. In the Indian Electricity Act, 1910, as in force in the State

of Andhra Pradesh (hereinafter referred to as the Principal Act)

in Section 39:-

(i) for the words "inprisonment for a termwhich may extend to
three years, or with fine which shall not be | ess than one
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t housand rupees, or with both", the words "inprisonnent for a
termwhich nay extend to five years but which shall not be |ess
than three nonths and with fine which may extend to fifty
thousand rupees but which shall not be I ess than five thousand
rupees” shall be substituted.

(ii) The foll owi ng proviso shall be added nanely: -

"Provided that a person on his conviction for an of fence
puni shabl e under this Act shall be debarred fromgetting any
supply of energy for a period of two years."

49-C (1) For the purpose of providing for speedy trial, the State
Governnment shall with the concurrence of the Chief Justice of

the High Court, by notification in the official Gazette, specify
for a District or Districts, a Court of District and Sessions Judge
to be a Special Tribunal to try the offences under this Act and

det erm ne the conpensation to be awarded to the Electricity
utitlity where the conpensation to be awarded is up to the value

of rupees five |akhs;

Provided that if, in the opinion of the Special Tribuna
any case brought before it is a fit case to be tried by the Specia
Court it may, for reasons to be recorded by it, transfer the case
to the Special Court for its decision in the matter.

(2) An appeal shall lie fromany judgnment or order, not being
i nterlocutory order, of the Special Tribunal, to the Specia
Court. Every appeal under this sub-section shall be preferred
within a period of sixty days fromthe date of judgment or order
of the special Tribunal

Pr ovi ded\ 005\ 005\ 005\ 005(onitted as not rel evant)

(3) Every finding of the Special Tribunal with regard to any
al  eged act of theft of energy shall be conclusive proof of the
fact of theft of energy and shall be binding on the person or
consuner concer ned.

(4) It shall be lawful for the Special Tribunal to pass an order
in any case decided by it awardi ng compensation in ternms of

nmoney for theft of energy which shall not be less than an

amount equival ent to twelve nonths assessed quantity of the

energy comritted theft of at three tines of tariff rate applicable
to the consunmer or person as per guidelines prescribed by State
CGovernment fromtime to time and the anpbunt of conpensation

so awarded shall be recovered as if it were a decree of a civi

court:

Provi ded that the Special Tribunal shall, before passing
an order under this sub-section, give to the consumer or person
an opportunity of making his representation or of adducing
evidence, if any, in this regard and consider every such
representati on and evi dence.

(5) Any case pending before any Court or other Authority

i mredi ately before the commrencenent of the Indian Electricity
(Andhra Pradesh Amendnent) Act, 2000, as woul d have been

within the jurisdiction of a Special Tribunal shall stand
transferred to the Special Tribunal, having jurisdiction as if the
cause of action on which such suit or proceeding is based had
arisen after such comrencenent.

(6) \ 005\ 005\ 005\ 005\ 005\ 005\ 005
(7) Not wi t hst andi ng anything contained in section 260 or
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section 262 of the Code of Crinminal Procedure, 1973, every

of fence puni shabl e under this Act, shall be tried in a summary
way by the Special Tribunal and the provisions of sections 263
to 265 of the said Code shall as far as may be apply to such
trial.

49-D. (1) The State Governnment may, by notification in the
Oficial Gazette, constitute a Special Court for the purpose of
provi di ng speedy enquiry into any alleged act of theft of energy
and trial of cases and for awardi ng conpensation to the
Electricity Utility.

(2) A special Court shall consist of a Chairman and not |ess
than four other nenbers to be appointed by the Governnent.

(3) The Chai rnman shal | be a person who is or has been a

Judge of a Hi gh Court and of the other four nmenmbers, two shal

be persons who are or have been District Judges (hereinafter
referred to as Judicial Menbers) and the other two nenbers,

shal | be ‘persons with a Degree in Electrical Engineering and

who hol d or have held a post not below the rank of a Chief

Engi neer in a State Electricity Board or its successor entities or
a post not bel ow the rank of a Chief Electrical Inspector in the
State Governnent (hereinafter referred to as Technica

Menber s)

Pr ovi ded\ 005\ 005\ 005\ 005. . (onitted as not relevant)
(4) \ 005\ 005\ 005\ 005\ 005.

(5) (a) Subj ect to the other provisions of this Act, the
jurisdiction, powers and authority of the Special Court may be
exerci sed by benches thereof, one conprising of the Chairman

a Judicial Menber and a Techni cal Menber and the ot her
conprising of a Judicial Menber and a Technical Menber.

(b) Where the bench conprises of the Chairnman, he shall be
the Presiding Oficer of such a bench and where the bench
consi sts of two nmenbers, the Judicial Menber shall be'the
Presiding Oficer.

(c) It shall be conmpetent for the Chairman, either suo nmoto
or on a reference made to himto wi thdraw any case pendi ng

bef ore the bench conprising of two nenbers and di spose of the
same or to transfer any case from one bench to anot her bench in
the interest of justice.

(d) VWhere a case under this Act is heard by a bench

consi sting of two menbers and the nenbers thereof. are divided
in opinion, the case with their opinions shall be |aid before
anot her Judicial Menber or the Chairman, and that nenber or
Chai rman, as the case may be, after such hearing as he thinks
fit, shall deliver his opinion, and the decision or order shal
foll ow t hat opi nion.

(6) \ 005\ 005\ 005.
(7) \ 005\ 005\ 005.
(8) \ 005\ 005\ 005.
(9) (i) Notwi thstanding anything in the Code of Civi

Procedure, 1908, the Special Court may follow its own
procedure which shall not be inconsistent with the principles of
natural justice and fair play and subject to the other provisions
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of this Act while deciding the amount of conpensation to be
awarded to the Electricity Uility.

(ii) Not wi t hst andi ng anyt hi ng contained in section 260 or
section 262 of the Code of Criminal Procedure, 1973, every

of fence puni shabl e under this Act shall be tried in a summary
way by the Special Court and the provisions of the sections 263
to 265 of the said Code shall, as far as nmay be apply to such
trial.

(10) \ 005\ 005\ 005\ 005\ 005. .

49-E (1) The Special Court nay either suo noto or on a
conpl ai nt under section 50 of this Act, take cogni zance of such
cases arising out of any alleged act of theft of energy whether
before or after the commencenent of this Act, where the val ue

of compensation to be awarded to the electricity utility
concerned exceeds rupees five | akhs and pass such orders
(including orders by way of interimdirections) as it deens fit.

Pr ovi ded\ 005\ 005\ 005.

(2) Not wi t hst andi ng anythi ng contained in the Code of G vi
Procedure, 1908, the Code of Crimnal Procedure, 1973 or the
Andhra Pradesh Civil Courts Act, 1972, any case in respect of

an all eged act of theft of energy under sub-section (1) shall be
triable only in the special court and the decision of the Specia
Court shall be final

(3) \ 005\ 005\ 005\ 005\ 005.
(4) Not wi t hst andi ng anyt hi ng contai ned i n'the Code of

Crimnal Procedure, 1973, it shall belawful for the Specia
Court to try all offences puni shable under this Act.

(5) \ 005\ 005\ 005\ 005\ 005.
(6) \ 005\ 005\ 005\ 005\ 005.
(7) Every finding of the Special Court with regard to any

all eged act of theft of energy shall be conclusive proof of the
fact of energy and of the person or consumer who commtted

such theft.
(8) \ 005\ 005\ 005\ 005\ 005.
(9) Any case, pending before any court or other authority

i medi ately before the constitution of a special court as would
have been within the jurisdiction of such Special Court, shal
stand transferred to the Special Court as if the cause of action
on whi ch such suit or proceeding is based had arisen after the
constitution of the Special Court.

49-F Save as expressly provided in this Act, the provisions of
the Code of Civil Procedure, 1908, the Andhra Pradesh Ci vi
Courts Act, 1972 and the Code of Crimnal Procedure, 1973 in

so far as they are not inconsistent with the provisions of this
Act, shall apply to the proceedings before the Special Court and
for the purposes of the provisions of the said enactnments, the
Speci al Court shall be deemed to be a Gvil Court, or as the
case may be, a Court of Session and shall have all the powers of
a Cvil Court and a Court of a Session and the person
conducting a prosecution before the Special Court shall be
deened to be a Public Prosecutor.
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4, Two contentions were raised before the High Court. The first
contention was that the Andhra Pradesh Legislature had no | egislative
conpetence to anend the Indian Electricity Act and the second contention

was that the Amendi ng Act could not have any retrospective operation

nanely it could not affect the proceedi ngs which had al ready conmenced

and were pending before the Courts. The first contention need not detain us.
Entry 38 in the concurrent List of VIIth Schedule of the Constitution of India
is "Electricity'. Therefore Andhra Pradesh Legislature had the |egislative
conpetence to make | aw on the subject of electricity and to nmake

amendnments to Indian Electricity Act, 1910. The Amendi ng Act has al so

recei ved the assent of the President of India and therefore in view of Article
254 (2) of the Constitution, it shall prevail

5. It is the second contention based upon retrospective operation of the
Anmendi ng Act which requires serious consideration. The Hi gh Court has

hel d that the Amendi ng Act pernits inposition of higher or nore severe

puni shrment; inposition of higher fine, direct paynment of conpensation and

al so provides for trial of the accused by a procedure which is | ess favourable
and al so deprives himof his right to file a crimnal revision in the Hi gh
Court in ‘accordance with section 397 (1) Cr. P.C. The Special Tribuna

where he may be tried may transfer the case to the Special Court and in the
event of conviction by the said Special Court, there is no right of appeal
The Hi gh Court accordingly held that the transfer and trial of the accused by
the Special Tribunal” at the stage when the Metropolitan Mgistrate had

al ready taken cognizance of offence and recorded statenent of four

wi t nesses woul d of fend the guarantee enshrined in Article 20 (1) of the
Constitution.

6. In order to exanine the contentions raised at the Bar, it is necessary to
consi der the real inport of the guarantee enshrined in clause (1) of Article

20 of the Constitution. The inclusion of a set of Fundamental Rights in
India’s Constitution had its genesis inthe forces that operated in the nationa
struggle during the British rule. Wth the resort by the British Executive to
such arbitrary acts as internments and deportations without trial and curbs on
the liberty of the Press in the early decades of this century, it becanme an
article of faith with the | eaders of the freedom novenent. As the freedom
struggl e gathered nomentum after the end of the First World War, clashes

with British authorities in India becane increasingly frequent and sharp and
the harshness of the Executive in operating its various repressive nmeasures
strengt hened the denmand for a constitutional guarantee of fundanental

rights. As early as 1895, the Constitution of India Bill \'026 descri bed as Hone
Rule Bill by Mss Anie Besant \026 had envisaged for India a constitution
guaranteeing to every one of her free citizen freedomof expression
inviolability of one’s house, right to property, equality before the | aw and
right to personal liberty. The Indian National Congress at its special session
hel d i n Bonbay in August 1918 denmnded that the new Governnent  of

I ndia Act shoul d include anong ot her things, guarantees in regard 'to

equal ity before the law, protection in respect of peoples |life and property,
freedom of speech and press, and right of association.” A resolution passed at
the Madras session of the Indian National Congress in 1927 categorically

| aid down that the basis of the future Constitution-of India nmust be a

decl aration of fundamental rights. The Nehru Committee appointed by the

Al Party Conference in its report (1928) incorporated a provision for the
enuner ati on of such rights recomrendi ng their adoption as part of the future
Constitution of India and one of the rights recommended by it was

protection in respect of punishnent under ex-post facto |laws. The Sub-

comm ttee on fundanental rights of the constituent assenbly considered the
draft proposed by its nenbers. Sri Anbedkar’s draft contained a provision -

No Bill of attainder or ex-post facto |law shall be passed. After considering
the draft of Sri KM Minshi and other nmenbers, the Sub-conmttee nade

its recommendati on which was adopted by the constituent assenbly (See

The Framing of India s Constitution "A Study" by B. Shiva Rao \026 Chapter

7). The draft proposed by Sri Ambedkar and the Constitutional advisor Sr

B.N. Rao shows that the framers of our constitution while drafting Article 20
had the provisions of U S. Constitution in their m nd
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7. Section 9 of Article 1 of U S. Constitution as adopted on July 4, 1776

provides that no Bill of attainder or ex-post facto | aw shall be passed and

Section 10 of the same Article lays down that no State shall pass any bill of

attai nder or ex-post facto law. The inmport of this constitutional guarantee
was explained two centuries ago by U S. Supreme Court in Cal der Versus

Bull 1. L.Ed. 648, which has still held the field, in the followi ng words:
"(1) every law that nakes an action done before the passing of the |aw, and
whi ch was i nnocent when done, criminal and puni shes such action (2) every

| aw t hat aggravates a crime, or nakes it greater than it was when conmitted
(3) every law that changes the punishnment, and inflicts a greater punishnent
than the | aw annexed to the crinme when commtted (4) every law that alters

the legal rules of evidence, and receives less or different testinony than the
law required at the tinme of the comm ssion of the offence in order to convict
the offender." Chief Justice Marshall’s definition of an ex-post facto law in
Fl etcher v. Peck 3 L.Ed. 162- "One which renders an act punishable in a
manner in which it was not punishable when it was committed" \026 has been
followed in many cases and jurists have said that a better or nore accurate
definition has not been given.

8. 't will be useful to briefly notice the interpretation placed on this
constitutional guarantee by U S. Suprene Court which is as under
(1) A Statute which punishes as a crime a previous act which was

i nnocent when commi tted violates constitutional guarantee. (Cal der v.
Bull 3 U S 386, 1'L.Ed. 648; Beazell Vs. Chio 269 US 167, 70

L. Ed. 216)

(2) Legi sl ation whi ch aggravates the degree of the crinme resulting
froman act committed prior to its passage violates the Constitutiona
prohi bition. (Flatcher v. Peck 10 U S. 87, 3 L.Ed. 162. Bonie v.

Col unmbi a (1964) 378 US 347, 12 L.Ed. 2d. 894)

(3) Law whi ch i nposes additional puni shment to that prescribed

when a crimnal act was comrtted is ex post facto (Cunm ngs v.

M ssouri 71 US 277, 18 L.Ed. 356, Lindsay v. Washington (1937) 301

US 397, 81 L.Ed 1182). The key questionis whether the new | aw

makes it possible for the accused to receive a greater punishment,

even though it is possible for himto receive the same puni shnent

under the new |l aw, as could have been inposed under 'the prior |aw.

(4) Legi slation which in relation to that offence or its
consequences alters the situation of a party to his disadvantage or

whi ch elimnates, after the date of a crimnal act, a defense avail able
to the accused person at the time the act was conmmitted viol ates
constitutional guarantee (Kring v. Mssouri 107 US 221, 271. Ed. 506,
Bezell v. Chio 269 US 167, 70 L.Ed.216).

(5) A law which alters the legal rules of evidence so as to require
| ess proof than the law required at the tine of the comni ssion of an

of fence, in order to convict the accused, can anmount to an ex-post
facto law within the constitutional guarantee (Kring v. Mssouri 107

US 221, 27 L.Ed. 506, Beazell v. Chio 269 US 167, 70 L.Ed. 216)

(6) Constitutional prohibition does not apply to laws bringing
about changes in procedure which do not alter substantial rights, even
though they might in some way operate to a person’ s di sadvantage. It
does not give defendants a vested right in the renedies and net hods

of procedure enployed in trials for crimes, provided that any statutory
procedural change does not deprive the accused of a substantial right
or immunity possessed at the time of the Commi ssion of the offence
charged. (Hept v. People of Uah 110 US 574, 28 L.Ed. 262; Mllet v.
North Carolino 181 US 589, 45 L.Ed. 1015).

(7) A change in law that alters a substantial right can be ex-post
facto even if the statute takes a seem ngly procedural form (W nston

v. State 118 A L.R 719; Mller v. Florida (1987) 482 US 423, 96

L. Ed. 2d. 351).

The above quoted view of the |egal position has al so been stated in 16-
A Corpus Juris Secundum Paras 409, 414, 420 and in 16 Anerican
Jurisprudence 2d paras 402, 404, 407.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

11

9. In United Kingdomthe Parlianment being the suprenme, the Courts
interpret the penal laws in a manner that they do not have ex post facto
operation on the principle that Parlianent would not pass retrospective
crimnal legislation. |In Waddington v. Mah (1974) 2 All E.R 377; while
exam ni ng the provisions of section 34 (1) (a) of the Inmmgration Act, 1971
which [ays down that the Act, as fromits coming into force, shall apply in
relation to entrants or others arriving in the U K at whatever date before or
after it comes into force, Lord Reid with whom all other Law Lords agreed
observed as foll ows:

"l cannot see how section 34 (1)(a) can be construed as
havi ng any reference to what any entrant may have done in this
country before the Act cane into force. Al that it does is to
subject to the provisions of the Act for the future, any one who
entered in the past."

In R v. Kirk(1985)-1 All E R 453 the Court of Justice of the

Eur opean Economi-.c Comrunity observed as foll ows:

"The principle that penal provisions may not have
retrospective effect is one which is conmon to all the |ega
orders of the nenber states and is enshrined in art.7 of the
Eur opean Convention for the Protection of Human Ri ghts and
Fundanent al Freedons (Rome, 4 Novenber 1950; TS 71
(1953); Cnd 8969) as a fundanental right; it takes its place
anong the general principles of | aw whose observance is
ensured by the Court of Justice.

Consequently the retroactivity provided for in art. 6(1)
of Regul ation 170/ 83 cannot be regarded as validating ex post
facto national neasures which inposed crimnal penalties, at
the time of the conduct at issue, if those nmeasures were not
val i d.

10. This shows that the principle that penal provisions may not have
retroactive effect is observed by nenber-nations of European Economic
Conmmuni ty of which alnost all the denocraci es of Western Europe are
nmenbers.

11. In fact it is not a new principle but is conm'ng down from anci ent
times will be clear fromthe foll owng passage on the topic of legislation in
"Jurisprudence \026 The Phil osophy and Mt hod of the Law' by Edger
Bodenhei mer (First Indian Reprint 1996) at page 327:

"Anot her typical feature of a legislative act, as
di stingui shed froma judicial pronouncenent, was brought out
in M. Justice Holnmes's opinion in Prentis v. Atlantic Coastline
Co. As he pointed out in this opinion, while a "Judicial inquiry
i nvestigates, declares and enforces liabilities as they stand on
present or past facts and under | aws supposed already to exist,"
it is an inportant characteristic of legislationthat it "looks to
the future and changes existing conditions by nmaking a new
rule to be applied thereafter to all or sonme part of those subject
to its power." These passages must be understood as
el ucidating certain normal and typical aspects of |egislation
rather than stating a conditio sine qua non, an essential
condition, of all legislative activity. The large majority of
enact ments passed by |l egislatures take effect ex nune, that is,
they are applied to situations and controversies that arise
subsequent to the promul gation of the enactnent. It is a
fundanmental requirenent of fairness and justice that the
rel evant facts underlying a | egal dispute should be judged by
the | aw which was in existence when these facts arose and not
by a | aw whi ch was nmade post factum (after the fact) and was
therefore necessarily unknown to the parties when the
transactions or events giving rise to the dispute occurred. The
Greeks frowned upon ex post facto |laws, |laws which are
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applied retrospectively to past-fact situations The Corpus Juris
Cvilis of Justinian proclainmed a strong presunption agai nst

the retrospective application of |aws Bracton introduced the
principle into English law Coke and Bl ackst one gave currency
toit , and the principle is recognised today in England as a
basic rule of statutory construction. In the United States, ex
post facto laws in crimnal cases and retrospective state | aws
impairing the obligation of contracts are expressly forbidden by
the ternms of the federal Constitution; in other types of
situations, a retroactive legislative infringenent of vested rights
may present a problem of constitutional validity under the due
process clause of the Constitution."

Article 11(2) of the Declaration of Human Rights of the United
Nati ons | ays down as under:

"No one shall be held guilty of any penal offence on
account  of any act or -om ssion which did not constitute a pena
of fence, under national or international law, at the tine when it
was conmitted. Nor shall a heavier penalty be inposed than
the one that was applicable at the tine the penal offence was
commtted.”

Article 7 of the Convention for the Protection of Human Ri ghts and
Fundament al Freedons reads as under

"(1) No one shall /be held guilty of any crimnal offence on
account of any act or om ssion which did not constitute a

crimnal offence under national or international law at the tine
when it was committed, nor shall a heavier penalty be inposed

than the one that was applicableat the tinethe crimnal offence
was committed.

(2) This Article shall not prejudice the trial and puni shnent
of any person for any act or om ssion which, at the tine when it
was committed, was crimnal according to the genera
principles of |aw recognised by civilised nations."

12. India is a nenber of the United Nations Organization and is also a
signatory to the aforesaid Conventions.  In Peoples Union for Civil Liberty
v. Union of India (1997)1 SCC 301 the Court recognised the principle that it
is al nbst an accepted proposition of |aw that rules of customary internationa
Law, shall be deermed to be incorporated in the donestic |law. For hol ding
this the Court relied upon the observation made by Sikri, C J. in Keshava
Nanda Bharati (1973) 4 SCC 225 (at page 333) that in view of Article 51 of
the directive principles the Court must interpret the |anguage of the
constitution if not intractible in the Iight of the United Nation Charter and
the sol entm decl aration subscribed to by India.  The court also took notice of
simlar observation made by Khanna, J. in A D.M Jabalpur (1976) 2 SCC

521 (at page 754) that if two constructions of the Minicipal Law are
possi bl e, the court should lean in favour of adopting such construction as
woul d make the provisions of the Minicipal Law to be in harmony with
international law or treaty obligations. Applying this principle Article 21 of
the Constitution was interpreted in conformity with the International Law.

On the sane analogy Article 20 may have to be interpreted in conformty

with United Nations Charter and Conventi ons.

13. Aliteral interpretation of sub-clause (1) of Article 20 would nean that
the protection available is only against conviction for an act or om ssion

whi ch was not an of fence under the law in force when the same was

conmitted and against infliction of a greater penalty than what was provided
under the law in force when the of fence was committed. Constitution being

a living organic docunent needs to be construed in a broad and |iberal sense.

A construction nost beneficial to the wi dest possible anplitude of its powers
may have to be adopted. O all the instruments, the constitution has the
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greatest claimto be construed broadly and liberally (See Ms. Good Year
India Ltd. v. State of Haryana AIR 1990 SC 781 at 791 and Synthetics and
Chemicals Ltd. v. State of U P. AIR 1990 SC 1927 at 195). The follow ng
observation of Vivian Bose, J. in State of Wst Bengal v. Anwar Ali Sarkar
AR 1952 SC 75 (pgs. 85 and 86) though given i mediately after
enforcenent of the Constitution has becone nore rel evant now
"I find it inpossible to read these portions of the
Constitution without regard to the background out of which
they arose. | cannot blot out their history and onit from
consi deration the brooding spirit of the tines. They are not just
dull lifeless words static and hi nebound as in sone munmified
manuscript, but living flanes intended to give life to great
nati on and order its being, tongues of dynamic fire potent to
noul d the future as well as guide the present. The constitution
must, in my judgnment, be left elastic enough to neet fromtine
to time the altering conditions of a changing world with its
shifting enphasis and differing needs\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
Doi ng that, what is the history of these provisions? They arose
out of 'the fight for freedomin this land and are but the
endeavour' to conpress into a few pregnant phrases sone of the
main attributes of the sovereign denocratic republic as seen
through Indian eyes. There was present to the collective mnd
of the Constituent Assenbly, reflecting the nobod of the peoples
of India, the menmory of grimtrials by hastily constituted
tribunals with novel forns of procedure set forth in O dinance
promul gated i n haste because of what was then felt to be the
urgent necessities of the nonent.

14. Concerned as it is with the liberty of a person a liberal construction
has to be given to the language used in clause (1) of Article 20 and not a
narrow one . The interpretation given to Section 9 of Article 1 of Anmerican

Constitution by U S. Suprene Court nay al so be kept in mnd for the
pur pose of understanding the true content and scope of guarantee enshrined
in sub-clause (1) of Article 20 of Constitution of India.

15. Vet her constitutional guarantee enshrined in clause (1) of Article 20
is confined only to prohibition against conviction for any of fence except
for violation of lawin force at the tine of the conm ssion of the act charged
as an offence and subjection to a penalty greater than that which m ght have
been inflicted under the law in force at the tine of conmi ssion of offence or
it also prohibits |egislation which aggravates the degree of crime or nakes it
possi ble for the accused to receive greater puni shment even though it is also
possible for himto receive the sane puni shnment under the new | aw as coul d
have been inposed under the prior |aw or deprives the accused of any
substantial right or inmunity possessed at the tinme of the conmi ssion of the
of fence charged is a nmoot point to be debated.

16. The effect of the Amending Act on the right of the accused to prefer
an appeal or revision against an order of conviction my be exam ned first.
Normally in view of Section 49-C (1) the offences under the Act

where the conpensation to be awarded is upto the value of Rs. Five |akhs

have to be tried by the Special Tribunal which is a Court of District
and Sessions Judge. The Special Tribunal wmy, if it 1is of +the opinion
that it is a fit case to be tried by the Special Court and for reasons to be
recorded, transfer the case to the Special Court. Sub-section(2) of Section
49- C provides for an appeal agai nst any judgnent or order, not being an
interlocutory order of the Special Tribunal, to the Special Court. Sub-
section (2) of section 49-E attaches finality to the decision of the Specia
Court where the case is of the nature nentioned in Sub-section (1).

Section 49-F | ays down that the provisions of Code of Crimnal Procedure,

1973, in so far as they are not inconsistent with the provisions of the
Amendi ng Act shall apply to the proceedi ngs before the Special Court and

for the purpose of provisions of the said enactnment the Special Court shal

be deenmed to be a Court of Session and have all the powers of Court of

Session. Section 374 (2) of the Code gives a right to a person convicted on
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atrial held by a Sessions Judge to prefer an appeal to the H gh Court and in
view of Section 26 (a)(ii) of the Code the Court of Sessions neans a

Sessions Judge. Therefore it follows that except for such category of cases
whi ch are covered by section 49-E (2) of the Amending Act, there would be

a right of appeal to the H gh Court against a conviction recorded by the
Special Court. Simlarly in a case where conviction has been recorded by

the Special Tribunal and the appeal has been heard by the Special Court

under sub-section (2) of section 49-C, a revision would |ie to the H gh Court
under section 401 of the Code.

17. The prescription of sunmary procedure for trial of offences has been
seriously chall enged. Sub-section (7) of Section 49-C provides that

not wi t hst andi ng anyt hi ng contained in sections 260 or 262 of the Code of
Crimnal Procedure the trial of every offence under the Act is to be done in
a summary way and the provisions of sections 263 to 265 of the Code shall

as far as may be, apply to-such trials. Chapter XXI of the Code of Crinmina
Procedure deals with summary trials. In view of the mandate of clause (i) of
sub-section (1) of section 260 of the Code an offence which is punishable
with a sentence exceeding two years cannot be tried in a sunmary way.
Simlarly, in view of sub-section (2) of section 262 of the Code a sentence
of inprisonnment for a termexceedi ng three nonths cannot be passed in a
summary trial. In fact sub-section (2) of section 260 of the Code provides
that when in the course of sunmary trial it appears to the Magistrate that the
nature of the case i's such that it is undesirable to try it summarily, the
Magi strate shall recall any witness who may have al ready been exam ned

and proceed to rehear the case in the nmanner provided by the Code. A

Magi strate, while trying a case sunmarily, is required to record only the
substance of the evidence and a brief statement of reasons for the finding has
to be mentioned in the judgnent in view of Section 264 of the Code. In
summary trials, there.is a clear departure fromthe procedure prescribed for
trial of other category of cases as they are prinmarily neant for petty or snal
cases where a sentence exceedi ng three nonths cannot be inposed. But

Section 2 of the Amendi ng Act by which section 39 of the Electricity Act,
1910 has been anended has enhanced the sentence which may extend to

five years RI. but shall not be |less than three nonths and a fine which may
extend to Rs.50,000/- but shall not be less than Rs.5,000/-. The proviso

i nposes a further disability upon(the person convicted in the sense that he
shal | be debarred fromgetting supply of energy for a period of two years.
The trial of all such cases is now nandatorily to be conducted as a sumary
trial and provisions of sections 263 to 265 of Code of Criminal Procedure

al one have been made applicable. The provision of section 354 of the Code
relating to | anguage and content of judgment where the Court has to nention
the point or points for determ nation, the decision thereon and the reasons
for the decision, is in sharp contrast to section 264 of the Code. If the
conpl ete statenment of witnesses is not recorded in the manner deposed to by
the witnesses and only a substance of the evidence is recorded the appellate
court will not be in a position to weigh the evidence properly and conme to an
i ndependent conclusion. These provisions where sunmary. trial has been

provi ded, therefore, cause serious prejudice and substantial injury to the
accused.

18. The main problemw |l arise where the Special Court itself tries the
case of the type described in sub-section (1) of section 49-E of the Anended
Act in view of the bar created by sub-section (2) of the said section whereby
finality is attached to the decision of the Special Court. The ~appeal is the
right of entering a superior Court and invoking its aid and interposition to
redress an error of the court below. Though procedure does surround an
appeal the central idea is a right. The right of appeal has been recogni sed by
judicial decisions as a right which vests in a suitor at the time of institution
of original proceedings. SR Das, CJ. in Grikapati v. Subbiah Choudhary

Al R 1957 SC 540, follow ng the decision of the Privy Council in Colonia

Sugar Refining Conpany v. lrving 1905 AC 369 and on a review of earlier
authorities deduced the followi ng five propositions regarding an appeal, viz.

- (i) The legal pursuit of a renmedy, suit, appeal and second appeal are really
but steps in a series of proceedings all connected by an intrinsic unity and
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are to be regarded as one | egal proceeding; (ii) the right of appeal is not a
nere natter of procedure but is a substantive right; (iii) the institution of the
suit carries with it the inplication that all rights of appeal then in force are
preserved to the parties thereto till the rest of the carrier of the suit; (iv) the
right of appeal is a vested right and such a right to enter the superior court
accrues to the litigant and exists as on and fromthe date the |Iis comences

and although it may be actually exerci sed when the adverse judgnent is
pronounced, such right is to be governed by the |aw prevailing at the date of
the institution of the suit or proceeding and not by the law that prevails at the
date of its decision or at the date of filing of appeal; (v) this vested right of
appeal can be taken away only by a subsequent enactnent if it so provides
expressly or by necessary intendnment and not otherw se. Therefore if the

right of appeal is a substantive right which is really a step in series of
proceedi ngs all connected by an intrinsic unity and is to be regarded as one

| egal proceeding and further being a vested right such a right to enter the
superior court accrues to the litigant and exists as on and fromthe date the

lis commences then sub-section (2) of Section 49-E insofar as it makes the
deci si ons of the Special Court final and al so nmakes no provision of appea

clearly causes prejudi ce and substantial injury to the accused.

19. Shri Shanti Bhushan | earned seni or counsel for the appellant has
submitted that the nere fact that a right of appeal is taken away does not
mean that an accused i's rendered renedil ess, as he can always chall enge the
decision of the Special Court by preferring a wit petition under Article 226
of the Constitution before the H gh Court.  In our opinion the contention
raised is wholly msconceived. |n proceedings under Article 226, the High
Court cannot sit as a court of appeal over the findings recorded by the
Special Court to reappreciate the evidence for itself or to correct an error of
fact (not going to jurisdiction) however apparent it mght be on the ground
that the evidence on which it was based was not satisfactory or sufficient,
particularly when the finding of the Special Court is final under the Statute.
The High Court cannot interfere with the findings of fact based on evidence
and substitute its own independent findings. The only inquiry which the

H gh Court can nmake under Article 226 is whether there was any evi dence at

all, which if believed, would sustain the charge before the Special Court or
the finding arrived at by it or whether the Special Court acted upon
irrelevant considerations neglecting to take account of relevant factors or
whet her the decision is so unreasonabl e that no reasonabl e person woul d

have nade such a decision. The proceedi ngs under Article 226 are not a
substitute for an appeal. Mre so, as under —section 386 of the Code there is
no enmbargo on the power of the appellate court. In an appeal froma
conviction it may reverse the finding and sentence and acquit or di scharge

the accused or order himto be re-tried by a court of conpetent jurisdiction
The confernent of power of review upon the Special Court under Section

49-G is again no substitute for an appeal as such a power is circunscribed

by the | anguage used in this section and can be granted on a very linited
grounds. Therefore, sub-section (2) of section 49-E of the Anending Act
causes prejudice and serious injury to the accused.

20. The High Court in the inpugned judgnent has held that though in

vi ew of | anguage used in sub-section (5) of section 49-C all pending cases

may be transferred, but no right of appeal or revision can be taken away, nor
an accused can be deprived of a better procedure in view of the provisions of
Articles 20 and 21 of the Constitution. Accordingly it held that sub-section
(5) of section 49-C should be read down whereunder pending cases of the

nature before the Metropolitan Court cannot be transferred to the Specia
Tribunal and the wit petitioner should be tried in the regular crimnal Courts
in ternms of the provisions of Code of Crimnal Procedure.

21. However, as the interpretation of Article 20 as to its scope and anbit
is involved in these proceedings, we refer the question forrmulated in para 15
of this order to a larger bench for consideration




