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ACT:

Appeal - Conpany r uf usi ng to register transfer of
shares--Appeal to Central Governnent-Decision in appeal--
VWet her judicial-Central CGovernment, if acts as a tribunal-
Special leave, if lies against decision-Powers of  Central
Covernment in appeal --Wether giving of reasons for decision
essenti al - - Conpani es Act, 1956, (1 of 1956) ss. 111 and 155-
Constitution of India, Art. 136.

HEADNOTE:

One B who held a large nunber of shares in the “appellant
conpany, transferred two bl ocks of 100 shares each 'to his
son and daughter-in-law. The transferees applied to the
conpany to register the transfers. Purporting to act under
art. 47B of the Articles of Association of the conpany the
directors of the conpany resolved not to register the
transfers. Agai nst this resolution t he transferees
preferred appeals to the Central Governnent under s. [11(3)
of the Conpani es Act, 1956. The Central Government, without
gi vi ng any reasons for its decision, set aside the
resolution of the directors and directed the conpany to

regi ster the transfers. The conpany obtai ned special |eave
to appeal against the decision of the Central Governnent
under Art. 136 of the Constitution and appealed to the

Supreme Court on the ground that the Central Governnent
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acted in excess of its jurisdiction or otherwi se acted

illegally in directing the conpany to register t he
transfers. The respondents raised a prelimnary objection
that the Central Government exercising appellate powers
under s. |1l of the Act (before its amendnent in 1960) was

not a tribunal exercising judicial functions and was not
subject to the appellate jurisdiction of the Supreme Court
under Art. 136.

Hel d, that the appeal was conpetent to the Suprene Court by
speci al | eave agai nst the decision of the Central Governnent
under s. |11l (3) O the Conpanies Act, 1956. The Centra
Covernment, when exercising powers under s. I1lIl was a
tribunal within the nmeaning of Art. 136 and was required to
act judicially. A person aggrieved by the refusal to
regi ster transfer of shares had two renedi es under the Act,
viz., (1) to apply to the court for rectification of the
regi ster under s. 155 or (2) to prefer an appeal under s.
[l The power of ~the Court under s. 155, which has
necessarily to be exercised judicially, and the power of the
Central Governnment under s. Il have to be exercised subject
to the sane restrictions. ~In both cases it has to be

340

decided whether the  directors have acted oppressively,
capriciously corruptly ~or malafide. The decision has
mani festly to stand those objective tests and has not nerely
to be founded on the subjective satisfaction of t he

aut hority. In an appeal under S. 11I1(3) thereis alis or
di spute between the contesting parties relating to their
civil rights, and the Central Government has 'to determ ne

the dispute according to lawinthe |ight off the evidence
and not on grounds of policy or expediency. There was thus
a duty inposed on the Central Government to act judicially.
The proviso to sub-s. (8) of s. Il _which provided for the
award of reasonabl e conpensation in lieu of the shares in
certain circunmstances also fortifies that view

Shivji Nathubhai v. The Union of India, [1960] 2 S.C R 775,
Re Bell Brothers Ltd. Ex Parte Hodgson, (1891) 65 L.T. 245,
The Province of Bonbay v. Kusaldas S. Advani, [1950] S.C R
621, The King v. London County Council, [1931] 2 K B. 215
and The Bharat Bank Ltd., Delhi v. Enmployees of the Bharat
Bank Ltd., Delhi, [1950] S.C.R 459, referred to.

In an appeal under s. 111(3) of the Act the Central Govern-
ment has to determ ne whether the exercise of the discretion
by the directors refusing to register the transfer is
nmal afi de, arbitrary or capricious and whether it is in the
interest of the conpany. The decision of the Centra
Governnment is subject to appeal to the Suprenme Court under
Art. 136; the Suprene Court cannot effectively exercise its
power if the Central Governnent gives no reasons.in support
of its order. The nmere fact that the proceedi ngs before the
Central Covernnent are to be treated as confidential does
not dispense with a judicial approach, nor does it 'obviate
the di sclosure of sufficient grounds and evi dence in support
of the order. |In the present case no reasons have been
given in Support of the orders and the appeals have to  be
remanded to the Central Governnent for rehearing.

In re Gresham Life Assurance Society, Ex Parte Penney, (1
872) Law Rep. 8 Ch. 446 and In re Smith and Fawcett, Ltd.
L. R (1942) 1 Ch. D. 304, referred to.

Per Hidayatullah, J.-The appeal to the Supreme Court under
Art. 136 was conpetent. The Act and the Rul es showed that
the function of the Central Governnment under s. 11(3) was
curial and not executive; there was provision for filing a
menorandum of appeal setting out the grounds, for the
conpany making representations against the appeal, for
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tendering evidence and award of costs. There was provision
for a hearing and a decision on evidence. The Centra

Governnment acted as a tribunal within the neaning of Art.

136.

Huddart, Parker & Co. Pyoprietar Ltd. v. Morehead, (108) 8
CLR 330, Shell Conpany of Australia V. Feder a

Conmi ssi oner of Taxation, [1931] A C 275, Rex V.

El ectricity Conm ssioners, [1924] 1 K B. 171 Royal Aquarium
and Summer and Wnter Garden

341

Society v. Parkinson, (1892) 1 QB. 431, Shivji Nathubai v.

The Union of India, [1960] 2 SSC R 775 and Province of
Bonbay v. Kushaldas S. Advani, [1950] S.C R 621, referred
to.

But special |eave should not ordinarily be granted in such
cases. The directors were not required to give reasons for
their decision and there was a presunption that they had
acted properly and in the interest of the conmpany. In the
appeal | under s. 111 of the Act all allegations and counter
al | egations were confidential and the Central Governnent

could not  make thempublic inits  decision. An appea
agai nst such a decision could rarely be effective. In the
present case the appeal under s. 111(3) was confined to the

ground that the refusal to register was w thout giving any
reasons; there was no question of confidential allegations
and there was no evidence to consider. The Articles of
Associ ation gave the directors absol ute discretion to refuse
to register the transfers without giving any  reasons and
there was a presunption that the directors  had acted
honest | y. There was thus no reason for the Centra
Governnent to reverse the decision of the directors.

In re Gesham Life Assurance Society; Ex Parte ' Penney,
(1872) Law Rep. 8 Ch. 446, In re Hannan's - King (Browning)
Gold M ning Conpany Limited, (1897) 14 T.L.R 314 and ' Mdses
v. Parkar Ex parte Mses, [1896] A C. 245, referred to.

JUDGMVENT:
ClVIL APPELLATE, JURI SDICTION: Civil Appeals Nos. 33 and 34
of 1959.
Appeal by special |eave fromthe order dated My 29, 1957, of

the Central Governnent Mnistry of Finance, New Delhi in
Appeal Cases Nos. 24 and 33 of 1957.
A V. Vi swanat ha Sastri and Ganpat -~ Rai, for t he

appel | ant s.
B. P. Maheshwari, for the respondents.
M C. Setalvad, Attorney-Ceneral for India, B. B. L.
lyengar and T. M Sen, for Union of India.
1961. April 25. The Judgnent of S. K. Das, Kapur, Shah and
Venkat arama  Ayyar, JJ., was delivered by Shah, J.
Hi dayatullah, J. delivered a separate Judgnent.
SHAH, J.-Ms. Harinagar Sugar MIls Ltd. is a public lLimted
conpany i ncorporated under the Indian Conpanies Act, 1913 (7
of 1913). Article 47B of the Articles of Association of the
conpany invests the
44
342
directors of the conpany with absolute discretion to refuse
to register any transfer of shares. That Article is in the
foll owi ng terns:
"The directors nay in their absol ute
discretion and wthout giving any reason
refuse to register any transfer of any shares
whet her such shares be fully paid or not.
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If the directors refuse to register the

transfer of any shares, they shall within two

nonths, after the date on which the transfer

was |odged with the conpany, send to the

transferees and the transferor notice of the

refusal .
One Banarasi Prasad Jhunj hunwal a is the hol der of a block of
9500 fully paid-up shares of the conpany. In January, 1953,
he executed transfers in respect of 2500 out of those shares
in favour of his son Shyam Sunder and in respect of 2100
shares in favour of his daughter-in-law Savitadevi and
| odged the transfers with the conpany for registration of
the shares in the nanes of the transferees. The directors
of the company by resolution dated August 1, 1953, in
purported exercise of the powers under Article 47B of the
Articles of Association, declined to register the shares in
the names of the transferees. Petitions were then filed by
Banarasi Prasad  and the transferees in the H gh Court of
Judi cature at Bonbay for orders under s. 38 of the Indian
Conpani es Act, 1913 for rectification of the register of the
conpany nmaintaining that the refusal by the board of
directors to register the transfer of the shares was "nmala
fide, arbitrary and capricious" and that the directors had
acted wth inmproper and ulterior notives. The Hi gh Court
rejected these petitions holding that in summary proceedi ngs
under s. 38, controversial questions of |aw and fact could
not be tried and that the proper renedy of the transferees,
if so advised, was to file suits for relief in the civi
court. Requests were again made by the transferees to the
conpany by letters dated February 29, 1956 to register the
transfers made by Banarasi Prasad in 1953. The directors of
the conpany in their nmeeting of March 15, 1956 reiterated
their earlier resolution not to register the shares ' trans-
ferred in the nanes of the transferees. ~Against this

343

action of the conpany, appeals were preferred to the Centra
Government under s. 111 el. (3) of the Indian Conpani es Act,
1956, which had since been brought into operation‘on / Apri
1, 1956. K R P. Ayyangar, Joint Secretary, Mnistry of
Fi nance, who heard the appeals decl i ned to or der
regi stration of transfers, because in his view, the
guestions raised in the appeals could, as suggested by the
Hi gh Court of Bonbay, be decided only in a civil suit.
Thereafter, Banarasi Prasad transferred a block of 100
shares to his son Shyam Sunder and another block of 100

shares to his daughter-in-law Savitadevi, and t he
transferees requested the conpany by letters dated Novemnber
21, 1956, to register the transfers. |In the neeting dated

January 12, 1957, the directors of the conpany resol ved not
to register the transfers and informed the transferees
accordingly. Against this resolution, separate appeals were
preferred by Shyam Sunder and Savitadevi under s. 111 el

(3) of the Indian Companies Act, 1956 to the Centra

CGovernment. It was submtted in para 4 of the petitions  of
appeal that the refusal to register the transfer of shares
was W thout "any reason, arbitrary and untenable". The

conpany filed representations subnmitting that the refusa
was bona fide and was not "w thout any reason, arbitrary and
untenabl e as alleged. Shyam Sunder and Savitadevi filed
rejoinders to the representations submitting that they had
never alleged that refusal to transfer the shares "was
capricious or nala fide" and that all they had alleged was
that the "refusal was wi thout any reason, arbitrary and
unt enabl e". By separate orders dated May 29, 1957, the
Deputy Secretary to the Government of India, Mnistry of
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Finance set aside the resolution passed by the board of
directors in exercise of the powers conferred by sub-ss. (5)

and (6) of s. Ill of the Indian Compani es Act, 1956, and
directed that the conpany do register the transfers. In so
directing, the Deputy Secretary gave no reasons. Agai nst

the orders passed by the Deputy Secretary, wth specia
| eave under Art. 136 of the Constitution, these two appeals
are preferred by the conpany.
344
Two questions fall to be determined in these ap peals, (1)
whet her the Central Governnent exercising appellate powers
under s. 111 of the Conpanies Act, 1956 before its anendnent
by Act 65 of 1960 is  a tribunal exercising judicia
functions and is subject to the appellate jurisdiction of
this court wunder Art. 136 of the Constitution, and (2)
whether the Central” CGovernnent acted in excess of its
jurisdiction or otherwise acted illegally in directing the
conpany to register the transfer of shares in favour of
Shyam Sunder and Savit adevi .
Article 136 of ~the Constitution, by the first clause
provi des:
"Not wi t hstandi ng anything in this Chapter, the
Supreme Court may, in its discretion, grant
special |eave to appeal from any judgnent,
decree, ~determnation, sentence or order in
any cause or matter passed or nade by any
court or tribunal in the territory of India"
The Central Governnent exercising powers unders. I[Il of the
Conpanies Act is not a court; that is conmon ' ground. The
At t orney- General intervening on behalf of the Union of India
submts that the Central Governnent nerely exerci ses
adm nistrative authority in dealing with an appeal under s.
111 of the Indian Conpanies Act, 1956 and i's not required to
act judicially. He submits that the authority | of the
directors of the conmpany which is in terms absolute, and is
not required to be exercised judicially, when exercised by
the Central Governnent wunder s. 111 does not becone
judicial, and subject to appeal to this court. But the nmere
fact that the directors of the conmpany are invested wth
absolute discretion to refuse to register the shares wll
not nake the jurisdiction of the —appellate aut hority
adm ni strative.
In a recent case decided by this court Shivji Nathu bhai v
The, Union of India (1), it was held that the Centra
CGover nment exerci sing power of review under-r. 54 of the
M neral Concession Rules, 1949 agai nst an
(1) [1960] 2 S.C. R 775.
345
admnistrative order of the State Governnent . granting a
mning |ease was subject to the appellate jurisdiction of
this court, because the power to review was judicial and not
admini strative. In that case, the action of the  State
CGovernment granting the mining | ease was undoubtedly an
adm nistrative act, but r. 54 of the Mneral Concession
Rul es, 1949 granted a right of review at the instance of _an
aggrieved party to the Central Governnment, and authorised it
to cancel the order of the State Government or to revise it
in such manner as it deenmed just and proper. The exercise
of this power was held by this court to be quasi-judici al

Before it was anended by s. 27 of Act 65 of 1960, s. IIl of
the I ndian Conpani es Act, 1956-onitting parts not nmmterial-
provi ded:

(1) Nothing in sections 108, 109 and 110 shall prejudice
any power of the conpany under its articles to refuse to
register the transfer of, or the transnission by operation
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of law of the right to, any shares or interest of a nenber
in, or debentures of, the conpany.

(2) If, in pursuance of any such power, a conpany refuses
to register any such transfer or transm ssion of right, it
shall, wthin tw nmonths from the date on which the

i nstrument or transfer, or the intimation of such
transmssion, as the case nmay be, was delivered to the
conpany, send notice of the refusal to the transferee and
the transferor or to the person giving intimation of such
transm ssion, as the case may be.

(3) The transferor or transferee, or the person who gave
intimation of the transm ssion by operation of law, as the
case may be, mmy, where the conpany is a public conpany or a
private conpany which is a subsidiary of a public conpany,

appeal to the Central Governnent against any refusal of the
conpany to regi ster the transfer or transnission, or against

any failure on its part within the period referred to in
sub-s. (2) ei ther to register the transfer or

transm ssion or to send notice of its refusal to register

t he same.

() o

(5) The Central Governnent shall, after causing reasonable
notice to be given tothe conpany and

346

also to the transferor and the transferee or as the case may
require, to the person giving intinmation of the transni ssion
by operation of |aw and the previous owner,” if any, and
gi vi ng them a reasonable opportunity to make their
representations, if ‘any, in witing by order, direct either
that the transfer or transm ssion shall be registered by the
conpany or that it need not be registered by it: and in the
forner case, the conpany shall give effect to the decision
forthwith.

(6) The Central Governnent may, in its order aforesaid give
such incidental and consequential directions as to the
payments of costs or otherwise as it thinks fit.

(7) Al proceedings in appeals under sub-s. (3) or in
relation thereto shall be confidential and no suit, pro-
secution or other |egal proceeding shall lie inrespect of

any allegation made in such proceedings, whether orally or
ot herw se.
(8 In the case of a private company which is not a
subsidiary of a public conpany, where the right to any
shares or interest of a nenber in, or debentures of, -the
conpany, is transmtted by a sale thereof held by a court or
other public authority, the provisions of sub-ss. (3) to (7)
shall apply as if the conpany were a public conpany:
Provided that the Central Government may, in lieu of an
order under sub-s. (5) pass an order directing the conpany
to register the transm ssion of the right unless any nenber
or nmenbers of the conpany specified in the order acquire the
right aforesaid within such tine as may be allowed for the
purpose by the order, on payment to the purchaser of the
price paid by himtherefor or such other sumas the Central
Government may determine to be a reasonabl e conpensation for
the right in all the circunstances of the case.
Agai nst the refusal by a conpany to register the transfer or
transm ssion of a right to the shares, an appeal lies to the
Central CGovernment. The Government, after giving notice of
the appeal and hearing the parties concerned nay order that
the shares be registered if it thinks that course is in the
circunst ances proper. The Central Governnent nay

347
by the proviso to sub-s. (8) in lieu of an order under sub-
S. (95), directing a private conpany to register,
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transm ssion of shares sold by a court or public authority,
order that any nenber or nenbers of the conpany specified in
the order do acquire the right on paynent to the purchaser
of the price paid by him or such other sumas the Centra
CGovernment determine to be reasonable conpensation. In
exercise of the powers under s. 642, rules called "The
Conpanies (Appeals to the Central Governnent) Rules, 1957"
have been franmed by the Central Governnent. By cl. (3) of
the rules, the formof the petition of appeal is prescribed.
Clause (4) provides that the nenorandum of appeal shall be
acconpani ed by an affidavit and docunentary evidence if any
in support of the statements made therein including a copy
of the letter witten by the appellant to the conpany for
the purpose of registration of the shares. Cause (5) pres-
cribes the node of service of notice of appeal to the
conpany and el. (6) authorises the Central CGovernnent before
considering the appeal to require the appellant or the
conpany  to produce within a specified period such further
docunentary or other evidence as it considers necessary.
Clause (7) enables the parties to nake representations if
any in witing acconpanied by affidavits and docunentary
evi dence. Clause (8) authorises the Central Governnent
after considering the representations nade and after nmaking
such further enquiries-as it considers necessary to pass
such orders as it thinks fit under sub-s. (5) of s. 111 of
the Act. By the appendix to the rules, the form in which
notice is to be given to the conpany is prescribed.
Paragraph 2 of the formstates that the conpany shall be
call ed upon to nmake its representations in witing against,
the appeal and be informed that if no representation is
recei ved, the appeal w |l be determ ned according to |aw
There was no provision simlar tos. IIl _of the |Indian
Conpanies Act, 1956, in the Act of 1913, nor is our
attention invited to any provision-in the English Comnpanies
Act on which our Act is largely based, to a simlar
provision. Prior to 1956, if transfer of

348

shares was not registered by the directors of a  conpany,
action wunder the Compani es Act of 1913 could only be  taken
under s. 38 of the Indian Compani es Act, 1913 by  petition

for rectification of the share register. As we will
presently point out, the power to refuse to register a
transfer granted by the Articles of Association, if

challenged in a petition for rectification of register was
to be presuned to have been exercised reasonably, bona fide
and for the benefit of the conpany, and unless otherw se
provided by the Articles, the directors were not obliged to
di scl ose reasons on which they acted. The power had to be
exercised for the benefit of the conpany and bona fide, but
a heavy onus lay upon those challenging the resolution of
the directors to displace the presunption of bona fide
exercise of the power. The discretion to refuse to register
transfers was not Iliable to be controlled unless the
directors "acted oppressively, capriciously or corruptly, or
in sonme way nmla fide" (Re Bell Brothers Ltd. ex parte
Hodgson) (1).

Power to refuse to register transfer of shares, wthout
assigning any reasons, or in their absolute and uncontrolled
di scretion, is often found in the Articles of Association

and exercising jurisdiction wunder s. 38 of +the Indian
Conpanies Act, 1913, the court may not draw unfavourable
inferences fromthe refusal to disclose reasons in support
of their resolution. The power given to the court under s.
38 is now confirmed with slight nodification by s. 155 of
the Indian Conpanies Act, 1956. Under that section, the
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court nmay rectify the register of shareholders if the nane
of any person is without sufficient cause entered in or
omtted from the register of nmenbers of a conpany, or
default is made, or unnecessary delay has taken place in
entering on the register the fact of any person having
ceased to be a nenber. The court is in exercising this
jurisdiction conpetent to decide any question relating to
the title of the person claimng to have his nane registered
and generally to decide all questions which may be necessary
or expedient to decide for the rectification. A person
aggrieved by the refusal to

(1) (1891) 65 L. T. 245.

349

regi ster transfer of shares has, since the enactnment of the
Conpani es Act, 1956, therefore two remedies for seeking
relief wunder the Conpanies Act, (1) to apply to the court
for rectification of the register under s. 155, and (2) to
appeal ~against “the resolution refusing to register the
transfers under s. 111. It is common ground that in the
exercise " of the power under s. 155, the court has to act
judicially: to adjudicate upon the right exercised by the
directors in the light of the powers conferred upon them by
the Articles of Association. The respondents however
submit-and they are supported by the Union of India-that the
authority of the/ Central Governnment 'under s. 11| is
nevert hel ess purely admnistrative. But in an appeal under
s. 111 el. (3) thereis alis or  dispute between the
contesting parties relating to their-civil rights, and the
Central CGovernnent is invested with the power to determ ne

that dispute according to law,i.e., it has to consider and
decide the proposal and the objections inthe light of the
evi dence, and not on grounds of policy or expediency. The

extent of the power which may be exercised by the Centra
CGovernment is not delinmted by express enactnment, but the
power is not on that account unrestricted. The power in
appeal to order registration of  transfers has to be
exercised subject to the limtations sinmlar to those
i nposed upon the exercise of the power of the court 'in a
petition for that relief under s. 155: the restrictions
which inhere the exercise of the power of the court also
apply to the exercise of the appellate power by the Central
CGovernment, i.e., the Central Government —has to decide
whet her in exercising their power, the directors are ~acting
oppressively, capriciously or corruptly, or in sone way nala
fide. The decision has nanifestly to stand those objective
tests, and has not nerely to be founded on the subjective
satisfaction of the authority deciding the question. The
authority cannot proceed to decide the question posed for
its determ nation on grounds of expediency: the statute
enpowers the Central Governnent to decide the disputes
arising out of the clains nmade by the transferor or
transferee which claimis opposed by the conpany,

45
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and by rendering a decision upon the respective con
tentions, the rights of the contesting parties are directly
affected. Prima facie, the exercise of such authority would
be judicial. It is immterial that the statute which
confers the power wupon the Central GCovernment does not
expressly set out the extent of the power: but the very
nature of the jurisdiction requires that it is to be
exercised subject to the limtations which apply to the
court under s. 155. The proviso to sub-s. (8) of s. Il
clearly indicates that in circunmstances specified therein
reasonabl e conpensation may be awarded in lieu of the
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shares. This conpensation which is to be reasonable has to
be ascertained by the Central CGovernnent; and reasonable
conpensati on cannot be ascertained except by the application
of some objective standards of what is just having regard to
all the circumstances of the case.

In The Province of Bonbay v. Kusaldas S. Advani(l), this
court considered the distinction between decisions quasi-
judicial and adm nistrative or mnisterial for the purpose
of ascertaining whether they are subject to the jurisdiction
to issue a wit of certiorari. Fazl Ali, J. at p. 642
obser ved:

"The word "decision"” in comobn parlance is nore or less a
neutral expression and'it can be used with reference to
purely executive acts as well as judicial orders. The nere
fact that an executive authority has to decide sonething
does not make the decision judicial. It is the manner in
which the decision has'to be arrived at which nakes the
difference, and the real test is: |Is there any duty to
deci de judicially?"

The court al so approved of the followi ng test suggested in
The King v. London County Council (2) by

Scrutton L.J.:

"It is not necessary that it should be a court in the sense
in which this court is a court; it is enough if it is
exercising, after hearing evidence, judicial functions in
the sense that it has to decide on -evidence between a
proposal and an opposition; and it is not necessary to be
strictly a court; if it is a tribunal which has to

(1) [1950] SS.CR 62 T.

(2) [1931] 2 K. B. 215, 233.

351

decide rights after hearing evidence and opposition, it 1is
amenable to the wit of certiorari."

In The Bharat Bank Ltd., Del hi v. Enmployees of the Bharat
Bank Ltd., Delhi (1), the question whether an adjudication
by an industrial tribunal functioning under the Industria
D sputes Act was subject to the jurisdiction of thi's court
under Art. 136 of the Constitution fell to be deternined:
Mahajan J. in that case observed

"There can be no doubt that varieties of —administrative
tribunals and donestic tribunals are known to exist in this
country as well as in other countries of the world but the
real question to decide in each case is as to the extent of
judicial power of the State exercised by them Tri bunal s
which do not derive authority from the ~sovereign power
cannot fall within the anmbit of Art. 136. The condition
precedent for bringing a tribunal within the anmbit of Art.
136 is that it should be constituted by the State. Again a
tribunal would be outside the anmbit of Art. 136 if it is not
invested with any part of the judicial functions of the
State but discharges purely admnistrative or “executive
duties. Tri bunal s however which are found invested wth
certain functions of a Court of Justice and have sone of its
trappings also would fall within the anbit of Art. 136 —and
would be subject to the appellate control of this Court
whenever it is found necessary to exercise that control in
the interests of justice."

It was also observed by Fazl Ali J. at p. 463 that a body
which is required to act judicially and which exercises
judicial power of +the State does not cease to be one
exercising judicial or quasi-judicial functions nerely
because it is not expressly required to be guided by any
recogni sed substantive law in deciding the disputes which
conme before it.

The authority of the Central Governnent entertaining an
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appeal under s. 111(3) being an alternative renedy to an
aggrieved party to a petition under s. 155 the investiture
of authority is in the exercise of the judicial power of the
State. Cause (7) of s. III

(1) [1950] S.C.R 459.
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declares the proceedings in appeal to be confidential, but
that does not dispense with a judicial approach to the
evidence. Under s. 54 of the Indian Inconme-tax Act, (which
is analogous) all particulars contained in any statenent
made, return furnished or accounts or documents produced
under the provisions of the Act or in any evidence given, or
af fidavit or deposition nmade, in the course of any
proceedi ngs under the Act are to be treated as confidential
but that does not nmake ‘the decision of the taxing
authorities merely executive. As the dispute between the
parties relates tothe civil rights and the Act provides for
a right of appeal and mmkes ‘detailed provisions about
hearing and di sposal according to law, it is inpossible to
avoid the inference that a duty is inposed upon the Centra
CGovernment in-deciding the appeal to-act judicially.

The Attorney-General contended that even if the Centra
Covernment was required by the provisions of the Act and the
rules to act judicially, the Central CGovernnent still not
being a tribunal, this court has no power to entertain an
appeal against its order or decision. But the proceedings
before the Central Governnment have all the trappings of a
judicial tribunal.  Pleadings have tobe filed, evidence in
support of the case of each party has to be furnished and
the disputes have to be decided according tolaw after con-
sidering the representations mde by the parties. If it be
granted that the Central Governnent exercises judicial power
of the State to adjudicate upon rights of the parties in
civil matters when there is a lis between the contesting
parties, the <conclusion is inevitable that it acts 'as a
tribunal and not as an executive body. W therefore over-
rule the prelimnary objection raised on behalf of the Union
of India and by the respondents as to the nmaintainability of
t he appeal s.

The Menorandum and Articles of Association of -a conpany when
regi stered bind the conpany and the menbers of the conpany
to the same extent as if they respectively had been signed
by the conpany and each nmenber, and contai ned covenants on
its and
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his part to observe all the provisions of the Menorandum and
of the Articles. Cause 47B of the Articles of Association
which invests the director with discretion to refuse to
register shares is therefore an incident of the contract
bi ndi ng upon the transferor, and registration of transfer or
transm ssion cannot therefore be insisted upon as‘a matter
of right. The conditions subject to which a party can
maintain a petition for an order for rectification of the
regi ster of sharehol ders have been settled by a long course
of decisions. Two of those nay be noticed.

In In re GeshamLife Assurance Society Ex parte Penney (1),
the deed of settlenent of a life insurance conpany provided
that any shareholder shall be at liberty to transfer his
shares to any other person who was already a sharehol der, or
who shoul d be approved by the board of directors, and that
no person not being already a sharehol der or the executor of
a sharehol der, should be entitled to becone the transferee
of any share unless approved by the board. One J. R De
Pai va who was the holder of ten shares of the conpany sold
themto W J. Penney and | odged the transfer with the shares
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for registration at the conpany’s office. The directors in
exercise of the powers conferred upon themby the deed of
settlenent refused to register the shares. In a joint
summons taken out by Paiva and Penney under s. 35 of the
Conpani es Act, 1862, the Master of the Rolls directed the
transfer to be registered, the directors of the conpany
having failed to submt any reasonabl e ground or objection
to the purchaser. |In the view of the Master of the Rolls,
it was for the court to judge whether the objection was
reasonable and that objection nust be disclosed to the
court. Against this order, the company approached the Court
of  Appeal . James L. J. in dealing with the contention
rai sed by the appellant observed that the directors were in
a fiduciary position both towards the conpany and towards
every sharehol der and that it was easy to conceive of cases
in which the court may interfere with any violation of the
fiduciary duty so
(1) (1872) Law Rep. 8 Ch. 446
354
reposed i'n the directors. |t was observed by James L. J.:
“But in order to interfere upon that ground it
must be nade out that the directors have been
acting from some i mpr oper noti ve, or
arbitrarily and capriciously. That nust be
all eged “and proved, and the person who has a
right to allege and prove it is t he
sharehol der who seeks to be renmoved from the
i st .of sharehol ders and to substitute another
person for hinmself ... this Court would have
jurisdiction to deal with it~ as ~a corrupt
breach of trust; but if there is no such
corrupt or arbitrary conduct as between the
directors and the person who is seeking to
transfer his shares, it does not appear to ne
that this court has any jurisdiction whatever
to sit as a Court of Appeal from the
del i berate decision of the board of directors,
to whom by the constitution of the  conpany,
the question of determ ning the eligibility or
non-eligibility of new nenbers-is comitted.
If the directors had been m nded,” and the
Court was satisfied that they were m nded,
whet her they expressed it or not, positively
to prevent a shareholder fromparting withhis
shares, unl ess wupon conplying wth some
condition which they chose to inmpose, the
Court would probably, in exercise of its duty
as between the cestui que trust and the
trustees, interfere to redress the m schief,
either by conpelling the transfer or  giving
danages, or in sonme node or other to  redress
the mi schief which the sharehol der woul'd have
had a just right to conplain of."
It was al so observed by Janmes L.J.:
" | amof opinion that we cannot sit as_ a
Court of Appeal fromthe conclusion which the
directors have arrived at if we are satisfied
that the directors have done that which alone
they coul d be conpelled by mandanus to do, to
take the matter into their consideration”.
Mellish L.J. observed
"But it is further contended that in order to
secure the existing sharehol der agai nst being
deprived of the right to sell his shares, the
directors are
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355
bound to give their reason why they reject the
transferee, and if they reject him without
giving a reason that is a ground from which
the Court ought to infer that they were acting
arbitrarily. | cannot agree with that. It
appears to ne that it is very inportant that
directors should be able to exercise the power
in a perfectly uncontrollable manner for the
benefit of the shareholders; but it is
i mpossible that they could fairly and properly
exercise it if they were conpelled to give the
reason why they rejected a particul ar
individual....l amtherefore of opinion that
in order to preserve to the conmpany the right
which s given by the articles a sharehol der
is not to be put upon the register if the
board of directors do not assent to him and
it is absolutely necessary that they should
not- be bound to give their reasons although |
perfectly agree that  if it can be shown
affirmatively that they are exercising their
power capriciously and wantonly, that may be a
ground for the Court interfering”.
A simlar view was also expressed in In re, Smth and
Fawcett Ltd. (1) where the Court of Appeal held that where
the directors of the conpany had uncontrolled and absolute
di scretion to refuse to register any transfer of shares,
while such powers are of a fiduciary nature and nust be,
exercised in the interest of the conpany, the petition for
regi stration of transfer should be dism ssed unless there is
sonet hing to show that they had been ot herw se exercised
Rectification of the register under s. 155 can therefore be
grant ed only if the transferor establishes that t he
directors had, in refusing to register the shares in the
nanes of a transferee, acted oppressively, capriciously or
corruptly, or in some way nmala fide and not in the /interest
of the conpany. Such a plea has, in a petition for
rectification, to be expressly raised and affirnmatively
proved by evidence. Normally, the court would presune that
where the directors have refused to regi ster the transfer of
shares when they have been invested with absolute discretion
to refuse registration, that the exercise of the power was
bona fide. Wen
(1) L.R [1942] 1 Ch. D. 304.
356
the new Comnpani es Act was enacted, it was well settled that
the discretionary power conferred by the articles of
association to refuse to register would be presuned to be
properly exercised and it was for the aggrieved transferor
to show affirmatively that it had been exercised nala fide
and not in the interest of the conpany.
Before the Committee appointed by the Government of  India
under the Chairmanship of M. C H  Bhabha representation
was made by several bodies that this power which was
i ntended to be exercised for the benefit of the conmpany was
being misused and the Committee with a viewto afford sone
reasonabl e safeguards against such misuse of the power
recormended that a right of appeal should be provided

against refusal to register transfer of shares. The
Legi slature, it appears, ,accepted this suggestion and
provided a right of appeal. But the power to entertain the
appeal is not unrestricted: being an alternative to the
right to approach the civil court, it nust be subject to

the same linmtations which are inplicit in the exercise of
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the power by the civil court under s. 155. The Centra
CGovernment nay therefore exercise the power to order that
the transfer which the directors have in their discretion
refused, be registered if it is satisfied that the exercise
of the discretion is mala fide, arbitrary or capricious and
that it is in the interest of the conpany that the transfer
shoul d be registered.

Relying upon el. (7) of s. 111 which provided that the
proceedings in appeals under sub-s. (3) or in relation
thereto shall be confidential, it was urged that the
authority hearing the appeal is not obliged to set out
reasons in support of its conclusion and it nust be assuned
that in disposing of ‘the appeal, the authority acted

properly and directed registration of shares. But the
provision that the proceedings are to be treated as
confidential is made wthaview to facilitate a free

di scl osure of evidence before the Central Governnment which
di scl osure may not, in the light of publicity which attaches
to proceedings in'the ordinary courts, be possible in a
petition ‘under s. 155 of the
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Conpani es Act. The nere fact that the proceedings are to be
treated as confidential does not dispense with a judicia
approach nor does it obviate the disclosure of sufficient
grounds and evi dence in support of the order

In the present case, the position is sonmewhat un-
sati sfactory. The directors passed a resolution declining
to register the shares and informed the transferor and the
transferees of that resolution. ~ The transferees in their
petition stated that the refusal” to register transfer was
wi thout any reason, arbitrary and untenable and in the
grounds of appeal they stated that they did not know of any
reasons in sup-port of the refusal and reserved |liberty to
reply thereto if any such reasons were given. The | conpany
in reply nerely asserted that the refusal was not w thout
any reason or arbitrary or untenable. The transferees in
their rejoinder made a curious statement-of which it is
difficult to appreciate the inport-that they had  "nowhere
stated in the nenoranda of appeals that the refusal to

transfer shares was capricious or mala fide" and all that
they "had stated was that the refusal was wthout any
reason, arbitrary or untenable". The Deputy Secretary  who

deci ded the appeals chose to give no reasons in support of
his orders. There is nothing on the record to show that  he
was satisfied that the action of the directors in refusing
to register the shares "was arbitrary and untenable" as
al | eged. If the Central CGovernment acts as a tribuna
exercising judicial powers and the exercise of that power is
subject to the jurisdiction of this court under Art. 136 of
the Constitution, we fail to see how the power of this court
can be effectively exercised if reasons are not given by the
Central CGovernnment in support of its order. |In the petition
under s. 38 of the Indian Conpanies Act, 1913, the ' Bonbay
High Court declined to order rectification on a sunmary
proceedi ng and rel egated the parties to a suit and a simlar
order was passed by the Joint Secretary, Mnistry of
Fi nance. These proceedi ngs were brought to the notice of
the Deputy Secretary who heard the appeals. Wether

46
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in spite of the opinion recorded by the High Court and by
the Joint Secretary, Mnistry of Finance in respect of
another block out of shares previously attenmpted to be
transferred, there were adequate grounds for directing
registration, is a matter on which we are unable to express
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any opinion. Al the docurments which were produced before
the Deputy Secretary are not printed in the record before us
and we were told at the bar that there were several other
docunent s which the Deputy Secretary took into con-
si derati on. In the absence of anything to show that the
Central CGovernment exercised its restricted power in hearing
an appeal under s. 111(3) and passed the orders under appea
inthe light of the restrictions inposed by art. 47B of the
articles of association and in the interest of the conpany,
we are unable to decide whether the Central Government did
not transgress the limts of their power. W are however of
the view that there has been no proper trial of the appeals,
no reasons havi ng been giwven in support of the orders by the
Deput y Secretary who heard the appeal s. In t he
circunst ances, we quash the orders passed by the Centra
Government and direct that the appeals be re-heard and
di sposed of according to |aw. ~ Costs of these appeals will
be costs in the appeals before the Central Governnent.
Hl DAYATULLAH, ~ J.-1- have had the advantage of reading the
judgrment " just delivered by ny brother, Shah, J. In view of
the strong objection to the conpetence of the appeals under
Art. 136 by the respondents, to whomliberty was reserved by
the order granting special leave, | have found it necessary
to express ny views.
The facts have been stated in detail by ny learned brother
and | shall not repeat themin full. Very shortly stated,
the facts are that the second respondent, -Banarsi Prasad
Jhunj hunwal a, transferred 2500 shares to his son, and 2100
shares to his daughter-in-law, in the appellant Conpany in
1953. The appellant Conpany declined to register these
transfers. Proceedi ngs for rectification of the Register
under s. 38 of the Indian Conpanies Act, 1913, followed
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in the Hi gh Court of Bonbay, but the H gh Court referred the
di sputants to the Cvil Court. ~In the petition before the
H gh Court, the respondents had charged the Directors of the
appel | ant Conpany with bad faith and arbitrary deal ing.
The respondents renewed their requests for registration, but
they were again declined, and appeals were filed before the
Central, Government under s. 111(3) of the Conpanies Act,
1956, which had cone into force fromApril 1, 1956. These
appeals were heard by M. K R P. Aiyengar, Joi nt
Secretary, Mnistry of Finance, who dism ssed them holding
that only a suit was the appropriate renedy.
Banarsi das Prasad then nade a fresh transfer of 100 shares
each to his son and daughter-in-law, and requests for

registration of these shares were nmade. The appel | ant
Conpany again declined to register the shares, but gave no
reaons. Under cl. 47-B of the Articles of Association of
the appellant Conpany, it is provided:

"The Directors nmay in their absol ute

discretion and wthout giving any reason
refuse to register any transfer of any ' shares

whet her such shares be fully paid or not. | f
the Directors refuse to register the transfer
of any shares, they shall, within two nonths

after the date on which the transfer was
| odged with the conmpany, send to the trans-
feree and the transferor notice of t he
refusal . "
The appel | ant Conpany was prima facie within its rights when
it did not state any reasons for declining to register the
shares in question.
Appeal s were again taken to the Central Governnment under s.
111(3). It was alleged that the refusal to register the
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shares without giving any reasons was "arbitrary and
unt enabl e". In accordance with the provisions of the

section, representations were filed by the appellant Conpany
and rejoinders by the opposite party. The transferees made
it clear that they did not charge the appellant Company wth
"capricious or nmala flee conduct” but only wth arbitrary
any reasons. The appeal s
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succeeded, and the shares were ordered to be registered.
The Deputy Secretary, who heard and decided the appeals,
gave no reasons for his decision. Against his order, the
present appeals have been filed with special |eave.

The prelimnary objection is that the appeal s are
i ncompetent, because the Central Governnent, which heard
them is not a tribunal nuchless a Court, and the action of

the Central Government is purely adninistrative. It is,
therefore, submitted that Art. 136 does not apply, because
speci al | eave ~can only be granted in respect of a

determ nation by a Court or a tribunal, which the Centra
CGovernment ~is not. This is not the only provision of |aw,
under which the Central or State ~Governments have been
enpowered to hear appeals, revisions or reviews, and it is
thus necessary to find out the exact status of the Centra
CGovernment when it hears and deci des appeals, etc., for the
application of Art. 136.
Article 136(1) reads as foll ows:
"Notwi t hst andi ng anything - in this Chapter, the
Supreme Court rmay in its discretion, grant
special « |l eave to-appeal from any judgment,
decree, determnation, sentence or  order in
any cause or matter passed or nade by any
Court or tribunal in the territory of India."
The orders which the Central CGover nirent
passes, certainly fall within the wor ds
"determnation" _and "order". The proceeding
before the Central ~CGovernment also falls
within the wi de words "any cause or /matter".
The only question is whether the Centra
CGovernment, when it hears and -decides an
appeal , can be said to be acting as a Court or

tribunal. That the Central CGovernnent is not
a Court was assuned at the hearing. But~ to
ascertain what falls within the expression
"Court or tribunal", one has to begin wth

"Courts". The word "Court" is not defined in
the Conpanies Act, 1956. It is not defined in
the C vil Procedure Code. The definition in
the I ndian Evidence Act is not exhaustive, and

is for the purposes of that Act. In the Now
English Dictionary (Vol. 11, pp. 1090, 1091),
the meaning given is:
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"an assenbly of judges or other per sons
| egal | y appointed and acting as a tribunal to

hear and det erm ne any cause, civil,
ecclesiastical, mlitary or naval."
Al tribunals are not Courts, though all Courts are
tribunal s. The word "Courts" is used to designate those

tribunals which are set up in an organised State for the
adm ni stration of justice. By adm nistration of justice is
neant the exercise of judicial power of the State to
mai ntai n and uphold rights and to puni sh "wongs". Wenever
there is an infringenment of a right or an injury, the Courts
are there to restore the vinculumjuris, which is disturbed.
Judi cial power, according to Giffith, C J. in Huddart,
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Parker & Co. Proprietary Ltd. v. Morehead (1) neans:-
"the power which every sovereign authority
nmust of necessity have to decide controversies
between its subjects, or between itself and
its subjects, whether the rights relate to
life, Iliberty or property. The exercise of
this power does not begin until sone tribuna
whi ch has power to give a binding and
authoritative decision (whether subject to
appeal or not) is called upon to take action."
VWen rights are infringed or invaded, the aggrieved party
can go and conmence a querela before the ordinary GCivi
Courts. These Courts which are instrunentalities of
CGovernment, are invested with the judicial power of the
State, and their authority is derived fromthe Constitution
or some Act of legislature constituting them Their nunber
is ordinarily fixed and they are ordinarily permanent, and
can try any suit-or cause within their jurisdiction. Thei r
nunbers nmay be increased or decreased, but they are al nost
al ways " permanent- and go under the conpendious nane of
"Courts of Civil Judicature". There can thus be no doubt
that the Central Government does not come within this class.
Wth the growth of civilisation and the problens of nopdern
life, a large nunmber of administrative tribunals have comne
into existence. These tribunals have the authority of |aw
to pronounce upon valuabl e
(1) [1908] 8 C.L.. R 330, 357.
362
rights; they act in a judicial manner and even on evidence
on oath, but they are not part of the ordinary Courts of
Cvil Judicature. They share the exercise of the judicia
power of the State, but they are brought into existence to
i mpl enent some administrative policy or to det erm ne
controversies arising out of sonme administrative |aw, They
are very simlar to Courts, but-are not Courts. When the
Constitution speaks of "Courts’ in-Art. 136, 227 or 228 or
in Art,% 233 to 237 or in the Lists, it contenplates Courts
of Civil Judicature but not tribunals other than such
Courts. This is the reason for using both the -expressions
in Arts. 136 and 227. By "Courts" is meant Courts of Cvi
Judi cature and by "tribunal s", those bodies of nmen who are
appointed to decide controversies arising under certain
special laws. Anmpong the powers of the State is included the
power to decide such controversies. This is undoubtedly one
of the attributes of the State, and is aptly called the
judicial power of the State. |In the exercise of this power,
a clear division is thus noticeable. Br oadl y- speaki ng,
certain special matters go before tribunals, and the residue
goes before the ordinary Courts of Civil Judicature. Their
procedures may differ, but the functions are not essentially
different. What distinguishes them has never been' success-
fully est abl i shed. Lord Stanmp said that t he rea
distinction is that Courts have "an air of detachnment”. But
this is nore a matter of age and tradition and is not of the
essence. Many tribunals, in recent years, have acquitted
t hensel ves so well and with such detachment as to make this
test insufficient. Lord Sankey, L.C. in Shell Conpany of
Australia v. Federal Conmissioner of Taxation (1) observed:
"The authorities are clear to show that there
are tribunals with many of the trappings of a
Court, which, nevertheless, are not Courts in
t he strict sense of exercising judicia
power.... In that connection it nay be usefu
to enunerate some negative propositions on
this subject: 1. Atribunal is not necessarily
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a Court in this strict sense because it gives

a final decision. 2. Nor because it hears

(1) [1931] A C 275. 296.
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wi t nesses on oath. 3. Nor because two or nore

contending parties appear before it between

whom it,, has to decide. 4. Nor because it

gives decisions which affect the rights of

subj ects. 5. Nor because there is an appeal to

a Court. 6. Nor because it is a body to which

a matter is referred by another body. See Rex

v. Electricity Comm ssioners
In my opinion, a Court in 'the strict sense is a tribuna
which is a part of the ordinary hierarchy of Courts of G vi
Judi cature maintained by the State under its constitution to
exercise the judicial power of the State. These Courts
performall the judicial functions of the State except those
that are excluded by law fromtheir jurisdiction. The word

"judicial", be it noted, is itself capable of two neanings.
They were admirably stated by Lopes, L.J. in Royal Aquarium
and Summrer and Wnter Garden Society v. Parkinson (2), in

t hese words:
"The word 'judicial’ has two neanings. It may
refer ~ to the discharge of duties exercisable
by a judge or by justices in court, or to
administrative duties which need not be
performed in court, but-in respect of which it
is necessary to bring to bear a judicial mnd-
that is, a mind todetermne what is fair and
just in respect of the matters under con-
si deration."
That an officer is required to decide matters before him
"judicially" in the second sense does not nake hima Court
or even a tribunal, because that only establishes that he is
following a standard of conduct, and is free from bias or
i nterest.
Courts and tribunals act "judicially" in both senses, and in
the term "Court" are included the ordinary and pernanent
tribunals and in the term "tribunal" are included al
others, which are not so included. ~ Now, the matter would
have been sinple, if the Conpanies Act, 1956 had -desi gnated
a person or persons whether by nane or by office for the
purpose of hearing an appeal under s. 111. It would then
have been cl ear that though such person or persons were not
"Courts" in the sense explained, they were clearly
(1) [1924] 1 K. B. 171
(2) [1892] 1 QB 431, 452
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“tribunals". The Act says that an appeal shall lie to the
Central CGovernnent. W are, therefore, faced with the
guesti on whet her the Central Governnent can be said to be a
tribunal. Reliance is placed upon a recent decision of
this Court in Shivji Nathubai v. The Union of India (1),
where it was held that the Central Covernnment in

exercising power of review under the Mneral Concession
Rul es, 1949, was subject to the appellate jurisdiction
conferred by Art. 136. |In that case which canme to this
Court on appeal fromthe H gh Court’s order under Art. 226,
it was held on the authority of Province of Bonbay v.
Kushal das S. Advani (1) and Rex v. Electricity Comm ssioners
(3) that the action of the Central Governnent was quasi-
judicial and not administrative. It was then observed:

“I't is in the circunstances apparent that as

soon as r. 52 gives a right to an aggrieved

party to apply for reviewa lis is created
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between himand the party in whose favour the
grant has been nade. Unless therefore there
is anything in the statute to the contrary it
will be the duty of the authority to act
judicially and its decision wiuld be a quasi-
judicial act."
This observation only establishes that the decision is a
quasi-judicial one, but it does not say that the Centra
Government can be regarded as a tribunal. In nmy opinion
these are very different matters, and now that the question
has been raised, it should be decided.
The function that the Central Government perfornms under the
Act and the Rules is to hear an appeal against the action of
the Directors. For that purpose, a nmenorandum of appea
setting out the grounds-has to be filed, and the Conpany, on
notice, is required to nake representations, if any, and so
also the other side, and both sides are allowed to tender

evidence to support their representations. The Centra
Government by its order then directs that the shares be
regi stered or need not be registered. The Centra

CGovernment _is also enmpowered to include in its orders,
directions as to paynent of costs or otherw se. The

(1) [1960] 2 S.C.R 775 (2) [1950] S.C.R 621.
(3) [1924] 1 K. B. 171.
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function of the Central Government is curial and not
executive. There is provision for a hearing-and a decision
on evidence, and that is indubitably a curial function

Now, in its functions Government often reaches decisions,
but all decisions of Governnment cannot be regarded as those
of a tribunal. Resolutions of Governnment may affect rights

of parties, and yet, they nay not be in the exercise of
judicial power. Resolutions of Governnent nay be anenable
to wits under Arts. 32 and 226 in appropriate cases, but
may not be subject to a direct appeal under Art. 136 as the
decisions of a tribunal. The position, however, / changes
when Gover nnent enbarks upon curial functions, and /proceeds
to exercise judicial power and deci de disputes. In /these
circunstances, it is legitinate to regard the officer who
deals with the matter and even Governnent itself as a
tribunal . The of ficer who deci des, nay even be -anonynous;
but the decision is one of a tribunal, whether expressed in
his name or in the nane of’ the Central Governnent. The
word "tribunal" is a word of wide inport, and the words
"Court" and "tribunal" enbrace within themthe exercise of
judicial power in all its fornms. The decision of Governnent
thus falls within the powers of this Court under Art. 136.

It is next argued by the | earned Attorney-General that there
is no law to interpret or to apply in these " cases. He
argues that since there are no legal standards for judging
the correctness or otherwi se of the order of the  Centra
CGovernment and the decision being purely discretionary, it
is neit her judicial nor qguasi -j udi ci al but nerely
adm nistrative, and that no appeal can arise fromthe nature
of things.

Such a line was taken before the Conmittee on Mnisters’
Powers by Lord Hewart, and the argunent remni nds one of what
he then said that such decisions are purely discretionary
and the exercise of such arbitrary power is "neither |aw nor
justice or at all". Sir Maurice Gwer also was of the
opi nion that an appeal could not be taken to Court against a
M nister’s
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decision even on the ground of mscarriage of justice,
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because that, in his opinion, was "putting a duty on the
Court" which was "not the concern of the Court".
This argunent takes nme to the heart of the controversy, and
before |1 give ny decision, | wish to say a few prelimnary
t hi ngs. Article 47-B gives to the Directors a right to
refuse to register shares in their absolute discretion
without giving reasons. InIn re Gesham Life Assurance
Society, Ex Parte Penney Janes, L.J. observed:
"No doubt the directors are in a fiduciary
position both towards the conpany and towards
every shareholder init. It is very easy to
concei ve cases such as those cases to which we
have been referred, in which this Court would
interfere with any violation of the fiduciary
duty so reposed in the directors. But in
order to interfere upon that ground it nust be
made~ out that the directors have been acting
from sone i nproper notive, or arbitrarily and
capriciously. That nust be alleged and
proved, and the person who has a right to
allege and prove it is the shareholder who

seeks to be removed from the l'ist of
sharehol'ders and to substitute another person
for himself...... But if it is said that

wher ever -~ any sharehol der ' has proposed to
transfer his shares to some new nmenber, the
Court has a right to say to the directors, W
will  presune that your notives are arbitrary
and capricious, or that your conduct is
corrupt, ~unless  you choose to tell us what
your reasons were, and submt those reasons to
our decision’, it would appear to ne entirely
altering the whole constitution of the conpany
as provided by the articles."
That shows that the Directors are presuned to have acted
honestly in the interests of the conpany and a case has to
be made out against them | shall only quote from another
case, which sunmarises the position very aptly. In In re
Hannan’s King (Browning) Gold M ning Conpany (Limted) (2),
Lindley, MR is reported to have decided the case thus:
"Their Lordships did not sit there as a Court
of
(1) (1872) Law Rep. 8 Ch. 446
(2) (1897) 14 T.L.R 314,
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honour ; t he guestion was whet her t he
applicants had made out that the transferee
was being inmproperly kept off the register.

There was no evidence of that ... . The  Court
ought, as a matter of honesty between man to
man., to presunme that the directors were

acting within their powers unless the contrary
was proved; but that was not proved by casting
unf ounded aspersi ons upon them"”
Thus, the matter cones to this that the Directors have a
presunption in their favour and the opposite party nust

prove that there was want of good faith. The right of
appeal which is given under the Conpanies Act, 1956, allows
the Central Government to judge this issue. For that

purpose, parties are required, if they desire, to make
representations and to put in evidence. But to enable the
parties to have a free say, the proceedings are nmade
confidential by law, and there is protection against action

both civil and crimnal. The appeal is disposed of on the
basis of the representations and the evidence. A decision
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of a tribunal on a dispute inter partes, in the |I|ight of
pl eadi ngs and evidence, is essentially a judicial one, and
this Court ought to be able, on the sanme material, to decide
in an appeal whether the decision given was correct. |If no
substantive law is applicable, there are questions of
evi dence, of burden and adequacy of proof and of the
application of the principles of justice, equity and good
conscience to guide the Court. Once it is held that the
decision is that of a tribunal and subject to appeal, it is
mani fest that an appeal may lie, unless there be sone other
reason.
The difficulty which arises in these cases is whether it was
not the intention of the lawthat the decision of the
Central CGovernnent was to be final. The Ilaw nakes al
al | egations and counter-allegations confidential. If Courts
cannot conpel disclosure of these allegations and the vei
of secrecy drawn by lawis not.rent, then it appears to nme
that a further appeal can hardly be efficacious. In this
view, in/ ny-opinion, this Court should not grant specia
| eave in 'such cases. The situation which arises is not very
different - fromwhat arose before the Judicial Cormmittee in
Moses v.
368
Parker, Ex Parte Mdses (1). The headnote adequately
gives the facts, and nmay be quot ed:
"By Tasmanian Act No. 10 of 1858, s. 5,
di sputes concerni ng | ands yet ungranted by the
Crown are referred to the Suprene Court, whose
decision is to be final; and by s. 8 the Court
is directed to be guided by equity and good
conscience only, and by the best  evidence
procurabl e, even if not required or adm ssible
in ordinary cases, and not to be bound by
strict rules of law or equity or by any ' |ega

forns: -
Held: that the Crown’s prerogative to grant
special leave to appeal is inapplicable to a

deci si on so authorised."

In dealing with the case, Lord Hobhouse
observed at p. 248:

"The Supreme Court has rightly observed that
Her Majesty’'s prerogative is not taken away by
the Act of 1858, but intinmates a doubt whether
it ever canme into existence.

Their Lordships think that this doubt is  well

f ounded. They cannot | ook upon the ~-decision
of the Supreme Court as a judicial decision
admtting of appeal. The Court has  been

substituted for the conm ssioners to report to
the governor. The difference is that /their
report is to be binding on him Probably it
was thought that the status and training of
the judges made them the nost pr oper
depositaries of that power. But that does not
nmake their action a judicial action in the
sense that it can be tested and altered by
appeal . It is no nore judicial than was the
action of the commi ssioners and the governor

The Court is to be guided by equity and good
consci ence and the best evidence. So were the
conmi ssioners. So every public officer ought
to be. But they are expressly exonerated from
all rules of law and equity, and all |I|ega

forms. How then can the propriety of their
decision be tested on appeal? Wat are the
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canons by which this Board is to be guided in
advi si ng Her Majesty whether the Suprene Court
is right or wong? It seens al nost

(1) [1896] A.C. 245.

369

i mpossi bl e that decisions can be varied except
by reference to sone rule; whereas the Court
nmaking themis free fromrules. If appeals
were allowed, the certain result would be to
establish some systemof rules; and that is
the very thing from which the Tasmani an
Legislature has desired to | eave the Suprene
Court free and unfettered in each case. |If it
were clear that appeals ought to be allowed,
such difficulties would doubtless be met

somehow. But there are strong argunents to
show that the matter is not of an appeal able
nature.”

See al so The’ bergev. Laudry (1).

The exercise of the powers under Art. 136 is a counterpart
of the royal prerogative to hear appeals in any cause or
matter decided by Courts or tribunals. But where the
Articles of Association of a conpany gi ve absol ute
di scretion to the Directors and enpower them to wthhold
their reasons, the appeal taken to the Central Governnent
woul d involve decision on such naterial, which the parties
place before it. If the allegations are nade confidentia
by law and the Central Government in giving its decision
cannot make them public, it is manifest that the decision,
to borrow Lord Hobhouse's | anguage, "is not of an appeal abl e
nature". Whet her the right” to hear —appeals 'generally
agai nst decisions of the Central Governnent acting as a
tribunal be wthin Art. 136, in my opinion and | ‘say it
with great respect-special |eave to appeal should 'not be
granted in such cases, unless this Court is able to rend the
veil of secrecy cast by the law without rending the |aw
itself. The argunent is that the al | egati ons are
confidential only so far as the public are concerned but not
confidential where Courts are concerned. The question is
not that but one of practice of this  Court. This Court
should intervene only when practicable, and that ~can only
arise if the parties agree not to treat the allegations as
confidenti al

That, however, does not end the present appeals. Speci a
| eave has been granted, and | have held that the appeals are
conpetent, even though such cases

(1) (1876) 2 App. Cas. 102.
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often may not be fit for appeal. 1In this case, thereis no
claim that any allegation was confidential. In fact, the
appel | ants before the Central Governnent nade it clear that
they did not charge the Directors with "capricious or rmala
fide conduct” but only with arbitrary refusal, wthout
stating any reasons. The appellant Conpany in its
representation set out the history of previous refusals -and
the decisions of the H gh Court of Bonmbay and the Centra
Government, and nmade it clear that the action was taken in
the interest of the Conpany. There are indications in the
representation to show that on the previous occasion when
these claimnts were referred by the H gh Court and by M.
K. R P. Alyengar, Joint Secretary, to the Cvil Court, they
did not go to Court to establish that the action was nala
fide and capricious. Before the Central GCovernnent, they
dropped that allegation, and confined the case to one of
refusal wi thout giving any reasons, and that was the plain
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i ssue before the Central Governnent. There was no evidence
for the Central CGovernment to consider, and the Articles of
Association give the Directors an absolute discretion to
refuse to register shares w thout giving any reasons, and,
on the authorities quoted earlier, the Directors nust be
presuned to have acted honestly. There was thus no reason
for the Central Government to reverse the decision of the
Directors, and the fact that no reasons have been gi ven when

nothing was confidential, leads to the only inference that
there was none to give.
In my opinion, these appeals nust succeed. | would,

therefore, set aside the order of the Central Governnent,
and allow the appeals with costs here and before the Centra

CGovernment, if an order to that effect was passed by the
Central Covernment.
Before parting with the case, | may say that the Report of

the Conpanies Act Amendnment - Committee had reconmended
amendnent ‘of s. 111, and it has been anended, inter alia, by
the addition of sub-s. (5A), which reads:
"Before maki ng-an order under sub-section (5)
on an appeal against any refusal of the
conpany to
371
regi ster any transfer or  transm ssion, the
Central Government may require the conpany to
disclose to it the reasons for such refusal
and ' on the failure or refusal -of the conpany
to discl ose such reasons, that Governnent nay,
notw thstanding anything contained in t he
articles of the conpany, presune that the
di scl osure, if nade, would be unfavourable to
the conmpany."
That would stop the blind man’s buff under the unanended
I aw
By COURT. In view of the majority judgnent of the Court, we
qguash the orders passed by the Central Government and direct
that the appeals be reheard and di sposed of according to
I aw. Costs of these appeals will be costs in the appeals
before the Central Government.




