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PETI TI ONER
SHEO NATH

Vs.

RESPONDENT:
THE STATE OF UTTAR PRADESH

DATE OF JUDGVENT:
15/ 10/ 1969

BENCH
SIKRI, S M
BENCH
SIKRI, S M
REDDY, P. JAGANMOHAN
Cl TATI ON
1970 AIR 535 1970 SCR (2) 796

1969 SCC_ (3) 116

ACT:

Evi dence Act, (1 ~of 1872)-Section 114 illustration (a)
Recovery from appellant’s shop of <cloth stolen in dacoity-
Conviction under s. 396 |.P.C. solely based on discovery of
cloth and their identification- Inferences to be drawn under
s. 114, Evidence Act.

HEADNOTE:

The house of the appellant, a cloth nmerchant, was searched
and three lengths of <cloth were recovered which were
subsequently identified as having been stolen froma shop in
a dacoity in which clothes, ornanents, cash etc. were
stol en. The appellant was not named by the eye-wi tnesses or
in the dying declaration as having taken part in the
dacoity. Rel ying on the discovery of the cloth and  their
identification the H gh Court convicted hi munder ~s. 396
Penal Code. The Court observed that it was legitimte to
infer that he was one of the dacoits in viewof illustration
(a) to Section 114 of the Evidence Act. In the appeal to
this Court it was contended that the Hi gh Court should have
convicted the appellant only under section 411 Penal Code.
Al'l owi ng t he appeal

HELD : On the facts the only legitinmate presunption to be
drawn is that the appellant knew that the goods were stolen
but he did not know that they were stolen in a dacoity. Al
the property which was stolen by the dacoits was not
recovered from the appellant. The appellant, —-a cloth
merchant, nmay well have acquired these goods as a receiver.
It has not been shown that in the village in which the
appel lant lived it was known that a dacoity had taken place
and goods had been stolen in the dacoity. [799 B-(

Wasim Khan v. State of Utar Pradesh, [1956] S.CR 191
di stingui shed;

Sanwal Khan v. State of Rajasthan A.1.R 1956 S.C. 54,
referred to.

JUDGVENT:
CRIM NAL APPELLATE JURI SDI CTION: Criminal Appeal No. 49 of
1969.
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Appeal by special |eave fromthe judgnent and order dated
Decermber 2, 1968 of the Allahabad H gh Court in Crinina
Appeal No. 1277 of 1968.
R L. Kohli, for the appellant.
O P. Rana, for the respondent.
The Judgrment of the Court was delivered by
Sikri, J. The only question which arises in this appeal by
speci al |eave is whether the appellant, Sheo Nath, should be
convicted wunder s. 396, I.P.C., or s. 411, |.P.C., or S
412, 1.P.C. The facts as found by the Hi gh Court are these.
A dacoity was conmitted at the shop of Ram Murat in Dhaneja
village by 15 to 20 persons on August 19, 1966, at about
11.30 p.m One dacoit, Ram Shankar, was arned with a gun
while others carried
797
spears, Gandasas and lathis. During the course of the
dacoity Ram Murat was injured. - One Pancham who lived in a
house not far from Ram Miurat’s shop, and two others came
running on heating the noise. ~Pancham was shot down with
the gun by dacoit Ram Shankar. The dacoits then escaped
with cl othes, ornaments, cash, etc., looted fromRam Mirat’s
shop. After the dacoits |left Ram Mirat dictated a report
about the occurrencein which |lie named Ram Shankar Si ngh,
Jaintri Prasad Singh, -Nanhe Singh and  Sulai accused as
havi ng been anong/'the cul prits and this report was sent to
the Jalal pur police station, five mles away, where it was
received-and recorded at 6 a.m next morni ng.. On August 22,
1966, i.e., three days after the dacoity, the house of Sheo
Nath, appellant, was searched and three lengths of <cloth
were recovered which were subsequently identified by Ram
Murat and a tailor naned Bismllah as having been stolen
fromRam Murat’s shop in the dacoity.
The High Court, agreeing with the | earned  Sessions ' Judge,
relied on the evidence of three eye-wi tnesses regarding the
manner in which the occurrence took place and regarding the
participation of the four naned accused persons. Sheo Nath
had not been named by the eye-witnesses or in the dying
declaration of Panchain and no witness clained to have
identified himtaking part in the dacoity. But, relying on
t he di scovery of three lengths of cloth and their
identification, the H gh Court convicted Sheo Nath under _s.
396, |.P.C. The Hi gh Court observed
"Fromthe material on record we are fully con-
vinced that the Exhs. 2 and 3 were stolen from
the shop of Ram Miurat in the course of the
dacoity commtted in the night between 19 to
20 August 1966, and since they were  recovered
fromthe possession of Sheonath appellant only
2 or 3 days later, it is legitimate to  infer
t hat he was one of the dacoi ts vi de
illustration (a) to section 114 of t he
Evi dence Act. Sheo Nath, therefore, has been
rightly convicted under section 396, |.P.C."
The | earned counsel for the appellant contends
that in the circunstances of the case the Hi gh
Court shoul d not have convicted the appellant
under s. 396, |.P.C., but only under s. 411
|.P.C. Section 114 of the Evidence Act and
illustration (a) read as follows :
" 114. The Court may presumne the existence of
any fact which it thinks likely to have
happened, regard being had to the common
course of natural events, human conduct and
public and private business, in their relation
to facts of t he particul ar case.
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illustrations.

798

The Court may presune-

(a) that a man who is in possession of
stolen goods after the theft, is either the
thief or has received the goods knowi ng them
to be stolen, unless he can account for his
possession. "

This Section was considered by this Court in
Sanwal Khan v. State of Rajasthan(l). Thi s
Court, after considering some High Court
cases, observed

“I'n our judgnent no hard and fast rule can be
laid down as to what inference should be drawn
froma certain circunstance. Were, however,
the only evidence agai nst an accused person is
the recovery of stolen property and although
the circunmstances may indicate that the theft
and the murder nust have been committed at the
sane time, it is not safe to draw the
i'nference that the person in possession of the

stolen property was the nmurderer

Suspi ci on

cannot take the place of proof."
In Wasim Khan v. State of Utar Pradesh(2) this Court held
that " recent and unexpl ained possession of the stolen
property while it would be presunptive evidence against a
prisoner on the charge of robbery would simlarly be
evi dence agai nst himon the charge of nurder." On the facts
of that case this Court held that the appellant was rightly
convicted of the offence of nurder and robbery. But, apart
from the possession of stolen property, there were other
circunstances indicating that the appellant was guilty of
nmurder and robbery. The circunstances were that the ‘appel-
lant in that case had travelled with the deceased on his
bull ock cart alone and the deceased never reached his hone
and was found nurdered. The (appellant was found in
possession of the goods ,of the deceased three days  after
and the appellant nmade no effort to trace the whereabouts of
the deceased or |odge information of his di sappearance from
the bullock cart.
In the present case three presunptions are possible fromthe
recovery of the stolen goods fromthe appellant three days
after the occurrence of the dacoity

(1) that the appellant took part in the

dacoity;

(2) that he received stolen goods know ng

that the goods were stolen in the conmm ssion

of a dacoity; and

(3) that the appellant received these /goods

knowi ng themto have been stol en

(1) AI.R 1956 S.C. 54.

(2)[1956] S.C.R 191.
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The choice to be nade, however, nust depend on the facts
proved in this case. It is quite clear that all the

property which was, stolen by the dacoits was not recovered
fromthe appellant. W may repeat that clothes, ornanments,
cash, etc. were stolen. The only articles that were found
with the appellant were a length of nuslin (Exh. 2) and a
length of charkhana doriya (Exh. 3). The appellant is
stated to be a cloth nmerchant and he may well have acquired
these goods as a receiver. It has not been shown that in
the village in which the appellant lived it was known that a
dacoity had taken place and goods had been stolen in the
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dacoity.
On the facts of this case it seens to us that the, only
legitimate presunption to be drawn is that the appellant
knew that the, goods were stolen but he did not know that
they were stolen in a dacoity. The appellant, therefore,
can only be convicted under s. 411, |.P.C
In this connection we may refer to a decision of the Rajas-
than High Court in Bhurgiri v. The State(1l) (Wanchoo, C. J.,
and Dave, J.). Wnchoo, C.J., after holding that the
recovery of ornaments from Bhurgiri had been established,
observed

"The next question is whether on this evidence

Bhurgiri can be convicted for dacoity. The,
recovery took place five days after t he
dacoity. It is not inpossible that during

that period- the property nmight have passed
from the dacoits to a receiver. Under these
circumstances, we are of opinion that it would
not be safe to convict Bhurgiri of dacoity on

the evidence of this recovery alone. It would
be nore proper to convict him as a gquilty
receiver.

Then the question arises whether he should be
convi cted under section 411 or 412, 1.P.C. So
far as section 411 is concerned, he is clearly
guilty / under that section. The presunption

under section 114 applies, and we can safely
presune that he is a guilty receiver of stolen
property particularly when we find that the
property was kept in the Bara, and not at his
own house. He® nust have, had reason to
believe that it was stolen when he received
the property, and thatis why he left it in
the Bara. But we feel that it would not be
proper to convict him under section 412
because that section requires t hat the
recei ver should know or have reason

(1) I.L.R [1954] Rai. 476, 482-83
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to believe that the property had been
transferred by the conm ssion of dacoity. The
prosecution, in our opinion has to show
sonething nore than the nere possession of
stolen goods for a conviction wunder  section

412. |If the prosecution is only able to~ show
nere possession, the proper section to use is
411."
In the result the appeal is allowed and the appellant
convi cted under s.411,1.P.C., instead of s. 396,  |.P.C/, and
sentenced to undergo rigorous inprisonnent for three years.
RKP.S Appeal al | owed.
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