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PATTANAI K, J.

This appeal is directed against the judgnent of the
Ful | Bench of Andhra Pradesh Administrative Tribunal in O A
No. 10380 of 1990. The Tribunal by the inpugned order
directed that 'inventive increnents’ which had been given to
the respondent for his neritorious work nmust be held to be a
personal pay and the said personal pay has to be taken into

account for determ ning the “enol umrent s’ whi ch t he
respondent was drawi ng on the date of his superannuation for
the purpose of calculating his pension. The respondent,

admttedly, was an enpl oyee of the erstwhile Hyderabad State
and after the nerger of the said State and on re-
organi sation he becane an enployee of the State of 'Andhra
Pr adesh. On the date of his superannuation on 31.121989 he
was wor ki ng as a Deputy Executive Engineer in the- lrrigation
Department and he had been granted four advance increnents
as 'incentive award pursuant to GOV No. 562 GAD dated
17.11.1982 and GOVs No. 127 |&CAD dated 8.4.1988. In
calculating his pension since this amunt drawn by the
respondent as incentive increnment was not taken into account
he approached the Adnministrative Tribunal. The Tribunal by
the inpugned order having directed that the incentive
increnents drawmn by the respondent on the date of his
superannuation should be taken as a part of his enpblunents

and, therefore, should be taken into account for
deternination of his pension, the State, has cone up in
appeal

The | earned counsel for the appellant contended that
the pension of the State Governnent enployee has to  be
determined in accordance with the Andhra Pradesh Revised
Pension Rules of 1980, which has been framed under proviso
to Article 309 of the Constitution, hereinafter referred to
as 'the Rules’. Under the Rules the expression ’enolunents’
means 'Pay’ as defined in Rule 9(21) (a) (i) of the
Fundanental Rules which a Governnent servant was receiving

i mediately before his retirement or on his death. |In Rule
9(21) (a) (i) of the Fundanental Rules the expression 'Pay’
nmeans : the pay, other than special pay or granted in view

of his personal qualifications, which has been sanctioned
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for a post held by him substantively or in an officiating
capacity, or to which heis entitled by reasons of his
position in a cadre. Therefore, the 'incentive award which
the respondent was drawing while working as a Deputy
Executive Engi neer cannot forma part of 'Pay’ as defined in
Rule 9(21) (a) (i) of the Fundanental Rules and consequently
would not forma part of ’'enmplunents’ within the anbit of
Rule 31 of the Rules for the purpose of calculation of
pensi on of the Government servant. The Tribunal, therefore,
conmitted gross error in directing the said ’'incentive
award’ should be taken into account for determining the
pensi on of the respondent. The |earned counsel for the
respondent on the other ' hand contended, Rule 31 which was
amended in 1988 will not govern the case deternining pension
of the enployees who were already in service and it would
apply to those who joined the service after the amendnent
cane into force. The |earned counsel further subnmitted that
in view of the proviso to Rule 2 of the Fundamental Rule the
Pension Rul es could not have. been amended to the
di sadvant'age of a person already in service and consequently
the anended provisions of Rule 31 ~of the Revised Pension
Rul es nust be declared to be invalid. Though the Tribuna
did not go into the said question even though raised, the
respondent is entitled to raise the question in support of
the order passed’ in~ favour of the respondent by the
Tri bunal

In view of the rival submissions at the Bar the
guestions that arise for our consideration are:
(i) Is the anended Rule 31 of  the Pension Ruls has any
application to the existing enployees | ake the respondent or
it applies to those enployees who would join the service
after the anendnent has conme into force?
(ii) Whether in calculating the pension of the respondent,
the anbunt which he was receiving as “incentive award’ on
the date of his superannuation can be taken as a part of
emol uments within the nmeaning of Rule 31 of the  Revised
Pensi on Rul es?
(iii) Is the proviso to Rule 2 of the Fundanental  Rul es
any way affects the anendnent of the Pension Rules as
contended by | earned counsel for the respondent?

So far as the contention raised by the counse
appearing for the respondent that the amended Rule 31 of the

Pension Rules wll have no application to the existing
enpl oyees of the Governnment is concerned, we do not find-any
substance in the sane. The Pension Rulesis a Rule franed

by the Governor in exercise of the power under proviso to
Article 309 of the Constitution. The relationship between
the Government and its servant is not like and ordinary
contract of service between a nmaster and servant but a | ega
rel ationship sonething in the nature of status. Oigin of
Covernment service is contractual. But once appointed to
his post or office, the government servant acquires a status
and his rights and obligations are no | onger determ ned by
consent of both parties,. but by statute or statutory rules
which my be franed and altered wunilaterally by the
CGover nrent . The Legislature wunder Article 309 of the
Constitution and the Governor under proviso to Article 309
of the Constitution can mnake law determ ning the service
conditions of the Government enployees and such | aw can al so
be retrospectively nuade. But in the case in hand question
of retrospective application of the anmended provisions of
Rule 31 of the Revised Pension Rules really does not arise.
It becomes applicable to all the enployees who were in
service on the date the amended rules came into force for
the purpose of finding out the neaning of the expression
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"enolunents’ on the basis of which the pension of the
enpl oyee has to be calculated on superannuation. |In this

view of the matter the contention of the |earned counsel for
the respondent that Rule 31 would apply only to those
enpl oyees who joined service after the anmended rules came
into force is wholly wthout substance and the same is
accordingly rejected.

Conming now to the second question the answer would
depend upon an interpretation of Rule 31 of the Revised
Pension Rules and Rule 9(21) (a) (i) of the Fundanental
Rul es. Under Rule 31 of the Pension Rules the expression
"enoluments’ would nmean 'Pay’ as defined in Rule 9(21) (a)
(i) of the Fundanental Rul es which a Government servant was
receiving imedi ately before his retirenent. Rule 9(21) (a)
(i) of the Fundanental =~ Rul es defines 'Pay’ to nean ; 'Pay’
nmeans the amount drawn nonthly by a Government servant as -
(i) the pay, other than special pay or granted in view of
hi s personal qualifications, which has been sanctioned for a
post held by him substantively or in an officiating
capacity, or towhich heis entitled by reasons of his
position in a cadre;

The expression Special® Pay’ has been defined in
Fundanental Rules 9(25) to mnean an addition, of the nature
of pay, to the enplunents of a post or of a GCovernnment
servant granted in/consideration of-

(a) the specially arduous nature of the duties; or
(b) a specific addition to the work or responsibility

The expression 'personal pay’ has been defined in Rule
9 (23) of the Fundanental Rules to nean, additional pay
granted to the Governnent servant,

(a) ............
(b) in exceptional circunstances, on other per sona
consi derati ons.

The | earned counsel appearing for-the respondent had
submitted that in view of the clarificatory circular issued
by the General Administration (AR&T 1) Departnent dated
25.5.84 to the effect that the (increments with cumnulative
effect granted to a governnent servant the terns and
conditions governing the grant of Family Planning |Incentive
i ncrenent would apply and since under the terms and
conditions governing the grant of Famly Planning incentive
i ssued by the Governnment of Andhra Pradesh under Menorandum
No. 402/ D2/ 78-M&H dated 5.5.1978 such advance increnments
have been held to be 'personal pay’ to be reckoned as basic
pay for the purpose of pension the respondent isentitled to
get the same the so far as the incentive increments awarded
in his favour which he was drawing on the date of his

super annuati on. We are, however, not in a position to
accept this submission of the |earned counsel for/  the
respondent. It is no doubt true, that wunder the Famly

Wel fare Programme an incentive granted to the governnent
servant therein the Government of Andhra Pradesh had issued
an Adm nistrative Oder stating therein that the advance
i ncrenents sanctioned for undergone sterilization operation
inthe lower post or higher post shall continue to  be
avai | abl e as’ personal pay’ to be reckoned as basic pay for
the purpose of pension etc. The incentive increnent which
is granted to a governnent servant for arduous nature of
duty di scharged by a governnment servant though would not
directly come wunder the purview of the Medical and Health
Depart ment Menorandum dated 5.5.7 relating to grant of
increnents for wundergoing sterilization operation, yet in
view of the Governnent letter dated 25.5.84 issued by the
Gener al Admi ni stration Depart ment making terns and
conditions of governing the grant of Famly Planning
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i ncrenent incentive applicable, the said incentive increnent
can be held to be a ’'personal pay’ of the respondent. Bu
neither the aforesaid Health Departnment Menorandum dated
5.5.1978, nor the Government letter dated 25.5.84, issued by
the General Admnistration Departnent could make aforesaid
incentive increnent to be part of the enolunments under the
Provisions of Rule 31 of the Pension Rules so that the
respondent can claim inclusion of the said amount for
determining his pension. It may be stated here that for the
purpose of Rule 31 of the Pension Rules 'enolunents’ of
government servant would mean the parry which he is draw ng
as defined in Rule 9(21)(a)(i) of the Fundanental Rules.
Said Rule 9(21)(a)(i) clearly excludes the' especial pay’ or
"personal pay’ granted to a governnent servant in view of
hi s personal qualifications or otherwi se fromthe purview of
the expression ’'pay’ and, therefore, whether the 'incentive
award’ is held either a ' special pay or 'personal pay’ the
sane would not form part of 'pay’ under Rule 9(21)(a)(i) of
the Fundamental Rules and consequently would not form part
of enolunments wunder Rule 31 of the Rules for being taken
into account for conputation of pension of the respondent.

The Tribunal, therefore, is wholly in error in directing
that the ’incentive award’ granted to the respondent may be
taken into account for determining his pension. The

contention of the Jlearned counsel appearing for the
respondent, on this score is devoid of any force.

So far as the third question is concerned, undoubtedly
the Tribunal has not gone into the issue and as the question
had been raised before the Tribunal, we permtted the
respondent to raise the question also in this proceeding.
The counsel for the respondent urged that in view of the
proviso to Rule 2 of the Fundanental Rul'es which was
inserted by Section 7 of Act 23 of 1984, no rule can be
nodi fied or replaced by the Governor _under Article 309 of
the Constitution of India to the disadvantage of any person
already in service except in respect of matters relating to
the age of superannuation and as such the Pension Rules
could not have been anended to the disadvantage of the
respondent who was already in service. W do not find any
force in the aforesaid contention since the proviso in
qguestion prohibits nodification or replacenent of provisions
of Fundamental Rules itself in exercise of power under
Article 309 of the Constitution to the disadvantage of a

person already in service. It has no reference to any other
Rul e which a Governor could frane under proviso to Article
309 of the Constitution. In that view of the matter the

proviso to Rule 2 of the Fundamental Rul es cannot effect the
power of the Governor to anend the Pension Rules in exercise
of his power under the proviso to Article 309 of the
Constitution. The said contention is devoid of any force.

In view of our conclusion on question no. 2 the
i mpugned order of the Tribunal cannot be sustained and we
accordingly set aside the sane. It may be stated that the
"incentive award’ which the respondent was drawing while
continuing as Deputy Executive Engi neer cannot be held to be
a part of 'emolunents’ for the purpose of determining the
pension of the respondent wunder the Pension Rules. The OA
No. 10380 of 1990 filed before the Andhra Pradesh
Admi ni strative Tribunal stands disnmssed and this appeal is
all owed but in the circunstances there will be no order a to
costs.




