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PETI TI ONER
RASESH C. CHOKSI

Vs.

RESPONDENT:
THE STATE OF GUIARAT & OTHERS

DATE OF JUDGVENTO04/ 11/1977

BENCH

FAZALALI, SYED MURTAZA
BENCH

FAZALALI , SYED MJRTAZA
SI NGH, JASWANT

Cl TATI ON:
1978 AIR. 270 1978 SCR (1) 809
1977 SCC  (4) 545

ACT:

Rul es governing the appoi ntnent of Registrars and Housenen
at the Governnent Medical Colleges and  attached teaching
hospitals franed by the Government of CGujarat in Resolution
No. MCG 1074-5100(N) /Panchayat and Heal th Deptt. dt. 7-8-75-
Interpretation of Rule 23-Wether the word "l eave" in Rule
23 a "noun" or a "verb" and whether acts as a bar for
consi deration for appoi ntnent.

HEADNOTE

The appellant who had a special interest in Cbstetrics and
Gynaecol ogy for want of a vacancy in that departnent joined
initially as a Registrar of Anesthesia and gave an
undertaking to serve in that capacity for a period’/ of one
year as per the rules then existing. Though the tenure of
the post was extended to two years instead of one, later on

the departnent did not take any wundertaking from the
appel l ant to serve the entire period. Rule 23 of the "Rules
governi ng the appoi ntment of Registrars and, Housemen in the
Government Medi cal Col |l eges and attached Teachi ng Hospital s"
lays down that "the candi dates who are appointed on any - of
the resident posts and | eave w thout conpleting the tenure
of their appointnment shall not be considered in future for
the post of Registrar". Wen the appellant, applied for the
post of the Registrar (CObstetrics and Gynaecology) his
application on a wong interpretation of rule 23 and on the
ground that the appellant had not conpleted his two years’
tenure as Registrar of Anesthesia, was not considered and
respondent No. 4 was appointed. The Gujarat Hi gh Court
summarily dism ssed the wit petition challenging the said
appoi ntnent of respondent No. 4 and the view taken by the
departrment.. A Letters Patent Appeal preferred against the
said disnmissal also failed

Al'l owi ng the appeal by special |eave, the Court

HELD : (1) |In order to understand the real purport and
import of the word "leave" it is difficult to lay down any
proposition of universal application. in the Engl i sh

| anguage there are a nunber of words which can be used as
Noun and also as Verb and nore often their neanings are
different when they are used as Noun fromthose when the
words are wused as Verb. The court has to deternine the
meani ng having regard, first to context and the setting in
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whi ch the word has been used; and secondly the court has to
consi der whether the word "l eave" his been used as a noun or
a verb. [812 D E]

(2) The word "leave" used in Rule 23 has been used not is a
noun but as a verb. If used ,is a verb the word "I|eave"
postul ates that the candi dates nmust have left or forsaken
the job for ever and ceased to remain in service in which
case al one he would not be considered for pronotion. [813 E-
F]

(3) What Rule 23 contenplated was not that a person while
in service should be debarred fromapplying for a higher
post so long as he did not complete the tenure for which he

was appoi nt ed. Rul e 23 does not appear to require any
causal connection between the pronotion to higher job and
the tenure of the service of the candi date concerned. It,

nerely signifies that those candidates who choose to
relinqui sh the service once for-all and cease to be in tile
departnment. would not be considered for higher pronotion

The rul e Making. authority intended to inpose a penalty on a
person, whoin the mdst of it job chooses to quit the sane
for ever by refusing to consider his case for pronotion to a
hi gher job which appear to have been confined only to those
candi dat es who are serving the department and not those who
had |l eft the service.

In the instant case the nere fact that the appellant applied
for the job of registrar of Cbstetrics and Gynaecol ogy woul d
not amount to his |leaving the post which he was holding
though with the pernission of the departnent

810

so as to fall within the m schief of Rule 23. Rule 23 does
not act as a bar to the appointnment of the appellant as
Regi strar of Gynaecol ogy. [813 F-H, 814 A]

[ The court directed the respondents Nos. 1-and 2 to consider
the case of the appellant and if he is~ appointed, Trevert
respondent No. 4.[814 A]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal —No. 1040 of
1977.

Appeal by Special Leave fromthe Judgment and Order dated
19-1-177 of the Gujarat H gh Court in L.P.A No. 11/77.

S. K. Dhol akia and R Ranachandran for the Appellant.

D. V. Patel Grish Chandra for Respondent- No. 1.

P. H. Parekh and M ss Manju Jetley for Respondent No. 4.
The Judgrment of the Court was delivered by

FAZAL ALlI, J. This appeal by special leave is directed
agai nst the judgenment of the Division Bench of the Qujarat
Hi gh Court dated 19th January, 1977 dismissing the Letters
Patent appeal filed by the appellant agai nst the “judgenent
of a Single Judge of the, Gujarat H gh Court which summarily
di smissed the petition-filed by the appellant under, Article
226 of the Constitution. The Hi gh Court appears to  have
non.-suited the appellant on the interpretation of Rule 23
of the Rul es Governing the Appointnent of Registrars, which,
according to the Hi gh Court, nade the appellant ineligible
for being considered for the post of Registrar obstetrics &
Gynaecol ogy.

The facts of the case lie within a narrow conmpass and may be
briefly stated thus :-

The appellant after a brilliant acadenic career passed the
S.S.C. examination in 1967 standing 9th in the entire
Province of Cujarat. He thereafter joined the Medica

Coll ege at Surat and passed the final MB.B.S. exam nation
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from the South Gujarat University in Cctober, 1973 in al
the subjects in the first attenpt securing as high marks as
133 in Cbstetrics and Gynaecol ogy. Thereafter the appellant
conpl eted the period of Internship in 1974 and was appoi nt ed
as a Houseman in Obstetrics ’'and Gynaecology from 1st
January, 1975 to 15th January, 1976. The appellant clains
that he had a special interest in Cbstetrics and Gynaecol ogy
and pursued the postgraduate studies in the subjects. It
was in connection- with the pursuit of these studies that
the appell ant wanted to serve as a Registrar in the Depart-
ment of (Obstetrics and Gynaecol ogy whenever such vacancy
fell.

When the appellant was  appointed as Regi strar of
Anaest hesra he accepted the sane in the hope that this wll
be a stepping stone in his further pronotion as Registrar in
the Department of Cbstetrics and Gynaecol ogy which post had
not fallen vacant till that time. On joining the post of the
Regi strar ~of Anaesthesia he gave an undertaking to serve in
that capacity for a period of one year. Later on the 15th
March, 1976 the appellant received a conmunication that the
termof his tenure was extended to another year, that is to
say. that the tenure in the post was extended to two, VYyears
i nst ead of one.

811

Even though the tenure in post was extended for two years
the Departnent did not take any undertaking from the
appel l ant to serve for the entire period.

In response to an advertisenent for the post of Registrar of
hstetrics and Gynaecol ogy which fell vacant’ with effect
from 1st January, 1977 the appellant along wth others
applied for the aforesaid job. The applications of the
appel lant and others were forwarded by the De-an to the
Director of Medical Education and Research. But t he
Director was of the opinion that none of the applicants were
eligible for the post of Registrar of Cbstetrics and
Gynaecol ogy, because they had not conpleted the full tenure
in the present post of Registrar. As a result /of this
decision of the Director, the application of the ‘appell ant
was not considered nor was he called for an- interview
Subsequently, respondent No. 4 was appointed as Registrar of
bstetrics and Gynaecol ogy. The appellant contended before
the High Court that he fulfilled all the conditions required
for the appointnment of Registrar of ostetrics and
Gynaecology and the Director on a wong and erroneous
interpretation of Rule 23 appears to have been of the  view
that the appellant was not eligible. The appellant  having
failed to get any redress fromthe Departnent filed a wit
petition challenging the order of the Director [ of Medica
Educati on dated 14th Decenber, 1976 and prayed for a  wit
for directing the Director of Medical Education to  appoint
the appellant to the post of Registrar of Cbstetrics and
Gynaecol ogy.

The High Court of CGujarat was of the opinion that in view of
rule 23 since the appellant had not conpleted the period  of
two years as Registrar of Anaesthesia and had applied before
the expiry of the period, he could not be considered for
appointnent to the post of Registrar of Cbstetrics and
Gynaecol ogy in view of the bar contained in rule 23.

Thus, the entire fate of this case depends on the true and
proper interpretation of rule 23 and particularly the word
"l eave" nentioned therein. After having failed in the High
Court, the appellant applied for leave to appeal to this
Court which being refused, the appellant noved this Court
for special |eave which was granted and hence this appeal

It was common ground that the appellant had fulfilled al
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the necessary qualifications for the post of Registrar of
ostetrics and Gynaecol ogy and if the bar of rule 23 was not
applicabl e then there was absolutely no hurdle in the way of
the appellant for being appointed to the said post of
Regi strar. The main bone of contention between the parties
has been the interpretation of rule 23. According to the
appel l ant, on a proper interpretation of rule 23 it did not
debar him from seeking the post of Registrar, Cbstetrics and
Gynaecol ogy. The stand taken by the respondent, however,
was that rule 23 conpletely debarred the appellant from
applying or for being considered for the post of the aforesaid Reg
istrar.
In order to appreciate the argunents we may extract rule 23
in extenso :
812
"The candi dates who are appointed on any of
t he Resi dent post s and | eave wi t hout
conpleting the tenure of their appointnent
shal | “'not be considered in future for the post
of Registrar."
The interpretation of rule 23 woul d depend on the neaning
and inmport of the word 'leave appearing therein. The stand
taken by the respondent is that the, action on the part of
the appellant in ~applying for the post. of Registrar of
obstetrics and Gynaecology would anount  to |leaving the
tenure of his appointnment as Regi strar of Anaesthesia even
before the period was over, and, therefore, he was not
entitled to be considered for the post of Registrar of
ostetrics and Gynaecol ogy. Learned counsel ' appearing in
support of the appellant subnmitted that the word "Ieave"
should be construed in-its ordinary grammtical sense and
woul d not indicate that a nere application by the appellant
for a higher job would anpbunt to forsaking or |leaving the
job held by himaltogether. Counsel for the respondent,
however, submitted that the word "l eave" includes ||eaving
the job with the perm ssion of the departnent even with the
i ntention of securing a higher pronotion, and does not only
imply quitting or giving up the job for ever. It is
mani fest that in order to understand the real purport and
import of the word "leave" it is difficult to lay down a
proposition of universal application. The Court has to
determ ne the nmeani ng having regard first to the context and
the setting in which the word has been used, secondly, the
Court has to consider whether the word "l eave" has been used
as a noun or as a verb. In the English | anguage there are
nunber of words which can be used as noun and al so-as verb
and nore often than not their meanings are different when
they are used as noun fromthose when the words are used as
verb.
In the instant case. having regard to the | anguage of  rule
23 doubtless the word "l eave" has been used as a verb, and
not as a noun. Taking the word in its ordinary parlance if
used as a verb it clearly connotes that the candi date shoul d
have given up the job or quitted the service or severed all
connections with the post that he was holding. If the word
"l eave" would have been used as a noun in the sense of
obtaining |eave or furlough then the concept of perm ssion
woul d undoubt edly have to be consi dered.
In Black’s Law Dictionary, Revised Fourth Edition at p. 1036
the author referring to the case of Landreth v. Casey 340
111.519; 173 NE. 8485 observes as foll ows
"Wl ful departure with intent to remain away,
and not tenporary absence with intention of
returning."
To the sane effect is the definition of the word "Ieave"
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when wused it.,, a verb in Wbster's New Internationa
Dictionary at p. 1287 where it has been defined as neaning
"desert, abandon, forsake, to give up the practice,, to quit
service and the alike."
In Websters New Wrld Dictionary at P. 834 the word "l eave"
when ,used as a verb has been defined thus
813
"To go away from to give up, abandon, forsake, to stop
wor ki ng for, depart or set out."
In the Concise Oxford Dictionary the word "l eave" has been
defined as "Quit, go away from depart."
Simlarly in Shorter Oxford English Dictionary, Vol. 1 at
p. 1122 the word "l eave has been defined when used as a verb
as 'to depart from quit, relinquish, to go away from
permanently, to abandon, forsake, to cease, desist from
st op".
In The Random House Dictionary of the English Language at p.
816 the word "l eave" has been defined when used as a noun as
"permssion to do sonething, to beg |leave to go el sewhere,
perm ssion “to be absent as fromduty," when used as a verb
it means "a parting, departure, farewell."
In Stroud’ s Judicial Dictionary, Third Edition, p. 1606 when
used as a verb ’'leave" neans "going away from depart,
sail™".
Aiyar in Law Lexicon of British India at p. 71 5 observes as
fol |l ows:
"Leave, as a noun, permission. As a verb
according to the context or the intent wth
which it is enployed the word 'may nmean to
abscond; to deliver, to depart, to get off; to
give to go away from to quit."
Having regard to the definition of the word "leave" when
used as a verb in the aforesaid authentic legal dictionaries
we have no doubt that the word "l eave" used in rule 23 has
been used not as noun but as a verb. If used as a verb the
word "l eave" postulates that the candi date nmust have left or
forsaken the job for ever and ceased to remmin in /service
i n which case al one he woul d not be consi dered for pronotion
to the post of Registrar of Cbstetrics and Gynaecol oay. It
seems to wus that the rule making -authority nust have
intended to inpose a penalty on a person, who in-the mdst
of a job which he is doing chooses to quit the same  for
ever, by refusing to consider his case for pronbtion to a
hi gher job which appears to have been confined only to those
candi dat es who were serving the departnent and not those who
had left the service. In other words, —what the rule
contenpl ated was not that a person while,in service should
be debarred fromapplying for a higher post so long as he
did not conplete the tenure of the period for which he was

appoi nt ed. Rul e 23 does not appear to require any causa
connection between the pronotion to hi gher job-and the
tenure of the service of the candi date concerned. It

nerely signifies that those candidates who choose to
relinquish the service once for all and cease to be in the

department woul d not be considered for higher pronotion. It
is nobody’'s case that the appellant at any tine expressed
hi-, desire to give up or relinquish the service or had

resigned the sane in order to apply for the job of Registrar
of Obstetrics and Gynaecology. On the other hand. the
appel  ant was very much serving as Registrar of Anaesthesia
when he applied for the job of Registrar of Gynaecol ogy.
Once he was in actual service the question of |leaving the
service as contenplated by rule 23 did not arise at all
Qur attention has not been drawn to any provision in rule 23
814
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or any other rule which provides that unless the candidate
concerned has conpleted the period of two years he would be
conpl etely debarred fromapplying for the post of Registrar
of Gynaecol ogy. W do not agree wth counsel for the
respondent that the conbined effect of rule 16; and rule 23
contains such a bar. This argunment is really based on an
erroneous interpretation of rule 23 which has no nexus wth
16 at all. For these reasons, we are unable to agree with
counsel for the respondent that the nere fact that the
appel l ant applied for the job of Registrar of Cbstetrics and
Gynaecol ogy would anobunt to his | eaving the post which he
was hol ding although with the perm ssion of the departnent
so as to fall within the mschief of rule 23.
The, undisputed facts are that the appellant obtained the
hi ghest marks in MB.B.S. examination in Cujarat and had
passed in all the subjects. It is also not disputed that
the appellant’s name was nmentioned in the nmerit Iist. The
only ground on which the appelllant was not considered for
pronotion was the opinion of the Director of Medical Educa-
tion based on ~a wong interpretation of Rule 23 and
particularly of the word "leave." It is, therefore, clear
that the appellant though fully qualified for the post of
Regi strar of Obstetrics and Gynaecol ogy was not considered,
because of an error of law conmtted by the Director of
Medi cal Education.,/ As the appellant was not considered for
pronoti on, respondent No. 4 was appointed. It is obvious
that if the appellant’s case was duly considered he was
bound to be appointed as respondent No. 4 was undoubtedly
inferior in merit to the appellant.” The rul es placed before
us lay down that the appointnent to the post of Registrar of
ostetrics and Gynaecology nust be made on nerit -and nerit
al one. It is true that if this appeal was to  succeed,
respondent No. 4 would have to be di sl odged causing sone
hardship to her, but as she secured an appoi ntnent under a
m st aken i npression of |aw by the authorities, her reversion
cannot be helped. The fact however remains that she has
al ready done nore than It years as Registrar of Gynaecol ogy
and it wll not be unjust for her to nake way for the
appellant who is definitely a nmre suitable and nore
candidate for the post of Registrar of
Gynaecol ogy.
For these reasons, therefore, we are unable to agree wth
the view taken by the Hi gh Court that rule 23 acts asa bar
to the appointnent of the appellant as Registrar of
Gynaecol ogy. We, therefore, allow the ~appeal of t he
appel l ant and set aside the _judgnent of the High Court and
direct respondents No. 1 and 2 to consider the case of the
appel l ant wi thout being guided by the consideration  that

rule 23 in any way bars his appointnent. In. case, the
appellant is appointed respondent No. 4 will have to be
reverted. In the peculiar.circunstances of this “case we,
make no order as to costs.

S R Appeal al | owed.
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