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ACT:

Court of Wards-Estates of appellant and respondent both in
charge of Court of Wards-Statute Providing for appointnent
of representatives of such wards-Failure to appoi nt
representatives- Settlenent of appeal by Court of Wards and
conprom se decree thereon-Validity of-Wether Provisions of
statute mandatory U.P. Court of Wards Act, 1912, (U.P. 4 of
1912), s. 56, Code of Civil Procedure, 1908 (5 of 1908), O.
XXX |

HEADNOTE

The respondent, proprietor of Rammagar Estate, filed a suit
agai nst the appellant, proprietor of Ganeshpur Estate, for
the recovery of certain properties. The appellant filed a
cross-suit against the respondent. During the pendency of
the suits the appellant was declared to bea person of
unsound mind and the Court of WArds assumed superintendence
of her properties under the U P. Court of Wards Act, ~ and
placed them in charge of the Deputy Conm ssioner of
Bar abanki . Thereupon the cause titles on the suits were
amended and in place of the appellant’s name the ’Deputy
Conmi ssi oner, Barabanki 1/C Court of WArds Ganeshpur Estate’
was substituted. The Trial Court partly. decreed t he
respondent’s -suit and dism ssed the appellant”s/ suit.  Both
parties preferred appeals to the High Court. Wi le’ the
appeal s were pending the Court of Wards took over the Estate
of the respondent also and placed it also in charge of the

Deputy Conmi ssioner, Barabanki. The cause titles of the
appeal s were then anended and for the nanme of t he
respondent, the nanme 'Deputy Commi ssioner, Barabanki 1/C

Court of War ds Ramagar Est at e’ was substi tuted.
Thereafter, the Court of Wards passed a resolution settling
the appeal on certain terns and under its instructions the
lawers for the parties presented petitions to the High
Court for recording conprom ses in the appeals. The Hi gh
Court passed decrees in terns of the conprom ses. Shortly
afterwards the Court of Wards released the two estates.
Later, the appellant recovered fromher affliction, and was
decl ar ed to be of sound m nd. She present ed t wo
applications to the H gh Court alleging that the conprom se
decrees were a nullity and praying for a proper disposal of
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the appeals. The High Court rejected the applications. The
appel l ant contended, that the conprom se decrees were a
nullity (i) as the Court of Wards had not conplied with the
mandatory provisions of s. 56 of the Act, (ii) as there
could not in |law be a conpronise unless there were two
parties but in this case there was only one party the Deputy

Conmi ssi oner, - Barabanki and (iii) as the H gh Court failed
to appoint a disinterested person. as | guardian of the
appel | ant -who
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was of unsound mind under 0. XXXIl of the Code of Givi
Pr ocedure.

Held, (per S. K Das and A. K Sarkar, jj ), that the
conprom se decrees were not a nullity and were binding on
the parties.

Section 56 of the Act which provided that when in a suit
or proceeding two or more wards had conflicting interests, "
the Court of Wards shall appoint for each such ward a
representative " to conduct or defend the case on behalf of
the ward whom he represented was clearly direct and the
failure of the Court of Wards to observe the provisions

thereof did not render the conprom se decrees a nullity. A
directory provision did not give discretionary power to do
or not to do the thingdirected ; it was intended to be

obeyed but a failure to obey it did not render a thing duly
done in di sobedience of it a nullity.

When the appeals were conprom sed, the conprom se between
the parties to the appeals, nanely, the appellant and the
respondent . It was not a conpromse which the Deputy
Comm ssi oner, Barabanki, made wi th hinmself though he repre-
sented both the parties.. There was nothing in the Act which
i ndicated that the Court of Wards did not have the power of
maki ng a contract between two wards.

The Deputy Conmi ssioner, Barabanki~ had been appointed the
guardi an of the appellant under the Act, and he was entitled

to act as her guardian for the appeals under 0. XXXII, r. 4
O  the Code. The Court of Wards was different from a
private guardian and could be trusted to be inpartial. The

H gh Court was right in leaving the interests of the
appel l ant in charge of the Court of Wards though it was al so
in charge of the interests of the respondent.

Per K. Subba Rao, J.-The conprom se decrees were a nullity.
The provisions of S. 56 of the Act were mandatory and a non-
conpliance therewith vitiated the proceedings. The inten-
tion of the |legislature should be gathered fromthe _object
of the Act and froma consideration of the inconvenience
that may be caused by accepting the one or the other of the
Vi ews. The object of S. 56 was to prevent the (anomaly of
the sane person representing two conflicting interests and
to safeguard the interests of the wards placed under the
supervision of the Court of Wards. No inconvenience would
result from holding the provisions to be nandatory. The
word " shall in S 56 could not be read as may
jagan Nath v. jaswant Singh, [1954] S.C.R 892, CQueen V.
Ingall, (1876) 2 QB.D. 199, Caldow v. Pixwell, (1876) 2
C.P.D. 562, Hari Vishnu Kamath v. Syed Ahmad | shaque, [1955]
1 S.C R 1104 and Braja Sunder Deb v. Rajendra Narayan Bhan]
Deo, (1937) L.R 65 I.A 57, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Ci Vil Appeals Nos. 422 & 423
of 1958.
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Appeals from the judgrment and decree dated Novenber 22,
1957, of the Allahabad H gh Court (Lucknow Bench), Lucknow,
in Gvil Msc. Applications Nos. 54 and 56 of 1957.
Niamatul lah, S. N Andley and J. B. Dadachanji for O N
Srivastava, for the appellant.

H. N. Sanyal, Additional Solicitor-CGeneral of I ndi a,
Bi shun Singh and C. P. Lal, for the respondent.

1959. Decenmber 14. The Judgnent of S. K Das and A K
Sarkar, JJ. was delivered by’ Sarkar, J. Subba Rao, J.
delivered a separate judgnent.

SARKAR J.-Raja Udit Narain Singh was the proprietor of

Rammagar estate, a big taluqdari in district Barabanki in
Utar Pradesh, fornerly known as the United Provinces of
Agra and Qudh and for short U. P., an abbreviation still in
use. Ramagar estate was governed by the OQudh Estates Act

(1 of 1869), and in the absence of any disposition by the
holder for the tinme being, it appears to have devolved
according to the rul e of prinogeniture.

Raja Udit Narain died in 1927 |leaving two sons of whom the
ol der was Raja Harnam and the younger Kanwar Sarnam Kanwar
Sarnam died in 1928 | eaving the respondent his only son, and
a wi dow, Parbati Kuer. ~-Raja Harnamdied thereafter in 1935
wi t hout issue, |eaving the appellant his sole w dow

After the death of 'Raj a Harnam di sputes arose between the
respondent, who was then a minor and was represented by his
certificated guardian, his nother Parbati - Kuer, and the
appel l ant, a reference to which has nowto be nade.

The appel l ant’ s contenti ons appear to have been as foll ows :

Raja Udit Narain left a will bequeathing certain villages of
Rammagar estate to Raja Harnam absolutely and the rest of
it, as set out in a scheduleto the will, to him for Ilife

and after himto Kanwar Sarnamfor life and thereafter or
failing the latter, to the respondent absolutely. The wll
declared that village Bichel ka had been given to her for
life as " runuma
434

or weddi ng present and that she would have a mai ntenance of
Rs. 500, per nonth out of the estate. The schedule to the
will did not nention five of the villages of Rammagar estate
with regard to which Raja Udit Narain died -intestate and
these thereupon devolved on Raja Harnam under the rule of
prinmogeniture that applied to the estate. After Raja Udit
Narain's death, Raja Harnamwent into possession of the
estate and executed a will leaving all the properties over
which he had a power of disposition, including the “seven
vill ages bequeathed to himabsolutely by Raja Udit  Narain
and the five villages not disposed of by his will, to her in
absolute right. Thereafter, Raja Harnam executed a deed of
gift in her favour giving her npbst of the inmovable
properties covered by his will and several house properties
in Lucknow.

On these allegations the appellant nade a claimto all the
properties said to have been given to her by the, aforesaid
wills and the gift of Raja Harnam Parbati Kuer, on behalf
of her son, the respondent, challenged the factum and
validity of the wills and the gift said to have been nade by
Raj a Harnam and resisted the appellant’s claim And so the
di sputes between the parties arose.

The Deputy Conmi ssioner of Barabanki intervened to restore
peace and brought about a famly arrangenent, into which the
parties entered on January 22, 1935, settling the disputes
on the terns therein contained. Under this famly
arrangenent certain properties cane to the appellant but it
is not necessary for the purposes of these appeals to refer
to themin detail.
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The peace created by the famly arrangenent did not | ast
long. The respondent after attaining majority on Septenber
12, 1940, repudiated the fam |y arrangenent on grounds to
which it is unnecessary to refer.

On September 6, 1943, he filed a suit against the appellant
to set aside the fam |y arrangenent and recover from her the
properties of the estate in her possession. The defence of
the appellant to the suit was that the famly arrangenent

was binding on the respondent. However, to cover the
eventuality of the
435

famly arrangenment being found to be void or voidable, the
appel l ant herself filed a suit against respondent claimng
title to various properties of the estate under the will of
Raja Udit Narain and the will and gift of Raja Harnam The
respondent contested this suit. Wth the particulars of the
clains and defences in the suits or their soundness we are
not concerned inthese appeals, and a reference to themw ||
not be necessary.

Wiile these two suits were pending, the appellant was on
Noverber 12, 1945, declared by the District Judge of Lucknow
under the provisions of the Lunacy Act, 1912, to be a person
of unsound mind. Ther eupon the Court of Wards assuned
superi ntendence of the properties of the appellant under the
provisions of the U/P. Court of Wrds Act, hereinafter
referred to as the Act, and placed themin the charge of the
Deputy Conmi ssioner of Barabanki district in which nost of
these properties were situate. The Court of Wards gave to
these properties the nane Ganeshpur estate. Upon such
assunption of charge the -cause titles of the two suits were
anmended and in the place of the appellant’s nane, the nanme "
Deputy Comm ssioner, Barabanki 1/C Court of Wards, Ganeshpur

estate " was substituted, such anendment being required by
the provisions of s. 55 of the Act theterms of which we
shall presently set out. The letters " 1I/C " |in the
substituted name were an abbreviation of the words " in
charge of."

Thereafter, the respondent’s suit was- dism ssed by a decree
dated June 3, 1947, except as to his claimto two villages,
it being found that in them Raja Harnam had only ~a Ilife
estate and to themthe appellant had no claim after his
death, and that these had been given to her by the famly
arrangenent by m stake. As the famly arrangement was
substantially wupheld by the decree in the respondent’s
suit, the appellant’s suit becane unnecessary for it bad
been founded on the basis that the famly arrangement was
void or could be avoided. It had therefore to be di sni ssed.
Two appeals were filed fromthe decisions in these two suits
in the H gh Court at Lucknow, one by the Deputy
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Conmi ssi oner of Barabanki representing the estate  of the
appel l ant against the decree dismissing the appellant’s
suit, being F.C. A No. 99 of 1947, and the other by the
respondent, being F.C. A. No. 2 of 1948, against the decree
dismssing his suit. F.C. A No. 99 appears to have been
filed nmerely as a matter of safety, to be proceeded with
only in case the respondent’s appeal, F.C. A No. 2 of 1948,
succeeded.

Wiile the appeals were pending, the respondent made an
application wunder the Act to have his estate placed under
the charge of the Court of Wards. That application was
accepted and the superintendence of his estate was taken
over by the Court of Wards on February 8, 1950. The
respondent’s estate was al so placed by the Court of Wards in
the charge of the Deputy Conmi ssioner, Barabanki, as the
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estate was wthin his jurisdiction. The Court of Wards
retained for it its old nane of Rammagar estate. The cause
titles of the appeals had again to be anended in view of s.
55 of the Act and for the nane of the respondent, the nanme "
Deputy Conmi ssi oner Barabanki 1/C Court of Wards Rammagar
estate " was substituted. The cause titles of the appeals
t hen becane,

Deputy Comm ssioner, Barabanki 1/C Court of Wards Ganeshpur

estate Appel | ant
ver sus

Deputy Conmi ssi oner, Barabanki 1/C Court of Wards Rammagar
estate Respondent

AND
Deputy Comm ssi oner, Barabankil/C  Court of War ds
Ramagar estate Appel | ant

ver sus
Deputy Comm ssi oner, Barabankil/C  Court of War ds
Ganeshpur estate ... Respondent.

The position thus was that the estates of both the appellant
and the " respondent cane under the superintendence of the
sane Court of Wards and were placed in the charge of the
same Deputy Comm ssioner in whose name each party sued and
was sued in the appeals. This situation was the occasion
for the
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proceedings to be referred to presently, from which these
appeal s arise. Before comng to these proceedings, certain
ot her facts have however to be stated.

On Decenber 3, 1951, the Court of Wards passed a resolution
settling the appeals on certain terns as it thought that
such settlement was in_ the best interests of the two
contendi ng wards, particularly in view of the heavy costs of
the litigation and the then inpending |egislation for
abolition of zem ndari es. Thereafter, under t he
instructions of the Court of Wards, the |awyers appearing
for the parties in the appeals presented to the H gh Court
on April 28,1952, petitions for recording conprom ses in the
appeal s and for passing decrees in accordance therewith. On
May 2, 1952, the Hi gh Court passed orders directing the
conprom ses to be recorded and decrees to be passed in the
appeals in terms thereof. The appeal s were thus di sposed of
and the proceedings therein term nated. Wien the appeals
were so conprom sed, the paperbooks in respect of them were
in the course of preparation

It is not necessary to encunber this judgnment by setting out
the terns of the conpromse. It is however of sone
i mportance to state that the petitions enbodying the-
conprom se were signed twice by M. K A P. Stevenson, once
as Deputy Comm ssioner Barabanki, 1/C Court . of Wards,
Ramagar estate, district Barabanki (Appellant in F.C. A No.
2 of 1948 and respondent in F.C.A No. 99 of 1947)" and
again as " I/C Court of Wards, Ganeshpur estate, district
Bar abanki (Respondent in F.C. A No. 2 of 1948 and appell ant
in F.C.A No. 99 of 1947)". (Cbviously, M. Stevenson, the
Deputy Comm ssi oner, Barabanki, signed each petition once as
representing the appellant and again as representing the
respondent . It is also of sone interest to note that the
petitions were presented in Court by Sri Sita Ram Advocate
for the appellant’s estate and Sri Bishun Singh, Advocate
for the respondent’s estate.

Sone nore events happened before the proceedings out of
which these appeals arise were started. Shortly after the
conprom se decrees had been passed, ail Act

56
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abolishing zemindaries came into force in UWP. and the
zem ndary estates of the parties vested in the Governnent of

U.P. Thereupon the Court of Wards ceased to function. In
anticipation of this situation the estates of the parties
were rel eased by the Court of Wards. In view, however, of

the appellant’s mental incapacity, an order was passed by
the District Judge of Lucknow, on April 27, 1953, in the
| unacy proceedi ngs, placing her estate in the charge of the
Deputy Conmi ssioner, Barabanki and one M. M L. Sarin and
appoi nting them as the guardi ans of her person and property.
A few years later, the appellant recovered from her
affliction and an order was passed by the District Judge,
Lucknow on Cctober 6, 1956, declaring her to be of sound
m nd. Her aforesaid guardians were thereupon discharged and
she was put in possession of her properties.

After the appellant had regained her nental competence, she
began to entertain a feeling that the conmpronmse in the
appeal s© had not-done full justice to her and she set about
to find a way to get out of it. On January 14, 1957, the
appel l ant. _made two applications ‘to the H gh Court at
Lucknow, one in each of the said appeals Nos. 99 of 1947 and
2 of 1948, for an order that the work of the preparation of
the paperbooks of the said appeals be resuned under Chapter
X1l of the Rules of the H gh Court fromthe stage at which
it was interrupted by the conprom se 'decrees, as those
decrees were a nullity and did not terminate the appeals
which nmust therefore be deened to be pending. These
applications were heard together by the Hgh Court and
dism ssed by its judgnent and orders dated Novenber 22,
1957. It is against this judgnment and the orders that the
present appeals have been brought. These appeals were
consolidated by an order made by the H gh Court “and they
have been heard together in this Court.

It is not the appellant’s case that the conpromse was
br ought about by fraud or was otherw se vitiated on simlar
grounds and is therefore liableto be set aside. No
avoi dance of the conpromse is sought. In fact, the
appellant had initially alleged in her petitions
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that the conproni se had been brought about by fraud and
col l usi on. She however amended the petitions by deleting
the paragraphs containing these allegations and chose to
proceed on the purely legal basis that the conprom se was a
nullity. It is for this reason that we have not referred to
the terns of the conpronise. No question arises in those
appeals as to their fairness or as to whether they shoul d be
avoi ded on any equitable ground.

If the conmprom se decrees were a nullity as the appellant
contends, then she would no doubt be entitled to proceed on
the basis as if they bad never been nade and in that view
her applications would be conpetent and should succeed. The
guestion is whether the conprom se decrees were a nullity.
The appellant first says that the conprom se decrees were a
nullity as the terms of s. 56 of the Act which are
mandatory, had not been conplied with. That section reads
t hus:

Section 56: Wen in any suit or proceeding two or nore wards
being parties have conflicting interests, the Court of Wards
shal |l appoint for each such ward a representative and the
said representative shall thereupon conduct or defend the
case on behalf of the ward whom he represents, subject to
the general control of the Court of Wards.

It is true that no representative had been appointed under
this section for either party for the purposes of the two
appeal s. It is said that this omssion to appoi nt
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representatives made the conpronise decrees a nullity as the
terns of the section are inperative.

The question then is, is s. 56 inperative ? In our view, it
is not. It, no doubt, says that " the Court of Wards shal
appoint . . . . a representative.” But it is well-known that
the use of the word " shall is not conclusive of the
guestion whether a provision is nandatory: see Hari Vishnu
Kamath v. Syed Ahnad |Ishaque (1). The intention of the
| egi sl ature has to be gathered fromthe whole statute.
Several grounds are suggested why s. 56 should be held to be
i mperative. First, it is said that otherw se

(1)[1955] 1 S.C R 1104.
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in view of s. 55, it would be otiose. Section 55 is in
t hese terns:

Section 55: No ward shall sue or be sued nor shall any
proceedi ngs be taken in'the civil court otherwise than by
and inthe name of the Collector in charge of his property
or such other person as the Court of Wards may appoint in
thi s behal f-

It is said that the concluding words of s. 55 give the
Court of Wards a discretionary power to appoi nt a
representative and therefore if s. 56 was only directory,
then it would also give the sane discretionary power to
appoint a representative and thus becone otiose. The
contention seens to us to be ill founded. [In order that one
section nay be rendered otiose by a certain- interpretation
of another, that interpretation nust nake the two sections
deal with the sane subject- matter, the two nust then be
serving the same purpose. The argument is founded on the
basis that read as an inperative provision s. 56 would not
be otiose, that 1is, thenit would be  serving a  purpose
different from that which s. 55 served. Now, we' do not
appreciate how s. 56 becones otiose by being read as a
directory provision while it would not be soif read as a

mandat ory provi sion. Surely, the subject-matter of a
statutory provision is not changed whether it is /read as
directory or as mandatory. If it was not otiose '‘as a
mandatory provision, it would no nore be so as a directory
provi si on. Another fallacy in this argunent- is that it

assunes that by reading s. 56 as a directory provision a
di scretion is conferred on the Court of Wards to appoint  or
not to appoint representatives for the wards, as it pleases.
A provision giving a discretionary power |eaves the donee of
the power to use or not to use it at his . discretion. A
directory provision however gives no discretionary power
free to do or not to do the thing directed. A directory
provision is intended to be obeyed but a failure to obey it
does not render a thing duly done in disobedience of it, a
nullity. Therefore, it seens to us to be wong to say that
by reading s. 56 as nerely directory any discretion is
conferred on the Court of Wards.
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It also seens clear to us that ss. 55 and 56 deal wth
entirely different matters. Section 55 deals only with the
nane in which a ward may sue or be sued. Section 56 deals
with appointnent of representatives for two or nore wards
who are parties to a litigation and have conflicting
interests, to defend or conduct the case on behalf of the
wards, and s. 56 would apply whether the wards were sued in
the names of the Collectors in charge of their properties or
in the nanmes of persons appointed for the purpose by the
Court of Wards. There is nothing to show that the represen-
tatives appointed under s. 56 are to be naned in the record
of the case as representing the wards. The section does not
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say SO Section 56 contenplates a stage where two or nore
wards are already parties to a litigation. It therefore
contenplates the wards suing or being sued in the nanes of
the Collectors in charge of their properties or of other
persons appoi nted under s. 55. Notwithstanding this, s. 56
does not provide that the representatives appointed under it
shal |l replace the Collector or the person appoi nted under s.
55 on the record of the litigation. Therefore it seens to
us clear that if s. 56 is read as a directory provision, s.
55 woul d not becone oti ose.

Next it is said that ss. 57 and 58 of the Act also deal with
the appoi ntnent by the Court of Wards of representatives for
the wards in certain proceedings between thembut in these

sections the words used are respectively "shall be [|awfu
for the Court of Wards to appoint" and "may appoint”, while
the word used in s. 56 is "shall" and that this distinction

clearly indicatesthat the intention of the legislature is
to make s. 56 inperative

This argunent al so-does not appear to us to be sound. e
are not < satisfied that because a statute uses in sone
provisions._ the word "shall" and in others the words "shal
be lawful" or "may", it necessarily indicates thereby that
the provisions containing” the word "shall" are to be
understood as mandatory provisions. W . think that each
provi sion has to be considered by itself, and the context in

which the word "shall" occurs init, the object of the
provi si on
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and ot her considerations may |lead to the view that in spite
of the use of the word "shall"; it is a directory provision

It seens to us that ss. 57 and 58 rather indicate that if
the appointnents there contenplated are nerely directory,
the appointnents provided by s. 56 are also directory.
Section 57 enpowers the Court of Wards when any question
arises between two or nore wards of such nature that an
adj udi cation wupon it by a court is-expedient, to appoint a
representative for each ward and require the representatives
so appointed to prepare a statenent containing the 'point or
points for deternination and to file the statement’ in a
civil court in the formof a case for the opinion of the
court. The section further provides that the civil court
shal | proceed to hear and di spose of the case in the manner
prescribed by the Code of Cvil Procedure for the _hearing
and disposal of suits and also that the case shall ~ be
conducted by the representatives appointed for -~ the wards
subject to the general control of the Court of" Wards.
Section 58 enpowers the Court of Wards when it thinks that a
di spute which has arisen between two or nmore wards is a fit
subj ect for reference to arbitration, to appoint a
representative for each ward and require the representatives
to subnmit the dispute to the arbitration of a person or
persons approved by it. It would appear therefore that the
position of a ward is the sane whether the case is governed
by s. 56, s. 57 or s. 58. |In each case one ward has a
di spute with another; in each their interests conflict. In
the first two cases, the conflict is submtted to the
decision of a civil court and in the third, to arbitration

There is no reason to think that the legislature intended
that the interests of the wards required nore protection in
a case falling under s. 56 than in a case falling under s.
57 or s. 58. If, therefore, as the argunent concedes, the
appoi ntnent of representatives was not intended by the
| egislature to be obligatory under ss. 57 and 58, no nore
could the legislature have intended the appointment of
representatives under s. 56 obligatory.
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This leads us to the argunent based on the object of a. 56.
It is said that the object of the sectionis to
443
protect the interests of the wards. Unless the terms of the
section are obeyed, it is contended, the wards’ interests
will suffer. So, it is said that s. 56 nust be construed
as a mandatory provision. This argunment overl ooks that part
of s. 56 which nakes the representatives appointed under it
subj ect to the general control of the Court of Wards in the
di scharge of their functions. It is clear, therefore, that
it is the intention of the legislature that the interests of
the wards should really be in the charge of the Court of
Wards in spite of the appoi ntnent of the representatives and
in spite of the conflicting interests of the wards. It
follows that the direction to appoint representatives has
not been inserted ins. 56 to protect the conflicting
interests of thewards or to ensure such interests being
properly | ooked after by taking themout of the charge of
the Court of Wards. It would indeed be against the whole
concept . ‘of~ the Court of Wards Act to hold that it
contenpl ated a situation where the interests of the wards
woul d be taken out of the hands of the Court of Wards while
it retained charge of their estates. W are, therefore,
inclined to agree with the view of the |earned Judges of the
Hi gh Court that " The reason for incorporating s. 56 in the
Act appears to have been with the idea of avoiding any
enbarrassnent to the officers of the Court of Wards who may
have had the task in certain cases of representing riva
interests.” There is thus nothing in the object with which
s. 56 was enacted to lead us'to hold that its ternms were
i ntended to be inperative.
We nay | ook at the matter from another point of view. Under
s. 15 of the Act, the Court of Wards, wupon assuning the
superintendence of any property, is to nomnate a collector
or other person to be in charge of it. Usually it 'is the
Collector of the district, sometinmes called the Deputy
Conmi ssioner, in which the largest part of the property is
situate who is nominated for the purpose. In the present
case, as it happened, the estates of both the appellant and
the respondent were situate in the same district of
Bar abanki and had, therefore, been put-in charge of
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the sane officer, nanely, the Deputy Conmi ssioner of that
district. Now, it nay so happen in another case that the
estates of the wards are in charge of different ~ Collectors
or Deputy Conmi ssioners. To such a case also s. 56 would be
applicable if the two wards happened to be parties to a
litigation with conflicting interests. It would be strange
if in such a case any decree that canme to be passed had to
be held to be a nullity because the terns of that ~section
had not been complied with. It could not, of course, then
be said that the interests of the wards had been prejudiced
by the omi ssion to appoint representatives under s. 56, for,
there would in such a case be no difficulty for the
Collectors to look after the interests of their respective
wards in the best way possible. This viewof the matter
also seenms to indicate that s. 56 is not inperative
We have now exam ned all the argunents advanced in support
of the viewthat s. 56 is an inperative provision. W find
them w thout any force. The question whether a statute is
i nperative or otherwise is after all one of intention of the
| egi sl ature. The rules of i nterpretation are for
di scovering that intention. W have not found any rule
whi ch would lead us to hold that s. 56 was intended to be an
i nperative provision. The section serves no purpose except
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the renoval of practical inconvenience in the conduct of a
suit or its defence. By providing that the representatives
shall be subject to the control of the Court of Wards, the
section nekes it clear that in spite of the appointment of
the representatives the Court of Wards retains all powers in
respect of the litigation. Such powers are given to the
Court of Wards by the Act itself. Under s. 38, the Court of
Wards has the right to do all things which it nay judge to
be for the advantage of the ward. One of such powers is to
conduct a litigation on behalf of a ward, in any manner it
thinks best in the interests of the ward it could therefore
conpel the representatives to settle the litigation on terns
decided by it. |If it could so conpel the representatives,
it would be insensible to suggest that it could not itself
effect the settlenent.

445

Clearly, the Court of Wards could itself settle a litigation
in which tw of its wards were involved even wher e

representatives had been appointed under s. 56. The
appoi ntnent~ of representatives could not hence have been
intended to be obligatory. In our- view therefore, the

section is clearly directory. The failure to observe the
provisions of the section did not render the conprom se
decrees in this case a nullity.

It is then said that there was in |law no conpromise in this
case, A conpronise, /it is said, is a contract and in order
that there may be a contract 'there nust be two parties to
it which there was not in this case. It is contended that
there was only one party in the present conpronise, nanely,
t he Deputy Conm ssi oner, Barabanki .

It is true that there nust be tw parties to nake a
contract. But it seens to us that the contention that there
was only one party to the conpromnise  proceeds ' on a
m sconception of its real nature.. It overlooks that the
conprom se was really between the two wards, the appell ant
and the respondent. The conpron se-was brought about by the

Court of Wards in -exercise of \its statutory powers. That
the Court of Wards could nake a conprom se on behalf /of a
ward is clear and not in dispute. It does not lose its
powers when it has two wards and can therefore mnake a
conprom se between them VWen it does so, it rmakes a
contract between the two of them Therefore, to the present
conpromise there were two parties. The act expressly

contenplates a right in the Court of Wards to make a
contract between two of its Wards. Thus under s. 61(1) of
the Act, a contract executed by the Court of Wards for a
ward may be executed in its own nane or on behalf of t he
war d. Under sub-sec. (3) of that section, when the
transferor and transferee are both its wards, the Court of
Wards shall have power to enter into convenants on behal f of
the transferor and the transferee respectively. Sub-section
(2) of s. 61 provides that the convenants made by the | Court
of Wards on behalf of a ward shall be binding on the ‘ward.
If the Court of Wards did not have the power to nmke a
contract between two of its wards, it would

57
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often be inpossible to carry on the managenent of the wards’
properties beneficiently. The power of the Court of Wards
to nake a contract for a ward is a statutory power. W find
nothing in the Act to indicate that such power does not
exi st for nmaking a contract between two wards.

It is true that the cause titles of the appeals showed the
Deputy Conmi ssi oner, Barabanki, as both the appellant and
t he respondent . But that did not nake t he Deput y
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Conmi ssioner hinself a party to the appeals. There, of
course, cannot be a litigation unless there are two parties
to it. It will be remenbered that in the cause titles the
Deputy Conmi ssioner, Barabanki, was described once as in
charge of Ganeshpur estate- and again as in charge of

Rammagar estate. Thi s i ndi cates t hat the Deput y
Commi ssi oner was mentioned in the cause titles as
representing the the two real parties, i.e., the appellant

and the respondent.

Then again the Deputy Conm ssioner, Barabanki, was brought
on the record because of s. 55 of the Act. The terns of
that section have been set out earlier and they |eave no
doubt that the person Suing O being sued is the ward and
that the ward is suing or being sued in the name of the

Col | ector. Therefore al so when t he appeal s wer e
conprom sed, the conpronise was between the parties to the
appeal s, nanely, the appellant-and the respondent. It was

not a conpron se which the Deputy Comm ssioner, Barabanki
made wth hinself though he alone signed the conprom se
petition. The contention that there was no conpronise in
this case because there were not two parties, nmust hence
fail.

It is lastly said that the conprom se decrees were a nullity
in view of the principles enbodied in O. XXXl of the Code
of Civil Procedure. That order deals with mnors and
persons of unsound mnd and requires that = when any such
person is a party to a suit, the Court will appoint sone one
to be his guardian for the suit. It is true that it is
necessary that the person appoi nted as guardi an should have
no interest in the litigationagainst the person under
disability. It is
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contended on behalf of the appellant that she was a ' person
of unsound mind and so sone disinterested person should have
been appointed her guardian for the appeals and that the
Deputy Conmm ssi oner, Barabanki, was not such a disinterested
person as he was also interested in the respondent, the
opposing party in the appeals. [t is said that the decrees
passed in the appeals wi thout another guardian having been
appoi nted for the appellant are a nullity.

Now, Or. XXXII, r.4(2) provides that where a person under
di sability has a guardi an decl ared by a conpetent authority,
no other person shall be appointed his guardian unless the
Court considers for reasons to be recorded, that it is for
the welfare of the person under disability that another
person should be appointed as his guardian.. Section 27 of
the Act gives the Court of Wards the power to ~appoint a
guardian for a ward who is of unsound m nd. The Deputy
Conmi ssi oner, Barabanki, was in fact appointed the guardian
of the appellant under the Act when upon her |unacy, her
estate cane under the superintendence of the Court “of Wards.
Her estate was in his charge. Therefore, under the
provisions of O. XXXII, r. 4, the Deputy Comni ssioner
Bar abanki, was entitled to act as the appellant’s guardian
for the appeals and the Court had not made any order.  a
poi nting another person to be her guardian. The Court of
Wards is a statutory body and was created to | ook after the
interests of the wards. |Its constitution is such that it
can be trusted to be inmpartial. |Its position is wholly
different fromthat of a private guardian. No fault can be
found with the Court in having left the interests of the
appel l ant in charge of the Court of Wards though it was al so
in charge of the interests of the respondent. Indeed, it is
at least arguable if the civil court could have by any order
that it mght have nmade, prevented the Court of Wards from
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di schar gi ng its statutory duty of Ilooking after the
interests of its ward. Therefore it seems to us that the
failure of the Court to appoint another person as the
guardi an of the appellant for the suits or the appeals did
not make the conprom se decrees a nullity.

448

One other point raised on behalf of the appellant remains to
be consi dered. It is saidthat in fact there was no
conprom se between the two wards. Now, this is a question
of fact and was not raised in the H gh Court. The
respondent had no chance of neeting the allegation of fact
now nade. W also have not the advantage of the views of
the Hi gh Court on this question of fact. It would be unfair
to the respondent to allow such a question to be rai sed now
However that nay be, we are satisfied that there was in fact
a conprom se nade between the two wards by the Court of

War ds. Qur attention has been drawn to the resolution
passed by the Court of Wards directing the conprom se to be
made. That, “in our opinion, brought about the conprom se

between ‘the two wards; it was the only way in which the
Court of Wards coul d -have brought about the conprom se. W
may al so point out that the conpronise petitions were signed
by the Deputy Comm ssioner, Barabanki, tw ce, once for each
of the parties, and had been 'put into court by the |awers
respectively engaged for the parties for the purpose. W,
therefore, think that the contention that there was in fact
no conmpromise is entirely wthout force.

In our opinion, ‘these appeals nust fail ‘and they are
therefore dism ssed with costs.

SUBBA RAO J.-1 have had the advantage of perusing the
judgrment of ny |earned brother, Sarkar, J. I regret ny

inability to agree with him
The facts of the case and the progressive stages of the
litigation are fully stated in the judgment of ny | I|earned
brother, and it is not necessary to restate them here in
detail. It would suffice if the factual basis giving rise
to the main controversy in the case be stated.
The appellant was the owner of Ganesbpur estate’ and the
respondent of Rammagar estate. Both of them becane wards of
the Court of Wards and both the estates were wunder the
managenent of the Deputy Conmi ssioner, Barabanki. Bet ween
the two estates there was litigation and--at the crucia
poi nt of tine,
449
two appeals, being F.C. A No. 99 of 1947 and F. C-A. No. 2 of
1948, were pending on the file of the Hgh Court at
Al | ahabad. The cause-titles in the appeals give t he
followi ng array of parties
F.C.A No. 99 of 1947
Deputy Comm ssi oner, Barabanki
I/ C Court of Wards, Ganeshpur
estate, district Barabanki. Appel | ant
Ver sus
Deputy Conmm ssi oner, Barabanki
I/ C Court of Wards, Rammagar
estate, district Barabanki. Respondent
F.C.A. No. 2 of 1948
Deputy Comm ssi oner, Barabanki
I/ C Court of Wards, Rammagar
estate, district Barabanki. Appel | ant

vVer sus
Deputy Comm ssi oner, Barabanki
I/ C Court of Wards, Ganeshpur
estate, district Barabanki. Respondent
It is clear fromthe said array of parties in the appeals
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that the sane person represented both the estates, and the
Deputy Conmi ssioner, Barabanki, was both the appellant and
respondent . It appears that the Court of Wards effected a
settl enent between the two wards in respect of t he
outstanding disputes between them and, presumably as
directed by the Court of Wards, the Deputy Conmi ssioner
Bar abanki, filed a petition in the Hi gh Court for recording
the conprom se. The petition was signed by Sri K. A P
Stevenson, |.A S., Deputy Conmi ssioner, Barabanki, on behal f
of both the estates. On May 2, 1952, the High Court passed
a decree in terns of the said conprom se.
The said facts give rise to a short but difficult question
nanely, whether the conpromse effected was a nullity
entitling the appellant to ignore it and to have the appeals
di sposed of on nerits.
The nmain argunent of M. N anmatullah, the |earned Counse
for the appellant, may be summari zed thus: Section 56 of the
U P. Court of Wards Act, 1912
450

(her'einafter called the Act) inposes a statutory duty
on the Court of Wards to appoint separate representatives
when in a suit there are conflicting clains between two of
its wards, and the Court has no jurisdiction to proceed with
such a suit and nake any order or decree on nerits or on
conprom se unless/ such an appointnent is nmade. In the
present case, admittedly no such appoi ntnent was made and
t he conpr om se petition was filed by t he Deput y

Comm ssioner, Barabanki, in his dual capacity as t he
appel lant as well ‘as the respondent, and, therefore, the
decree nade therein was-a nullity. If it was a nullity, the
argunent proceeds, the Court should ignore it and di spose of
the appeals as if they were still onits file:

This argunent, if accepted, would entail the acceptance of
the appeals. As | propose to do so, it-is unnecessary to
particul arize the other contentions of the | earned  Counse

or give ny findings thereon. For the sane reason, the
counter-argunent of the |learned Additional Solicitor Genera

may conveniently be confined only to the said ‘argunent.
Wiile conceding that the application under s. 151 of the
Cvil Procedure Code was nmintai nable if the decreer was a
nullity, the |earned Counsel for the respondent  contends
that notw t hstandi ng the non-conpliance of the provisions of
s. 56 of the Act, the H gh Court had jurisdiction to record
the conpromise lawfully effected by the Court of Wards, and
therefore, the decree was not a nullity and could not be
i gnor ed.

The question falls to be decided on a true interpretation of
the provisions of s. 56 of the Act. Section 56 appears in
Chapter VIl of -the Act dealing with suits. It would be
convenient at the outset to read ss. 55 and 56 of the Act.

S. 55: "No ward shall sue or be sued nor shall any
proceedings be taken in the civil court otherwi se than by
and in the name of the Collector in charge of his property
or such other person as the Court of Wards may appoint - in
this behal f."

S. 56: " When in any suit or proceeding two or nore wards
bei ng parties have conflicting interests,
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the Court of Wards shall appoint for each such ward a
representative and the said representative shall thereupon
conduct or defend the case on behalf the ward whom he
represents, subject to the general control of the Court of
Wards. "

These two sections are placed in juxtaposition and they
appear to be conplenmentary to each other. Section 55
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prescri bes the node or proceeding by or against the ward in
a court. Odinarily, he should sue or be sued in the nane
of the Collector in charge of his pro. perty. It also
vi sual i zes the contingency when a Court of Wards may appoi nt
inits discretion sone other person instead of the Collector
for the Purpose of this section. Buts. 56 deals wth a
particular situation, nanely, when there are conflicting
i nterests between the wards who are parties to a suit, and,
in that event, a duty is cast on the Court of Wards to
appoi nt separate representatives for each such ward. The
object of s. 56 is selfevident; for, in the contingency
contemplated by that section, an anomalous situation is
created, if the general rule prescribed by s. 55 is
followed, for both the plaintiff and the defendant would be
the Collector, a procedure that cannot be tolerated by any
civilised jurisprudence. That apart, the procedure is
obviously detrimental to the interests of the wards, for
there /is  every danger of their respective interests not

being protected and properly represented in the court. To
avoi d thi's anomaly and obvi ous prejudice to the parties, s.
56 has been enacted. A conbined  reading of the said

provi sions therefore indicates that the procedure, laid down
in s. 55 must, in the contingency contenplated by s. 56,
give way to the procedure prescribed by the latter section
The next question/is what does the word " representative

in s. 56 nean ? Does it mean, as the learned, Additiona

Solicitor Ceneral contends, an agent who is entrusted wth
the duty of assisting the Collector, or., as  the |earned
Counsel for the appellant argues, one who represents the
war d in a suit by being brought on —record as hi s
representative ? The word " representative has in |law
di fferent neanings. To represent neans " to stand.in place

of " and a representative
452
is one, who stands in the place of another. The word "

reprsentative with prefixes |like l'egal’ or personal’ added
or not, when used with reference to ownership of l'and may
nean an heir, executor or legatee. But in the context of a
suit, the word is also used in the sense that, one who
represents another, when the latter is-a disqualified person
like a mnor or a lunatic. |In this category cone guardi ans.
They are appointed by court to represent—a mnor or a
lunatic, as the case may be, and the suit wthout such
representative cannot legally proceed. But a statute nay
confer power wupon an authority other than the court to
appoint a representative to a disqualified person. That is
t he position in t he pr esent case. A~ statutory
representative acts for, and in the place of, a disqualified
ward and wi thout such valid representative on record the
suit cannot legally proceed, just like in the case 'of a
mnor or a lunatic to represent whose interests no.-guardi an
is appointed. |If the intention of the legislature was only
to provide for the appointnment of a separate agent to  help
the Collector, who had a dual role to perform it would have
used the word " agent in the section. That apart, the
Col I ector does not require the statutory power to appoint an
agent to help himin the conduct of a suit; for, as a party
to the suit, he can al ways appoint separate Advocates for
the two wards. That the word " representative" does not
mean an agent but is intended to convey the idea of one
representing a ward and as such brought on record in that
capacity, 1is made clear by the other provisions of the Act
wherein the same word appears. Section 57 of the Act reads:
" (1) Where any question arises as between two or nore wards
of such nature that an adjudication upon it by a civil court
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is expedient, it shall be lawful for the Court of Wards to
appoint a representative on behalf of each ward. The
representative so appointed shall prepare a statenent

containing the point or points for deternination and shal
on behalf of the said wards file the statenent in a civi
court having jurisdiction in the formof a case for the
opi nion of the said court,
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(2) The civil Court shall then proceed to hear and dispose
of the case in the nmanner prescribed by the Code of Civi
Procedure, 1908, for the hearing and di sposal of suits.

(3) The case shall be conducted on behalf of the wards by
their representatives appoi nted under subsection (1) of this
section subject to the general control of the Court of
Wards. "

It is nmanifest fromthis section that the duty of the
representative under s. 57 is not to act as a clerk or an
assi st ant to the ward but to represent him in the
pr oceedi ngs. He woul d be on record representing the ward
and it i's inpossible to contend that the proceedi ngs under
s. 57 of the Act can either be initiated or disposed of
without a representative being appointed in that behalf.
Section 58 of the Act reads:

"When it appears to the Court of Wards that any question or
di spute arising between two or nore wards is a fit subject
for ref erence to arbitration, it nay appoi nt a
representative on behalf of each such ward and require the
said representatives to submit the question or dispute to
the arbitration of 'such person or persons as it my
approve. "

Under this section al so the appointnment of a representative
on behal f of each ward is a pre-requisite for the initiation
and conduct of arbitration proceedings. Here also the
representative is not appointed to assist the ward 'but to
represent himin the proceedings. It is a well-known rule
of construction that a simlar nmeaning should be given to
the word " representative " in the Act unless the context
requires otherw se. The object of the appointnent ' of a
representative under ss. 56, 57 and 58 -of the Act is the
same and the sane neani ng should be given to that word,
nanely, that the representative appointed is  one who
represents the ward in the proceedings and is brought  on
record as such.

Layi ng enphasis on the word " conduct
of the Act and on the om ssion of the word

or defend "in s.” 56
" conpromse

therein, it is contended that the representative appointed
t hereunder has no

58
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power to' enter into a conprom se. The section does not, in
ny-View, bear out this construction. The first part of the
section enjoins on the Court of Wards to appoint a
representative to each of the wards and then the second part
pr oceeds to state that such a representative shoul d
t her eupon conduct or defend the case. The later part of the
section does not define the nmeaning of the word "
representative " and limt its scope, but only brings out
the idea that the suit shall not proceed till such a
representative is appointed. A person appoi nt ed to
represent a disqualified person shall have all the powers of
a party subject to the limtations inposed by relevant
statutes and the only Iimtation inposed by s. 56 of the Act
is that the said representative is subject to the genera
control of the Court of Wards. It follows that the
representative can enter into a conpronise subject, to the
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general control of the Court of Wards. Assistance is sought
to be derived by the Additional Solicitor General from
deci si ons distinguishing between the powers of a Solicitor
and a Counsel and holding that a Solicitor being only a
representative cannot enter into a conprom se wthout the
consent of the client, while the latter being in charge of
the entire litigation can do so. In ny view these decisions
are based upon the peculiar characteristics of the two
branches of the profession and cannot legitimately be
i nvoked to construe the provisions of s. 56 of the Act.
Nor the fact that the representative appointed under s. 56
of the Act is subject to the general control of the, Court
of Wards can be relied upon to subvert the operation of the
section itself. The question of control arises only after a
representative is appointed and the appointing authority
cannot obviously ignore its statutory duty and purport to
exercise the duties of representatives in exercise of its
power of general control over non-existent representatives.
Assumi ng that the representative has no power to conprom se
the suit, it does not materially affect the ,question raised
inthis case. ~In that view the authority enmpowered to do so
has to effect the conprom se, put the same in court through
the representatives and
455
obtain a decree thereon. But that does not dispense wth
the appoi ntnent of representatives to conduct and defend the
suit, for without such representationthe suit itself could
not be proceeded with and a decree could not be obtained on
the conprom se
Lastly, it is said that the provisions of the section are
directory and nonconpliance thereof would not —affect the
validity of the conprom se decree, if in fact the conpromn se
was effected bona fide by the conpetent authority. The word
“ shall " inits ordinary inmport is "obligatory ", but there
are many decisions wherein the courts wunder different
situations construed the word to mean " may ". The @ High
Court in this case relied upon the observations /of this
Court in Jagan Nath v. Jaswant Singh (1) which run as
fol |l ows:
“ It is one of the well recognized rules of -interpretation
that a provision like this should be held to be non-
mandatory unless non-conpliance with the —provisions  was
visited with some penalty."
A perusal of the judgnent does not disclose that this Court
has |l aid down any such inflexible rule of construction. It
was construing the word " shall " in.s. 82 of the
Representation of the People Act, 1951, which 1ays down
that a, petitioner shall join as respondent to his petition
all the candi dates who were duly nom nated at the election
other than hinself. Having regard to the other provisions
of the Act, particularly to s. 85 thereof, “and the
construction put upon a simlar word in Order XXXIV, rule 1
of the Civil Procedure Code, this Court held that the word "
shall " ins. 82 was only directory. This Court did not
purport to |lay down any broad proposition that whenever the
word " shall " is used in a statute it should be construed
as directory unless non-conpliance with the provision is
made penal. Nor the decision in The Queen v. Ingall (2)
lays down any such wide rule of construction. Under s. 42
of Valuation (Metropolis) Act, 1869, provision is made for
the performance of several acts within the tines prescribed
therein. Every natter connected with the valuation nust be
transacted before the 31st of March, for the
(1) (1954) sS.C.R 892, 901.
(2) (1876) QB.D. 199, 207
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list comes into force on the 6th April. But there are
ot her sections whereunder provision is made for preparing
the wvaluation lists where there has been omission to make

them according to the requirenments of the Act. The
observance of times is not enforced by penalties. The Court
held that, notw thstanding the use of the word "shall " in

s. 42 of the Valuation (Metropolis) Act, 1869, the provision
is only directory. In construing the provisions in such a
manner, Lush, J., observed:

" We ought to look at the object which the |egislature
contenmpl ated i n passing the Valuation (Metropolis) Act, 1869
But we nust, in construing the Act, strike a bal ance between
the inconvenience of holding the list to be null and void
and the risk of allowing injury to be done by the delay in
making the list; the former seenms to me the greater evil,
and therefore in ny opinion we ought to hold the list to be
valid."

This judgnment is, therefore, an authority for the position
that the _intention of the legislature should be gathered
from the object of the Act and al so by striking a balance
bet ween the possible inconvenience that woul d be caused in
accepting the one or other of the views. The decision in
Cal dow v. Pixwell (1) deals with the provisions of s. 29 of
the Ecclesiastical 'Dilapidations Act, 1871, which says that
within three calendar nonths after the avoidance of any
benefice, the bishop shall direct the surveyor, who shal

i nspect the buildings of such benefice, and report to the
bi shop what sum if any, is required to mmke good the
dilapidations to which the |ateincunbent or his estate is
I'iable. It was held that the provisions as to the tine
wi thin which the bishop is to direct the surveyor to inspect
and report upon the buildings of a benefice after its
avoi dance is directory only, and not inperative; and that a
direction to inspect and report nade by a bishop nore than
three nonths after the avoi dance of a benefice may be valid.
Denman, J., restates the following rules of guidance for
construing such provisions: (i) The scope and object 'of a
statute

(1) (1876) a C.P.D. 562.
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are the only guides in determ ning whether its pro. visions
are directory or inperative; (ii) in the absence of an
express provision the intention of the legislature is to be
ascertained by weighing the consequences of  holding a
statute to be directory or inperative; and (iii) the statute
i mposes a public duty upon the Bishop, and it~ does not
create a power or privilege for the benefit of the new
i ncumbent as a private person. On those grounds, = anong
others, the |earned Judge held that the provision was' only
directory. Venkatarama Ayyar, J., in Hari Vishnu Kamath v.
Syed Ahnmad | shaque (1) nade the foll ow ng observ. ations:

" They (the rules) are well-known, and there is no need to
repeat them But they are all of them only aids for
ascertaining the true intention of the legislature which is
the determining factor, and that nust ultimately depend on
the context."

In Craies on Statute Law, 5th Edn., the followi ng passage
appears, at p. 242:

"No universal rule can be laid down as to whether nandatory
enactments shall be considered directory only or obligatory
with an inplied nullification for disobedience. It is the
duty of Courts of Justicetotry to get at the rea

intention of the legislature by carefully attending to the
whol e scope of the statute to be construed."
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Bearing the aforesaid principles in mnd |let us look at the
provisions of s. 56 of the Act. The object of s. 56 of the
Act is to prevent the anonmaly of the same person occupying a
dual role of plaintiff and defendant and to provide for an
ef fective machinery to safeguard the interests of the wards
who are pl aced under the supervision of the Court of Wards.
Should it be held that the appointnment of a representative
was at the discretion of the Court of Wards, the entire
obj ect of the section would be defeated. A person for whose
"benefit the provision was concei ved woul d be represented by
the opposite party, a situation anomalous in the extrene.
On the other hand, no evil consequences can ordinarily be
expected to flow if the provision be

(1) (21955) 1 S.C. R 1104, 1126.
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construed as mandatory. A-statutory body like the Court of
Wards can be relied upon to discharge the duties cast upon
it by s. 56 of the Act. Even if it fails, the suit or the
appeal, as the case may be, will be heard on nerits or a
fresh conpromise nay be effected after follow ng t he
prescri bed procedure. The bal ance of convenience is on the
side of the provision being construed as nandatory rather

than as directory. In the circunstances, | nust hold that
the intention of the legislature is to make the provision
mandatory and therefore the word "shall" cannot be construed

as "may" as contended by the |earned Counsel for the
respondent .

I cannot accept the contention of the I|earned Additiona
Solicitor General that even though's. 56 is nmandatory, the
non-compliance of the provisions of the section does not

affect the validity of the conpronise. |I|f, as I have held,
the appeal could not be proceeded with without the statutory
representative on record, the whole proceeding, including

the passing of the conpromnise, without such representative,
was null and voi d.

Before closing the discussion, a reference to the decision
of the Judicial Committee in Braja Sunder Deb v. /Rajendra
Narayan Bhanj Deo (1) is necessary, as strong reliance is
placed wupon it in support of the contention that non-
conpliance of the nandatory provision of s. 56 would not
affect the validity of the conpronise decree. There a suit
between Raja Rajendra Narayan Bhanj Deo and Raja Braja
Sunder Deb, who became the ward of the Court of Wards  after
t he institution of the suit, was conpr om sed. The
conprom se petition was put in the Court and a decree was
made thereon. Before the H gh Court, for the first time, a
technical objection was taken. The Subordinat e Judge
decreed the suit in terns of the conpronmise and a forma
decree dated Decenber, 22, 1922, was drawn and in the cause-
title of the decree the manager of the Court of Wards was
shown as second defendant while he should have been
described as the -representative of the first defendant.
But in

(1) (21937) L.R 65 1.A 57.
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the body of the decree it was clearly nentioned that the
manager of the Court of Wards had been substituted as
guardian for the ward. It was contended therein for the
appel l ant that as the manager of the Court of Wards was made
an additional defendant and not made a guardian ad litem of
the appellant, the conpronm se decree in the suit was not
binding on him The Judicial Conmittee negatived the
contention and held that if the proper parties were on the
record and were dealt with on the correct footing, the nmere
want of formality would not make void the bargain of the
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parties and the decree of the Court. But in the present
case, a mandatory provision had not been conplied with and
the suit proceeded with the Collector as both the plaintiff
and defendant. The wards were not represented by their
separate representatives for the sinple reason that no
representatives were appointed. There is no anal ogy between
that decision and the present case.

For the aforesaid reasons | hold that the conprom se decree
was a nullity and the appeal nust be deened to be pending on
the file of the H gh Court.

In this view, | amrelieved of the duty of expressing ny
opi nion on the other questions raised and seriously argued,
nanely, whether the Court of Wards has power to settle
conflicting disputes between two wards and whether such a
settl enent would be a [ awful ‘agreenent w thin the neaning of
Oder XXIII, rule 3 of the Code of Cvil Procedure.

In the result, the order of the H gh Court is set aside and
it is directed to di spose of the appeals in accordance wth
| aw. The appellant-will have his costs here and in the High
Court.

By the Court:-In accordance wth  the opinion of t he
majority, the appeals stand dism ssed with costs.
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