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ACT:
I ncome-t ax- Assessnent of di vi dend i ncome- Conpany
incorporated in Indian State subsequently  nerged-Extension
of I ndi an I ncome-tax Act to nerged St at e- Taxati on

concessions to nerged State-Scope-Assessment -on sharehol ders
of non-di stributed Profits Exenption from taxation-
Conput ati on of dividends deenmed to be distributed-Deduction
of interest-Merged States (Taxation Concessions) O der,
1949, para. 12-Indian lncone-tax Act, 1922 (11 of 1922),
SS. 14(2) (O, 18A(8), 23A

HEADNOTE:
The appellant had been incorporated in 1944 as a private
conpany limted by shares in the former State of Bhor/ with

its registered office in Bhor. The shareholders of the
conpany were at all material times resident in British
I ndi a. By virtue of the States Mer ger (Governors’
Provinces) Order, 1949, the State was nmerged wth the
Province of Bonbay with effect from August 1, 1949. The
provi sions of the Indian Inconme-tax Act, 1922, were extended
to the nerged State with effect fromApril 1, 1949. Under
the power given by s. 60A of the Act which enabled the
Central Covernment to remove any difficulty in t he
application of the Act to merged States by nmaking a genera

or special order granting exenption or other nodification

the Central Governnent notified the Merged States (Taxation
Concessi ons) Order, 1949. Paragraph 12 of that Order stated
that " the provisions of S. 23A of tile Indian Income-tax
Act shall not be applied in respect of the profits and gains
of any previous year ending before 1st day of August, 1949,
unless the State law contains a provision corresponding
t heret o. " The total world incone of the conpany for 1946
and 1947 was Rs. 6,57,084 and 7,80, 125 respectively and for
those years the conpany decl ared dividends of Rs. 2,580 and
Rs. 1140. For the assessment years 1947-48 and

52

410

1948-49, corresponding to the account years 1946 and 1947,
the Incone-tax Officers assessed the conpany as nonresident
; for the assessment year 1947-48, the Oficer held that’
the assessable income of the conpany in British India for
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1946 less the taxes nust be deened to be distributed anong
the shareholders in the proportion of their sharehol dings,
under S. 23A of the Act, while for the account year 1947,
the total world incone |ess the taxes was deemed to be is
tributed, the part proportionate to the income in Bhor State
bei ng excluded, except for purposes of rate. 1In computing
the " deened dividends " the Inconme-tax O ficer did not
deduct the interest charged to the conmpany under s. 18A (8)
from the assessable incone along with the inconme-tax and
super-tax under S. 23A(1). The conpany and the sharehol ders
clained (1) that para. 12 of the Merged States (Taxation
Concessions) Order, 1949, precluded the Inconme-tax O ficer
from making an order under S. 23A of the Act in respect of
the profits and gains of the account years ending Decenber
31, 1946, and Decenber 31, 1947, which were previous years
ending before August 1, 1949, and (2) that, in any case,
interest under s. 18A(8) ought-to have been deducted al ong
with the income-tax before the fictional dividends were
conput ed. A further contention was raised that since the
di vi dends in question woul d be deened to have been declared
in Bhor State and received there; unless another fiction was
engrafted wupon the fiction-created in S. 23A that the
di vidends nmust be deenmed to have been received in the
taxable territories, they could not be taxed in the hands of
t he sharehol ders. /The sharehol ders al so clained the benefit
of s- 14(2)(C in respect of the entire anpbunt of the
bal ance deened to be distributed.

Hel d: (1) that 'the expression "any previous year" in
para. 12 of the Merged States (Taxation Concessions) Oder
1949, did not refer to-all the previous years prior to and
ending before August 1, 1949, but neant only one  previous
year, which would be a previous year for the purposes of the
assessment year 194950, but which, to get” the exenption
nmust end before the first day of August, 1949;

(2) that the force of the fictionunder S. 23A of the
I ndi an I ncone-tax Act, 1922, which makes the dividends which
ought to have been distributed to be so distributed,
transcends all questions of accrual and receipt, and what is
deened to be distributed nust al so be deenmed to have accrued
and received by the person to whomit is -deemed to be
di stri but ed;

(3) that s. 14(2)(c) of the Act saves only that portion of

t he incone which is not assessable in t he taxabl e
territories by reason of its accrual in the State and does
not affect the operation of S 23A on ~the assessabl e
i ncome of the conmpany which, by reason of the application

of the Indian Income-tax Act even prior to the extension of
the Act to the State after nerger, was assessabl e under. the
Act

411

(4) that the wording of s. 18A(8) of the Act under @ which
interest is recoverable along with the tax, does not show
that it is to be treated as tax but retains its character
as interest, and since s. 23A speaks of deduction only  of
i ncome-tax and supertax, no deduction could be nade in
respect of the interest under that section

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 158 to 164
of 1960.

Appeal s fromthe judgnment and order dated October 8, 1958,
of the Bonmbay High Court in I.T.A Nos. 7505, 7506, 5046 to
5048, 5149 and 5150 of 1956-57.
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1961. January 12. The Judgnent of the Court was delivered
by

Hl DAYATULLAH, J.-These seven appeals have been filed on a
certificate granted by the Hi gh Court of Bonbay against the
j udgrment and order of the High Court dated Cctober 8, 1958,
in a case referred by the Income-tax Appellate Tribunal
Bonbay.

The first appellant is the Bhor Industries, Ltd., a Conpany
incorporated in 1944 in the fornmer Bhor State wth its

regi stered office also situated in the town of Bhor. It did
the busi ness of dyeing, printing and bl eaching cloth, <cloth
pr oofi ng, etc., in Bhor State. The remai ni ng five

appel lants are the shareholders of this Conpany, which
admttedly, was a private Conpany linmted by shares, at al
material times. W are concerned in these appeals with the
account years of the Conpany, 1946 and 1947. During these
years, the inconme of the Conpany was as foll ows: -

Assessment Tot al I'ncone accrui ng Total World

year | ncone or arising in the | ncome (Sum
Indi an State of of 2 & 3)
Bhor .

1 2 3 4

1947-48 Rs. 4, 32,542 Rs. 2,24,542 Rs. 6,57,084

1948-49 Rs. 4, 32%$709 Rs. 3,47,416 Rs. 7,80, 125

412

The Conpany held its general neetings to declare dividends
at Bhor on August 17,1947, and August 19, 1948,
respectively. For the account years 1946 and 1947
respectively it declared a dividend of 'Rs. 2,580/and Rs.
1,140/ -.

Bhor State nmerged with the Province of Bonmbay by virtue of
the States Merger (Governors’ Provinces) Oder, 1949, which
cane into force on August 1, 1949. By the Taxation Laws
(Extension to Merged States and Anendnent) Act, 1949, © which
received the assent of the Covernor-General on Decenber 31

1949, the Indian Income-tax Act was extended to the nerged
States with effect fromApril 1, 1949. That Act also
i ntroduced s. 60A in the Income-tax Act, by which power was
given to the Central CGovernnent, if it considered necessary
or expedient so to do, to avoid any hardship or anomaly or
to renove any difficulty in the application of the |ncome-
tax Act to nerged States, to nake a general or special order
granti ng exenption, reduction in rate or other nodification

Under the power thus conferred, the Central . Governnent
notified the Mrged States (Taxation Concessions) O der,
1949.

For the assessnent years 1947-48 and 1948-49 correspondi ng
to the account years of the Conpany, 1946 and 1947, the
Income-tax O ficers assessed the Conpany as non-resident,
and held that the Conpany was not a public Conpany wthin
the neaning of s. 23A of the Indian Incone-tax Act. The
Income-tax O ficer who passed the order for the assessnent
year 1947-48 under s. 23A, held that the assessable incone
in British India of the Conpany in 1946 minus the taxes,
must be deenmed to be distributed anong the shareholders in

the proportion of their sharehol dings. The | nconet ax
O ficer calculated the ampunt deened to be distributed as
foll ows:

413

1946 (assessment year 1947-48).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

Total Incone - Rs. 4,322,542
Taxes e Rs. 1,89, 237
Anpunt avai |l abl e

for distribution ... BRs. 2,43,305
as divi dend

Di vi dend decl ar ed ... Rs. 2,580

Bal ance of the anopunt

avai | abl e and deened

to be distributed . Rs. 2,40,725
For the account year 1947, the Incone-tax Officer took the
total world inconme |less the taxes as the anmount avail able
for distribution as dividend. According to him that anount
was as follows:
1947 (assessnent year 1948-49).

Total i1 ncone ... BRs. 4,32,709

I ncome in Bhor State ... Rs. 3,47, 416
Total world incone ... Rs. 7,80,125

Taxes ... Rs. 2,43,399

Anpunt avail abl'e for

di stribution as dividend .... Rs. 5,36,726

Di vi dend decl ar ed .... Rs. 1,140

Bal ance of the anpunt
avail able for distribution .... Rs.5, 35,586

The Incone-tax Oficer then apportioned it anpbng the

sharehol ders as on August 19, 1948. Thi's worked out at Rs.

539.9 per share. The Inconme-tax Oficer then divided this

amount of Rs. 539.9 in the proportion the total incone bore

to the incone in Bhor State and taxed the forner 'in the

hands of the sharehol ders, but the bal ance was included and

considered for purposes of rate only. The Tribunal in the

statenment of the case illustrated this by citing the case of

one of the sharehol ders (Pushpakumar M D. Thackersey) as

foll ows: -

414
"The portion of Rs. 5,35,586 apportionable to
his 90 shares at the rate of Rs. 539.9 per
share worked out at Rs. 50,211/-. This anount
of Rs. 50,21/was divided into two smaller
amounts in the ratio already nmentioned and the
amount of Rs. 27,851/was actually brought to

tax whereas the amount . of

attributable to Bhor State incone  of Rs.

3,47,416/- was nerely included in the tota

i ncome for rate purposes.”
In conmputing these " deened dividends ", the two Incomne-tax
Oficers did not deduct the interest charged to the Canpany
under s. 18A(8), fromthe assessable inconme along wth
i ncome-tax and super-tax under s. 23A(1).
The Company as well as the shareholders appealed to the
Appel |l ate Assistant Conmissioner, but their appeals were
unsuccessful . Their further appeals to the Tribunal were
al so dism ssed. They raised the contentions that s. 23A was
not applicable to the Conpany, that the deened incone
arising froma fictional distribution of the dividends could
not be taxed in the hands of the sharehol ders because s. 23A
did not apply to them and that they were protected by the
Concessions Order in the same way in which the Conmpany was.

Rs.

22, 360/
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They also raised the contention that in. determning the
bal ance of the amount available for distribution, interest
charged under s. 18A(8) ought to have been deducted. Al
these contentions were not accepted by the Departnment and
the Tri bunal
At the instance of the Conpany and the sharehol ders, the
Tri bunal drew up a statenent of the case, and referred three
guestions to the Hgh Court for its decision. These
guestions were as foll ows:
" 1. Wiether paragraph 12 of the Merged States
(Taxation Concessions) Order, 1949, precluded
the Income-tax O ficer fromnaking an order
under Section 23A in the case of the assessee
conpany in respect of its profits and gai ns of
the previous year ended 31st Decenber, 1946 ?/
31st Decenber, 1947 ?
415
2. Whet her in nmaking an order under Section
23A in respect of 'the profits and gains of the
year 1946/ 1947 the assessable inconme of that
previous year is to be reduced not only by the
amount of i nconetax and super-tax payable by
the conpany in respect thereof but also by the
amount” of interest charged to it in accordance
wi th/the provisions of Section 18A ?
3. Havi ng regard to the order passed by the
| ncone-t ax Oficer wunder Section 23A in
respect. of the Conpany’s profits of the year
1947 ‘and having apportioned the sum of Rs.
17,641/- to the sharehol der, Pushpakumar, as
his proportionate share in the ~distribution
nmade by the Income-tax Oficer under ' Section
23A and having regard'to the provisions of
Section 14(2) (c), whether the said sumof Rs.
17,641/ has been properly included in his tota
i ncome for the purpose of charging it to tax ?

The third question was a typical question, as simlar
guestions also arose in the case of other shareholders wth
variation in the anmount. The anount of Rs. -17,641/-, the
Tribunal stated, replaced Rs. 50,211/in view of certain
directions given by the Tribunal. The H gh Court framed one
nore question as the second part of question No. 1 in
di sposing of the reference, which read as follows.:
" Whet her paragraph 12 of the Merged States
(Taxation Concessions) Oder, 1949, precluded
the Income-tax O ficer from naking any order
under Section 23A so as to affect the assessee
sharehol ders in respect of their profits’ and
gai ns for the assessnent year 1949-50 7
The High Court answered the first and second questions and
the question framed by it in the negative, and the third

guestion, in the affirmative. The H gh Court, however,
granted a certificate under s. 66A of the Incone-tax Act,
and the present appeals have been filed. The contentions

rai sed before the Hi gh Court have been raised before us.
The Company questions the application of s. 23A to the two
assessment years, 1947- 48 and 1948- 49, whil e the
shar ehol der s

416

guestion the application of s. 23A to the Conpany and al so
to themin the assessnment year, 1949-50. Both the Conpany
and the shareholders contend that interest under s. 18A(8)
ought to have been deducted along with the income-tax to
find out the avail able surplus. The shareholders claim the
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benefit of s. 14(2) (c) in respect of the entire amount of
t he bal ance deenmed to be distributed.
To begin with, one nust renmenber that the Indian |ncone-tax
Act was applied to Bhor State fromApril 1, 1949, and that
there was no income-tax law in force in Bhor State prior to
its nerger. This position also obtained in many other
Indian States, which merged with the Provinces in British
India. The fact that incone-tax is charged in an assessnent
year on the inconme, profits or gains of the previous year
woul d have nade persons resident in merged States to pay tax
on incone which, but for the extension of the Indian |Income-
tax Act, was either not liable to income-tax at all or was
liable at a lesser rate. In view of the apprehended
difficulties and anomalies;, the Extension Act itself gave
power to renmove such anomnmalies and hardships. Section 60A
was added to the Incone-tax Act, and it read as foll ows:
" |If the Central CGovernment considers it
necessary or expedient so to do for avoiding
any hardship or° anomaly, or renoving any
difficulty, that may arise as a result of the
extension of this Act to the nerged States,
the Central GCovernnment may, by general or
speci al ~order, make an exenption, reduction in
rate ‘or other nodification in respect of
i ncome-tax in favour of any class of inconeg,
or inregard to the whole or any part of the
i ncone of any per son or
f
persons......... "
The Concessions Order, 1949, was passed in ~furtherance of
this power. W are concerned only with paragraph 12 of the
Concessions Oder, 1949, which has been relied upon by the
Conpany and the share. holders, who are appellants  before
Us. It is not necessary to refer to paragraphs 4, 5 and 6
to which passing reference Ws made in the argunents,
because
417
they deal with incone in an Indian State, which has not been
taxed in these cases at all
Paragraph 12 provided for the application of's. 23A to a
previ ous year ending on or after August 1, 1949, but not to
a previous year ending before August 1, 1949. It nmay be
quot ed here:
"The provisions of section 23A of the Indian
I ncome-tax Act shall not be applied in respect
of the profits and gains of any previous year
endi ng before 1st day of August, 1949, unless
the State aw contains a provi sion
correspondi ng thereto."
Readi ng the Extension Act, s. 60A and the Concessions Order,
1949, together, the followi ng position energes. The [Indian
I ncome-tax Act applied to and fromthe assessnent year 1949-
50 (April 1, 1949 to March 31, 1950) in the nerged States.
Cor r espondi ng previous years were conpr ehended. The
difficulty which was likely to be felt was with respect to
the fact that the nmerger with the Province of Bonbay
operated from August 1, 1949, and not from April 1, 1949,
In respect of the exenption under s. 14 (2) (c), the
position was preserved by applying paragraphs 5 and 6 to the
exenpted income. These two paragraphs nmade the State rate
applicable to that exenpted incone. Simlarly, previous
years ending after March 31, 1948, were to be assessed to
I ndi an i ncone-tax, but the excess of the tax conputed at
Indian rates over the tax conputed at State rates was to be
gi ven away as rebate, and profits and gai ns of conpanies of

cl ass

o
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any previous year ending before August 1, 1948, earned in an
Indian State were saved froms. 23A, unless there was, in
the State, a provision corresponding to s. 23A. It nust be
renmenmbered that the Inconme-tax Officer in the present case
did not seek by his order under s. 23A to distribute the
Bhor State inconme of the shareholders of the Conpany as
dividend; he restricted his order to the British Indian
incone. There was, in fact, in the State of Bhor no | aw of
I ncome-tax, and no order taxing incone which arose in Bhor
could be passed by the Incone-tax O ficer

418

By the definition in s. 2(5A) of the Indian Incometax Act. a
conpany formed in pursuance of an Act of an Indian State was
a conpany for the purposes of the Act, and it was open to
the Income-tax Oficer exercising powers under s. 23A to
declare the incone of such a conpany accruing or arising
within the taxable territory as distributed anong the
sharehol ders. The right of the Departnent to pass an order
under 's. 23A(1) of the Indian Inconme-tax Act was not chal -
| enged before the Tribunal, and it was not the subject of a
decision in the H gh Court. The argunment still has been, on
behal f of the Conpany as well as the shareholders, that
paragraph 12 of the Concessions Order saved the profits and
gai ns, whether nade in Bhor State or in British India, from
the application /of “s. 23A, and that indirectly the
sharehol ders were entitled to the same benefit.

Paragraph 12 of the Concessions Order depends on whether a
conpany was bei ng assessed under the Indian I'ncone-tax Act
in respect of its profits and gains in an Indian State for
any previous year ending before the first day of August,
1949. By the application of the Indian Act to an |Indian
State, the incone of a conpany in an Indian State was |ikely
to be taxed to Indian income-tax fromthe assessnent . year
1949- 50. For the wearlier assessment ~years a comnpany’s
incone in the Indian State was exenpt w thout the assistance
of the Concessions Order. The exenption granted by the
Concessions Order was to operate in respect of those profits
and gains which, but for the exenption, would have been
included in the assessnment year, 1949-50 and  subsequent
years. In so far as paragraph 12 of the Concessions O der
was concerned, it gave exenption in respect of action under
s. 23A to incone of any previous year " ending before the
first day of August, 1949. The date, August 1, 1949, was
chosen because the nerger with the Provinces took place on
that date. The word " any " does not refer to all the
previous years prior to and endi ng before August 1, 1949,
but to a previous year in relation to the assessnment year
1949-50 and ending before the first day of August, 1949.
The words

419

any previous year nean, therefore, only one previous year
which would be a previous year for the purposes of the
assessment year, 1949-50 but which, to get the exenption,
must end before the first day of August, 1949. The
exenption, therefore, did not apply to previous years other
than the one described, and in respect of the earlier
previous years, paragraph 12 of the Concessions Oder was
hardly needed. O herw se, there would be no need to mention
in the paragraph the date on which the previous year nust
end.

It is thus quite clear that paragraph 12 provided for
i ncome, profits and gains of those previous years which were
specially nentioned and in respect of which anonalies were
likely to arise by reason of the fact that the nmerger took
place on August 1, 1949, while the Incone-tax Act was
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applied from April 1, 1949. In view of the fact that
specific termnii of previous years are expressly nentioned
in the Concessions Order, it is not possible to accept the
argunent on behalf of the appellants that " all " previous
years before the date nentioned were conprehended in
par agraph 12. The application of that paragraph nust be
limted to one previous year only which ended prior to
August 1, 1949.
The previous years, with which we are concerned, ended on
Decenber 31, 1946, and Decenber 31, 1947, respectively. In
the case of this Conpany, the previous year which would
answer the description in paragraph 12 would be the previous
year ending Decenber 31, 1947. To that previous year, the
provisions of s. 23A were not applicable, and the profits
and gains nade in Bhor State would be protected. The
position which obtai ned i nthe assessment year 194748 woul d
thus obtain also in the assessnment year 1948-49 in so far as
t he Conmpany was concerned, and iits profits and gains in Bhor
State coul'd not be considered for purposes of application of
S. 23A
The position was, however, different in regard to the incone
in British India which formed the total income of the
Conpany in the taxable territory. It was not contended that
the assessable incone of the Conpany in the t axabl e
territories would not attract
420
s.23A, if the distribution of dividends fromthat incone was
bel ow the mark set in s. 23A. Thereis thus no difference
between the assessnent years 194748 and 1948-49, and the
met hod of calcul ation adopted in the first~ year is also
applicable to the second. To this extent, the answer to the
first question (first part) nust be deened to be nodified in
respect of the previous year endi ng Decenber 31, 1947.
It is next contended that interest that was charged to the
Conpany under s. 18A(8) ought to have been deducted al ong
with the income-tax before the fictional dividends were
conputed. Section 18A(8) reads as foll ows:

" Wiere, on maeking a regul ar assessnent, the

I ncome-tax Officer finds that no -paynment of

tax has been nmde in -accordance wth the

foregoi ng provisions of the section, interest
calculated in the nmanner laid down in sub-
section (6) shall be added to the tax as
det er m ned on t he basi s of regul ar
assessment.”
The words of the sub-section are clear to show t hat i nterest
as interest is added to the tax as deterni ned. There is

nothing to showthat it is to be treated as tax, and it thus
retains its character of interest but is recoverable al ong
with the tax. |Indeed, s. 29 of the Incone-tax Act nakes a
di stinction between tax, penalty and interest. Since s. 23A
speaks of deduction only of income-tax and super-tax, no
deduction could be nmade in respect of this interest.
Question No. 2 was thus correctly answered by the Hi.gh
Court.

In so far as the shareholders who were all resident in the
taxable territories were concerned, paragraph 12 of the
Concessions Order did not, in terns, protect them Secti on
23A enjoins that dividends to the extent of 60 per cent. of
the assessable incone of the Conpany after deduction of
i ncome-tax and super-tax nust be paid. Wen the assessable
income of the Conpany has been determined and after the
necessary deductions have been nmade, if dividends are not
distributed in accordance with s. 23A, the fiction applies
to that portion of the profits and gains which were taxable
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as assessable income of the Conpany in the

421
taxable territories and which ought to have been so dis-
tributed. Section 23A, as it was before the anendment in

1955, nentioned 60 per cent. of the assessable incone of a
conpany as reduced by the ampbunt of inconme-tax and super-tax
payable by a conpany, and provided further that the
undi stributed portion of the assessable incone of a conpany
as conput ed and reduced shall, subject to certain
condi tions, be deened to have been distributed as dividends
amongst the sharehol ders.
We have already shown that the benefit of paragraph 12 is
not available in respect of these fictional dividends, in so
far as the assessable inconme of the Conpany was concerned.
It is, however, contended that these dividends would be
deened to be declared in Bhor State and to have been
recei ved there, and that unless another fiction is engrafted
upon the fiction created by s. 23A, these deened dividends
cannot be taxed in _the hands of the sharehol ders. No doubt,
the section inmplies a fiction; but if the fiction is given
effect to, such income nmust be deened to be distributed to
the shareholders, and the fiction thus transcends al
guestions of accrual or receipt in the taxable territories.
What is deened to be distributed nust be deenmed to have
accrued and al so received by the person to whomit is deened
to be distributed [See ss. 4(1)(a) and 4(1)(b)(i) and (ii)].
Paragraph 12 of the Concessions Order saved the Conpany in
respect of income in Bhor State for the assessment year
194849 for the correspondi ng previous year ending before
August 1, 1949, but it did not save the operation of a. 23A
in respect of the assessable income of the Conpany. in the
taxable territories and the distribution of dividends to the
shar ehol ders fromthat income.
In our opinion, the Hi gh Court was right-in holding that the
di vidends deemed to have been distributed out of the
Assessabl e inconme of the Conpany inthe taxable territories
were' rightly assessable in the total income  of the
sharehol ders resident in the taxable territories. No
guestion has been referred on the nethod of cal culation of
the dividends deened to
422
have been distributed, and we need, therefore, express no
opi nion on that part of the case.
The sharehol ders (appellants 2 to 6) claimthe benefit of a
14(2) (o) of the Act, which provides:
" 14(2). The tax shall not be payable by an
assessee-
(c) in respect of any income, | profits or
gains accruing or arising to him wthin an
Indian State, unless such incone, profits or
gai ns are received or deened to be received in
or are brought into British India in the
previ ous year by or on behalf of the assessee,
or are assessable wunder Section 12-B or
Section 42. "
We have already shown that the force of the fiction nakes
the di vi dends which ought to have been distributed, to be so
distributed. W have also said that this fiction transcends
all questions of accrual and receipt. The effect of s. 23A
is to make dividends payable out of the British Indian
i ncome to the sharehol ders. Paragraph 4 of the Concessions
Order and s. 14(2)(c) saved for the shareholders the incone
of the Conpany outside the taxable territories only, that is
to say, the incone earned in Bhor State. They do not affect
the operation of s. 23A on the assessable income of the
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Conpany which, by reason of the application of the Indian
I ncome-tax Act even prior to the Extension Act, was
assessable wunder the Indian Income-tax Act. Di vi dends
payabl e out of that portion of the income will attract s.
23A, and s. 14(2)(c) does not apply. Section 14(2)(c) saves
only that portion of the income which was not assessable in
the taxable territories by reason of its accrual in the
State. The Income-tax O ficer in assessing the incone of
the sharehol ders for the assessnent year, 1949-50, ought to
have deducted the inconme which accrued in Bhor State, while
applying s. 23Ato them This he, in effect, did, but he
adopted a method on which no question has been raised, and
the correctness of the nmethod cannot be exani ned.

The answer to question No. 1 is thus in the negative, wth
the nodification that s. 23A applied only to that

423

portion of the income which was earned in British India and
not in Bhor State. The answer to the second questionis in
the negative.. The answer to the third questionis in the
af firmative: The question posed and answered by the High
Court hardly —arises, in view of the answer to the first
guestions That question and the answer to it are set aside
as bei ng not necessary.

The appeals thus fail except for a slight nodification in
the answer to the first question, and subject to that
nodi fication, are dism ssed. The appellants nust bear the
costs of these appeals. There shall be one hearing fee.
Appeal s di sni ssed




