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1. The present appeal is filed by the
appel | ant s-accused agai nst judgnent and order
passed by the H gh Court of Judicature at
Bonbay ( Aurangabad Bench) on Decenber 20, 2005
in Crimnal Appeal 'No. 321 of 2005 convicting
them for of fences puni shabl e under Sections 302
and 342 read with Section 34 of the Indian
Penal Code (IPC). 'The H gh Court, by the
i mpugned judgnent, partly confirmed the order
passed by the Third Ad-hoc Additional Sessions
Judge, Ahnednagar on April 16, 2005 in Sessions
Case No. 92 of 2001.

2. The case of the prosecutlon was t hat
deceased Rekha was given in marriage by PW1
Laxmn Pingale to accused No. ‘1 Vikas Vayse.
Accused No. 2 was brother of Vikas and brother-
i n-1aw of deceased Rekha. The narriage was

sol emmi zed in or about 1997-98 before 3 to 4
years of the incident in question.  ‘According
to the prosecution, the accused denanded dowy
and there was some dispute even at the tine of
betrot hal cerenmony which was | ocally known as

\ 021Sakhar puda\ 022. After the marri age, Rekha went
to her matrinonial hone at Khandvi. For few
nonths, the marriage relations went on well.
Thereafter, however, all the accused started
demandi ng noney towards dowy. They used to
harass and beat Rekha. Rekha could not satisfy
the demand of the accused due to poverty of her
parents. She conplained to her parents about
ill-treatnment shown by the accused whenever she
had visited to parental honme. Though accused
No. 2 Prakash was serving at Pune, frequently
he was coming to Khandvi and staying with other
accused. He used to abuse deceased Rekha and

i nstigate accused persons to give ill-treatnent
to Rekha. Meanwhile accused canme to know that
father of Rekha had sold his land for Rs. one

| akh. They, therefore, repeated demand of dowy
and continued giving nmore trouble to her

Rekha al so gave birth to two children; (i)

Var sha- daughter, and (ii) Yogesh-son

3. On the fateful day, i.e. on May 16, 2001,
at about 11.00 a.m, accused No.1, husband of
Rekha started quarrelling wi th the deceased.
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Accused Nos. 3 and 4, parents of accused No. 1
al so participated in the quarrel. Al of them

according to the prosecution, poured kerosene
on the person of Rekha; accused Vikas ignited
mat ch-stick and set Rekha on fire. Al the
accused then cl osed the door from outside and
ran away. Rekha cried for help. On hearing
the shouts, neighbours reached the place,
opened t he door, poured water on her

extingui shed the fire and took her to the
hospital . Dying decl arati ons were recorded by
Ranthandra Ganpat Dimal e, Special Judicia

Magi strate as al so by PSI Bapu Yashwant Kal e on
May 17 and 18, 2001 respectively. Rekha died
on June 1, 2001. After registration of offence
being Crime No. 80 of 2001, investigati on was
carried out by PSI Kale. On conpletion of

i nvestigation, charge-sheet was filed in the
Court of Judicial Magistrate, First C ass,
Karjat and the case was conmitted to the Court
of Sessi on.

4. Def ence of the accused was of tota
denial. According tothem there was no ill-
treatnment towards Rekha. ~ Regarding fire, it
was the case of the accused that on the day of
i ncident, sari of Rekha caught fire by accident
whil e she was working near a fire place and it
was accused No. 1 who extinguished fire. She
was taken in a tractor and then in a jeep to
Cvil Hospital, Ahnednagar. But a fal se case
was filed against themat the-instigation of
Smt. Bondre, maternal aunt of Rekha.

5. In order to establish offence agai nst
the accused, prosecution exam ned seven

wi tnesses. So far as PW1 Laxman Pingal e,

father of the victimis concerned, he did not
support the case of the prosecution and was

decl ared \02lhostil e\022. Simlarly, Manohar Sahebrao
Vayse, PW2, Panch witness to the Spot

Panchnama (Ex. 47) also did not support the

case and he was al so declared \021lhostil e\022. The
prosecution, in the circunmstances, mainly

relied upon two w tnesses, PW5 Ranthandra

Ganpat Dinmale, Special Judicial Mgistrate who
recorded dyi ng declaration of deceased Rekha

bet ween 11:30 and 11:52 a.m on May 17, 2001,

i.e. next day of the incident and P.W 7, Bapu
Yashwant Kal e, PSI who al so recorded dying

decl arati on between 12:30 to 13:00 hrs. on My

18, 2001.

6. The trial Court after considering the
evi dence on record, held that fromthe

prosecution evidence and particularly fromtwo
dyi ng decl arations said to have been recorded

by PW5 Ranthandra, Special Judicia

Magi strate, and PW7, PSI Kale, it was clearly

est abl i shed by prosecution beyond reasonabl e

doubt that accused Nos. 1, 3 and 4 caused death

of deceased Rekha. So far as Accused No. 2 is
concerned, the trial Court acquitted him
presunably on the ground that he was not

present at the tinme of incident and was al so

not staying at village Khandvi. He was serving

at Pune. The remining three accused were held
responsi bl e for demand of dowy and for kiling
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deceased Rekha and thereafter closing the door
fromoutside so that she may not be able to
come out and save herself. Al the three
accused thus were convicted for offences

puni shabl e under Sections 498A, 302 and 342
read with Section 34, IPC. For an offence

puni shabl e under Section 302 read with Section
34, the accused were ordered to suffer

i mprisonnent for life and pay a fine of Rs.
5,000/ - each. In default of payment of fine,
they were ordered to suffer further rigorous

i mprisonnment for six nonths each. For an

of fence puni shabl e under ‘Section 498A read with
Section 34, IPC, they were ordered to undergo
ri gorous inprisonment for one year and to pay
fine of Rs.500/- each, in default to paynent of
fine, to undergo inprisonnent for six nonths
and for offence under Section 342 read with
Section 34, they were ordered to undergo

i mprisonment for six nonths.

7. Bei ng aggrieved by the order of
convi ction and sentence, the appellants
preferred an appeal in the H gh Court. The

H gh Court again appreciated the evidence and
by a well-reasoned /judgnent, cane to the

concl usion that though PW1 Laxman Pingal e,
father of the deceased and PW 2 Panch Manohar
Vayse did not support the case of the
prosecution, fromtwo dying declarations, it
was cl early established that the accused had
conm tted of fences puni shabl e under Secti on 302
and 342 read with Section 34, |PC

Accordi ngly, order of conviction and sentence
recorded by the trial Court was held proper and
the said order was confirmed by the High Court.
As to an of fence puni shabl e under Section 498A
read with Section 34, |IPC, however, the High
Court held that since it was not the case of
the prosecution that Rekha was driven to death
by conmitting suicide due to denand of dowy,
it could not be said that the of fence was
established. Al the accused persons were,
therefore, acquitted of offence punishable
under Section 498A read with Section 34, |PC
The above decision is challenged in the present
appeal

8. Leave was granted on March 10, 2007,
but the prayer for bail was rejected. The
matter was then ordered to be placed for fina
hearing and that is how the matter is before
us.

9. W have heard the | earned counsel for
the parties.
10. The | earned counsel for the appell ant

strenuously urged that both the courts
commtted an error of fact and of law in

convi cting the appellants for offences

puni shabl e under Sections 302 and 342 read with
Section 34, IPC. It was subnitted that the
genesi s of the prosecution story became

doubt ful when PW1 Laxman did not support the
case. Simlarly, fromthe evidence of PW2
Manohar, it was not established that the
appel l ants were responsible for death of Rekha.
On the contrary, fromthe evidence of two




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 17

witnesses, it was clear that accused No. 1

Vi kas attenpted to save Rekha and he al so
sustained burn injuries. It was further
submitted that in all there were four dying
decl arations. Two dying declarations were
initial in point of time and they were oral

The first dying declaration was before PW1
Laxman, father of the deceased by the deceased
wherein she stated that fire was accidental and
accused were not responsible for burn injuries
sustained by her. This was clearly proved from
the evidence of PW1 Laxman. The second dying
decl aration was also oral ‘and it was nade

bef ore PW2 Manohar, Panch witness. 1In that
dyi ng decl aration al so, she stated that nobody
was responsible for the incident and the fire
was accidental. Both the courts were wong in
not giving due inportance to oral dying
declarations and in heavily relying upon dying
decl arati'ons of May 17, 2001 before PW5
Ranthandra, Special Judicial Magistrate and of
May 18, 2001 before PW7 PSI Kale. On al

these grounds, it was submitted that the

appel lants are entitled to benefit of doubt and
the orders passed by both the courts deserve to
be set aside.

11. The | earned counsel for the State, on
the other hand, supported the order of

convi ction and sentence. He submitted that
both the courts considered the evidence of PW
1, Laxman and PW 2 Manohar and recorded a
specific finding that for sonme undi scl osed
reasons, they did not support the case of the
prosecution and supported the defence. But
there was no reason for PW5 Ranthandra,

Speci al Judicial Magistrate who recorded dying
decl arati on of deceased Rekha on May 17, 2001
to falsely inplicate the accused and he was
rightly relied upon and believed by both the
courts. Simlarly, there was no reason for PW
7 PSI Kale who al so recorded the dying

decl arati on of the deceased Rekha on May 18,
2001 to involve the accused. Deceased caught
fire on May 16, 2001 and she died after about
15 days on June 1, 2001. |If, in the Iight of
these circunstances, both the courts recorded a
finding of guilt against accused, it cannot be
said that the orders deserve interference by
this Court. Moreover, the trial court acquitted
Accused No.2 Prakash by giving benefit of

doubt. Again, the H gh Court extended benefit

of doubt to the remmining accused (appellants)
so far as of fence puni shabl e under Section 498A
read with Section 34, IPCis concerned. But
fromthe evidence on record and on the basis of
surroundi ng circunstances, offences punishable
under Sections 302 and 342 read with Section
34, IPC were clearly established and the appea
deserves to be disn ssed.

12. Havi ng heard the | earned counsel for
the parties, in our considered opinion, both
the courts were right in convicting the
appel l ants for offences puni shabl e under
Sections 302 and 342 read with Section 34, |PC.
It is no doubt true that PW1, Laxnman Pingal e,
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father of deceased Rekha did not support the
prosecution. But it is equally true and the

H gh Court has considered the evidence of the
said witness in detail and has cone to the
concl usion that for sonme unknown reasons, he
wanted to oblige the accused. The H gh Court
also noted that fromthe intrinsic evidence on
record, it was proved that he was a \021liar\022. For
conmng to that finding, the H gh Court relied
upon several circunstances, such as, it
observed that though it was the case of the
Investigating Oficer, PW7 PSI Kal e that
statement of PW1 Laxman was recorded and a
suppl enentary statenent was al so recorded, PW1
Laxman had audacity to depose before the Court
on oath that his statenent was never recorded
by the police. The H gh Court, in our opinion,
is right in observing that in such cases,
police would normally record statenents of al
persons who are near relatives of the deceased.
Fat her of the deceased was one such person and
police would not fail to record his statenent.
Again, PW1, Laxman had stated on oath that it
was accused No. 1 who brought injured Rekha to
the hospital. That was clearly false and it
was proved from docunentary evi dence of the
hospital. According to the prosecution, all the
appel | ants poured kerosene on Rekha, set her on
fire, closed the door from outside and ran away
fromthe spot. Having heard the cries of Rekha,
nei ghbours reached at the place, opened the
house of the accused and took her to the
hospital. This is also clearly proved fromthe
entry which is found in the hospital register
fromwhich it was proved that it was not
accused NO. 1 who brought the injured to the
hospital. Ex.41, which is an intimtion

recei ved by Topkhana Police Station on

tel ephone from Civil Hospital, Ahnmednagar

dated June 01, 2001 reads as under

\ 023Rekha\ 005 As she was injured due to

burns, she was admitted by Beb

Shantil al Vaise on 16.05.2001 at 15/00

hrs. for treatnment and white she was

under treatnent she expired on

01.06. 2001 at 05.45 hrs. i.e. Rekha,

who was admitted as a burn patient by

Baby Shantilal Vayse on 16.05. 2001

15.00 hours for treatnment, has expired

on 01. 06.2001 at 5:45 hours\024.

13. The Hi gh Court, in the circumnstances,
st at ed;

\023It can be seen that these
two statenments, which have cone in
the chief exam nation at the cost
of prosecution, are inprovenents
over and above the Police
statenment. The fal sehood of the
father is obvious when he denies
that his statenment was recorded by
Police. Wen it is unnatura
death by burning, Police are bound
to record the statenent of every
possi bl e person, who can throw
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sone |ight upon the relationship
of victimwi th her husband and in-
laws and the enquiry is bound to
continue till the Police can reach
a logical conclusion as to the
nature of death i.e. whether
accidental, suicidal or homcidal
The father, when he denies that
Pol i ce have recorded his
statenment, it ought to be read in
between the lines that he is
telling patent lies. Father of
the victi mwoul d be the closest
person and Police would not be in
a position to close the

i nvestigation w thout recording
the statement of father of the
victim It is difficult to
swal | ow this version of the father
that al though dead body was handed
over to himafter post nortem
Pol i ce have not recorded his
statement. These are the days
when we are required to attend to
wit petitions even on'the
crimnal side filed by aggrieved
conpl ai nant or relatives of victim
when Police show | axiity or keep
any | acunae in their
investigation. The deposition of
the father that he did not give
any statenent to the Police can,
therefore, be seen to be a patent
lie.\024

14. The Court proceeded to state;
\023In spite of this hostilitly,

the father has adnitted that

Executing Magi strate renoved hi m

out si de room where Rekha was

adm tted when he recorded

statenment of deceased Rekha.

Thus, further deposition confirnms

recordi ng of the statenent of

Rekha by the Magistrate. During

the cross exam nation by defence,

father clainms that he reached

Cvil Hospital, Ahnmednagar, on

16. 05. 2001 after tel ephonic

nessage of Rekha having suffered

burn injuries. Here he repeated

the exonerating dying declaration

by sayi ng:

\023It is true that she was
also telling Police that
her one end of saree fel

on fire and she was

burnt. Accused Vi kas

told ne that he poured
water fromthe nmud pot to
extinguish the fire of
Rekha.\ 024

Thereafter, he switched over to
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correct hinself that this was told
by Rekha and not by Vikas. This
concl udi ng part of the cross

exam nation clearly indicates that
father is maki ng exonerating
statements in a cal cul ated manner.
This is evident fromthe next
statenent after this correction
The father says:

\ 023When | was tal king
wi th Rekha, accused Vikas
went to bring nedicine.
Accused brought Rekha in
the Cvil Hospital,
Ahmednagar . \ 024

Probably, father felt necessity of
absence of Vikas to be of

i mportance when he | earnt about
accused Vikas having triedto
extingui sh the victim and,
therefore, he corrected hinmsel f by
saying that he | earnt about the
action of accused trying to
ext i ngui sh Rekha, from Rekha, and
for the purpose, he also clained
that Vikas had gone to fetch

medi ci nes. \ 024

15. The Hi gh Court, therefore, rightly
concl uded;

\023We nust say that for the
reasons unknown to this Court,
father is a witness having scant
respect for the truth and we are,
therefore, not inclined to accept
any of his adm ssions favourable
to defence, either to challenge
the incul patory material or to
dilute the effect of the same.\024

16. The High Court also dealt with the
evi dence of PW2 Manohar, Panch wi tness and
observed that for some reason, he wanted to
oblige the accused. He stated that the accused
brought Rekha to the hospital, which was

obvi ously incorrect since as per the hospital
record, she was taken to the hospital by Baby
Shantil al .

17. The Court, however, in our opinion
rightly observed that the prosecution had to
stand on its own | egs and the case agai nst the
accused could not be said to be established
because of weakness or infirmty in defence
version. But in our view, the Court was right
in relying upon evidence of PW5, Ranthandra,
Speci al Judicial Mugistrate and in the dying
decl arati on of deceased Rekha. According to the
Court, PW5 was a retired Gazetted O ficer of
Armed Forces aged about 76 years. He stated on
oath that on May 17, 2001, he received
requisition frompolice at about 11.00 a. m
(Ex.55) requesting himto record a dying
declaration. He obtained the details of the
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victimfromthe police, took them down on a

pi ece of paper upon which he proposed to record
dyi ng decl aration and proceeded to Qut Patient
Department (OPD). He contacted the Medica
Oficer on duty, requested himto acconpany to
exam ne the patient and give his opinion

whet her she was in a position to make
statement. The doctor certified that the

pati ent was conscious and fit to give
statenment. The doctor expressed that opinion
after putting certain questions to the patient
and certified that she was in a position to
give a statenent. PW thereafter recorded the
dyi ng decl aration of Rekha at 11-25 a.m which
was read over to her. She admitted it to be
correct and put her thumb inpression on it. The
recordi ng of dying-declaration was over at
11.52 a-m The witness put his signature as
Speci al Judicial Mgistrate in margin al ong
with the seal. According to PW5 Ranthandra,
the doctor was present by his side al

t hr oughout when he was recording the statement
of Rekha. After the statenent was recorded, the
Doctor again certifi'ed the fitness of the
patient and put his signhature, date and

time. The said dying declaration was exhi bited
as Ex. b56.

18. It ‘was strenuously urged by the
| earned counsel for the appellants before the
H gh Court as well as before us that after the
dyi ng decl aration was recorded, an endorsenent
was nmade by the Doctor and he put his signature
by putting tine as 11.55 p.m It was,
therefore, contended that either the dying

decl arati on was not recorded by PW5
Ranthandra, Special Judicial Magistrate between
11.30 to 11.52 a.m as asserted by himor the
Doctor was not there when the dying declaration
was recorded and his endorsenent was not taken
at 11.55 a.m, but it was subsequently placed
before himfor his signature at 11.55 p.m In
our opinion, however, the H gh Court was right
in relying upon substantive evidence of PW5
Ranthandra and in relying upon the dying

decl arati on observing that the typist in
putting the tinme at 11.55 p.m, had comitted
m stake, really it was 11.55 a. m

19. The Hi gh Court was also right in
rel yi ng upon anot her dying declaration recorded
by PW7 PSI Kale. During the course of

i nvestigation, the Investigating Oficer on May
18, 2001, between 12.30 to 13.00 hrs. recorded
the dying decl arati on of Rekha after taking

opi nion of the doctor that she was in a
position and in a fit condition to give
statenent. In both the dying declarations, i.e.
dyi ng decl aration recorded by PW5 Ranthandra,
Speci al Judicial Mgistrate and dying

decl aration recorded by PW7 PSI Kale, Rekha
clearly and unequi vocally attributed burn
injuries caused to her to the appellants
herein. Both the courts, relying on the dying
decl arations, convicted the appellants. So far
as oral dying declarations are concerned, as
observed by us, the H gh Court was right in
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di scardi ng them observing that PW1 and PW?2
were favouring the defence and deliberately did
not support the case of the prosecution in
Court.

20. The question thus is confined to
evidentiary val ue of dying decl arations of
Rekha. Section 32 of the Evidence Act, 1872
(hereinafter referred to as \021the Act) deal s
with statenment by persons who cannot be call ed
as wi tnesses either because they are dead, or
they cannot be found, or they have becone

i ncapabl e of giving evidence, or their

att endance cannot be procured wi thout an anount
of delay or expense. Those statenents
thensel ves are rel evant facts in certain cases.
Section 32 is an exception-to the general rule
reflected in Section 60 of the Act which enacts
that oral evidence in-all cases nust be direct,
viz., if it refers to a fact which could be
seen, it ‘must be the evidence of a w tness who
says he sawit; if it refers to a fact which
could be heard, it nust be the evidence of a

wi t ness who says he heard it; if it refers to a
fact which could be perceived by any other
sense or in any other nmanner, it nust be the
evi dence of a witness who says he perceived it
by that sense or in that manner

21. Sectiion 32 contai ns several clauses.
Clause (1) relates to cause of death and is
usual |y known as \021dying declaration\022. ~The said
cl ause reads thus;

When it relates to cause of

deat h.\027(1) When the statenent is

made by a person as to the cause

of his death, or as to any of the

ci rcunmst ances of the transaction

which resulted in his death, in

cases in which the cause of that

person\ 022s death cones into

qguesti on.

Such statenments are rel evant
whet her the person who made t hem
was or was not, at the tine when
they were made, under expectation
of death, and whatever nay be the
nature of the proceeding in which
the cause of his death comes into
guesti on.

Il lustration

(a) The question is, whether A was
nmur dered by B; or

A dies of injuries received in a
transaction in the course of which
she was ravi shed. The question is,
whet her she was ravished by B; or

The question is whether A was
killed by B under such
circunstances that a suit would
i e against B by A\ 022s w dow.
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Statenments made by A as to the
cause of his or her death
referring respectively to the
nmurder, the rape and the

acti onabl e wong under

consi deration are rel evant facts.

22. The principle underlying admssibility
of dying declaration is reflected in the well-

known | egal nmaxi m Nenmpo noriturus praesunitur

mentire; i.e. a man will not neet his Mker

with a liein his mouth. A dying man is face to

face with his Maker w thout any notive for

telling a lie.

23. \ 023Trut'h\ 024 said Mat hew Arnol d, \023sits upon
the lips of a dying man\ 024.
24. Shakespeare, great witer of the

si xteenth century, through one of his
characters expl ai ned the basi c phil osophy thus;
\ 023Have '| et hi-deous

death wi thin nmy view,

Retai ning but a quantity of life,

VWi ch bl eeds away,

Even as a form of wax,

Resol veth fromhis/figure

Agai nst the Fire?

VWhat is the world shoul d

Make me now decei ve,

Since | nmust |ose the use of all deceit?
Why should | then be false,

Since it is true

That | must die here,

Li ve hence by truths?\ 024

(King John, Act V, Sect. |V)

25. The Great poet al'so said at another
pl ace;
\ 023Wher e wor ds are scarce
They are seldom spent in vain
They br eat he t he truth,
That breathe their words in pain\024.
(Richard I1)
26. Clause (1) of Section 32 of the Act

has been enacted by the Legislature advisedly
as a matter of necessity as an exception to the
general rule that \02lhearsay evidence\022 is \021lno
evi dence\ 022 and the evidence which cannot be
tested by cross-exam nation of a witness is not
adm ssible in a Court of Law. But the purpose
of cross-exam nation is to test the veracity of
the statenment nmade by a witness. The

requi rement of administering oath and cross-
exam nati on of a maker of a statenent can be

di spensed with considering the situation in

whi ch such statenent is nade, nanely, at a tine
when the person naking the statenent is al npbst
dying. A man on the death-bed will not tel

lies. It has been said that when a person is
facing i nmi nent death, when even a shadow of
continuing in this world is practically over,
every notive of fal sehood is vani shed. The m nd
i s changed by nost powerful ethical and noral
consi derations to speak truth and truth only.

G eat solemity and sanctity, therefore, is
attached to the words of a dying nan. A person
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on the verge of permanent departure fromhis
earthly world is not likely to indulge into

fal sehood or to concoct a case agai nst an

i nnocent person, because he is answerable to
his Maker for his act. Mreover, if the dying-
declaration is excluded fromadnm ssibility of
evidence, it may result in mscarriage of
justice inasmuch as in a given case, the victim
may be the only eye-witness of a serious crine.
Excl usion of his statement will |eave the Court
with no evidence whatsoever and a cul prit nmay
go unpuni shed causing m scarri age of justice.
27. The question as to admissibility of
dyi ng decl aration cane up for consideration
before Indian as well as foreign courts.

28. Bef ore nore than two centuries, in
R V. Wodcock, (1789) 1 Leach 500 : 168 ER 352,
Eyre, C.V. proclained;

\ 023The general principle on which this
speci es of evidence is admtted is

that they are declarations nade in

extremty, when the party is at the

poi nt of death, and when every hope of

this world is gone, ‘when every notive

to fal sehood is silenced and the m nd

i nduced by the nost powerful

consi deration to speak the truth;

situation so solem and so awmful is

consi dered by the |l aw as creating an
obligation equal to that which'is

i nposed by a positive oath

administered in a Court of Justice\024.

29. Khushal Rao v. State of Bonbay, 1958

SCR 552 was probably the first leadi ng case

decided by this Court on adm ssibility of dying

declaration. In that case, the accused was

convicted by the Court relying on three dying

decl arati ons recorded by the attending Doctor,

Sub- I nspector of Police and First Cass

Magi strate. It was contended before this Court

on behal f of the accused relying on conflicting

vi ews expressed by various H gh Courts that no

convi ction can be recorded solely on the basis

of dying declaration. Reference was made to-an

earlier decision of this Court in Ram Nath

Madhoprasad v. State of Madhya Pradesh, AR

1953 SC 420, in which the follow ng

observations were made by this Court;

"It is settled lawthat it is not safe

to convict an accused person nerely on

the evi dence furnished by a dying

decl arati on wi thout further

corroboration because such a statenent

is not made on oath and is not subject

to cross-exam nation and because the

maker of it might be mentally and

physically in a state of confusion and

m ght well be drawi ng his inmagination

whi | e he was naking the decl arati on\ 024.
(enphasi s suppl i ed)

30. I n Khushal Rao, this Court stated;
\ 023W¢ have, therefore, to exanm ne the
| egal position whether it is settled
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| aw that a dying declaration by itself
can, in no circunstances, be the basis
of a conviction\024.

31. The Court then observed that in Ram
Nat h, considering factual situation and ot her
evi dence on record, this Court ruled that the
dyi ng decl aration was not true and could not be
solely relied upon to base the conviction
32. The Court then said;
\023It is, thus, clear that the
observati ons quoted above, of this
Court, are in the nature of obiter
dicta. But as it was insisted that
t hose observati ons were binding upon
the courts in India and upon us, we
have to exam ne themw th the care and
caution they rightly deserve\024.
(enphasi s suppl i ed)

33. Consi dering C ause (1) of Section 32
of the Act, this Court held that the provision
has been made by the Legislature advisedly as a
matter of sheer necessity by way of an
exception to the general rule that hearsay is
no evi dence and that ‘evi dence which has not
been tested by cross exam nation is not
admi ssi ble. But it observed that when a person
maki ng the statenment is in danger of |osing his
life, at such serious and sol etm nmonent, he
will not tell lies. Since he cannot be cross-
exam ned, necessity of adm nistering oath has
been di spensed with. The Legislature, in the

ci rcunst ances, has accorded a special sanctity
whi ch should, on first principles, be respected
unl ess there are clear circunstances brought

out in the evidence to show that the person
nmaki ng the statement was not in expectation of
death. It was further observed that the said

ci rcunst ance woul d not affect the admissibility
of the statenent but only its weight.

34. Consi dering the views expressed by
di fferent Hi gh Courts and al so | eadi ng
comentaries, the Court summarized the
principles thus:

(1) that it cannot be laid down as an

absolute rule of |aw that a dying

decl arati on cannot formthe sole

basis of conviction unless it is

corroborated

(2) that each case rmust be determ ned
on its own facts keeping in view

the circunmstances in which the

dyi ng decl arati on was nade;

(3) that it cannot be laid down as a
general proposition that a dying
declaration is a weaker kind of

evi dence than ot her piece of

evi dence;

(4) that a dying declaration stands on
the sane footing as anot her piece
of evidence and has to be judged
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in the light of surrounding
circunstances and with reference
to the principles governing the
wei ghi ng of evi dence;

(5) that a dying declaration which has
been recorded by a conpetent

nagi strate in the proper manner,
that is to say, in the form of
guestions and answers, and, as far
as practicable, in the words of
the maker of the declaration
stands on a nmuch hi gher footing
than a dyi ng declarati on which
depends upon oral testinony which
may suffer fromall the
infirmties of human mepory and
human character, and

(6) that inorder to test the
reliability ofa dying

decl aration, the Court has to keep
in viewthe circunmstances like the
opportunity of the dying nman for
observation, for exanple, whether
there was sufficient light if the
crime was conmitted at night;

whet her the capacity of the man to
renmenber the facts stated had not
been inmpaired at the tine he was
maki ng the statenent, by

ci rcunst ances beyond his control
that the statement has been

consi stent throughout if he had
several opportunities of making a
dyi ng decl aration apart fromthe
official record of it; and that
the statenent had been rmade at the
earliest opportunity and was not
the result of tutoring by

i nterested parties.

35. In Snt. Paniben v. State of Qujarat,
(1992) 2 SCC 474, this Court again considered
the law relating to dying declaration and as to
when such decl aration can form sol e basis of
conviction. Referring to earlier cases, the
Court held that a dying declaration is entitled
to great weight. Once the Court is satisfied
that the declaration is true and voluntary, it
coul d base conviction wi thout corroboration. It
cannot be |laid down as an absolute rule of |aw
that the dying declaration cannot formthe sole
basi s of conviction unless it is corroborated.
The rule requiring corroboration is nerely a
rul e of prudence and not a rule of |aw

36. The Court, referring to earlier case
[ aw, summed up principles governing dying

decl aration as under

(1) There is neither rule of |aw nor

of prudence that dying

decl arati on cannot be acted upon

wi t hout corroboration.

(ii) If the Court is satisfied that

the dying declaration is true
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and voluntary it can base

conviction on it, wthout

corroboration.

(iii) This Court has to scrutinise the
dyi ng decl aration carefully and

must ensure that the declaration

is not the result of tutoring,

pronpting or inagination. The

deceased had opportunity to

observe and identify the

assailants and was in a fit

state to nake the declaration

(iv) Were dying declaration is

suspi cious it should not be

acted upon without corroborative

evi dence.

(v) Where the deceased was

unconsci ous and coul d never nake

any dying declaration the

evidence with regard to it is to

be rejected.

(vi) A dying declaration which

suffers frominfirmty cannot

formthe basis of conviction

(vii) Merely becausea dying

decl arati on does not contain the

details as to the occurrence, it

is not to be rejected.

(viii) Equally, merely because it is a

brief statement, it is not to be

di scarded. On the contrary, the

shortness of the statenent

itself guarantees truth.

(ix) Normal ly the court in Oder to

sati sfy whet her deceased was in

a fit mental condition to make

the dying declaration | ook up to

the nedi cal opinion. But where

the eye witness has said that

the deceased was in a fit and

conscious state to make this

dyi ng decl aration, the nedica

opi ni on cannot prevail

(x) Were the prosecution version

differs fromthe version as

given in the dying declaration

the said declaration cannot be

act ed upon.

37. One of the principles fornul ated by
this Court in Khushal Rao was that where a
dyi ng declaration is recorded by a conpetent
Magi strate, it would stand on a \021nuch hi gher
footing\022. W are in respectful agreement with
the above view. In our judgment, this is also
based on ordi nary course of human conduct. A
conpetent Magistrate has no axe to grind

agai nst the person named in the dying

decl aration of the victimand in absence of

ci rcunmst ances showi ng anything to the contrary,
he shoul d not be disbelieved by the Court.

38. In Ravi Chander & Os. v. State of
Punj ab, (1998) 9 SCC 303 : JT 1998 (8) SC 211,
accused were prosecuted for offences punishable
under Sections 498A, 302, 304B read with
Section 34, IPC. Dying declaration of the
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bride was recorded. Veracity of the said

decl arati on was questi oned by the accused.

Pl acing reliance mainly on the dying

decl arati on recorded by the Executive

Magi strate, the trial Court convicted the
accused and the Hi gh Court confirned the
conviction. The aggrieved accused approached
this Court.

39. The Court noted that though the dying
decl arati on recorded by the Executive

Magi strate was sent to the Investigating
Oficer after a fortnight, the genui neness of
the dying declaration could not be doubted. It
was observed that in the first dying

decl aration said to have been recorded by the

I nvestigating Oficer, death was shown to be
accidental. But it was held that the second
dyi ng declaration before the Executive

Magi strate was reliable. It was further
observed that in absence of any circunstance or
material on record to establish that the
Executive Magi strate had any ani mus agai nst the
person or in any way interested in fabricating
the dying declaration, it ought to be accepted.
The conviction was accordingly uphel d.

40. Harjit Kaur v. State of ‘Punjab, (1999)
6 SCC 545 : JT 1999 (5) SC 317, was another
case of bride burning. There dying declaration
was recorded by Sub-Divisional Mgistrate, the
genui neness of which was chal l.enged inter alia
on the ground that there was an agitation by
the rel atives of the deceased and the

decl arati on was recorded by the Sub-Divisiona
Magi strate under pressure. The Court, however,
hel d that Sub-Divisional Mgistrate being

i ndependent wi tness hol di ng high position, had
no reason to do anything which was not proper

It was therefore, held that genuineness of
dyi ng decl aration could not be doubted and
convi ction recorded on that basis could not be
faul t ed.

41. In Koli Chunilal Savji & Anr.-v. State
of Gujarat, (1999) 9 SCC 562 : JT 1999 (7) SC
568, there was no specific endorsenent of
doctor as to nmental fitness of the deceased to
make the dying declaration. However, it had
cone in evidence that the deceased was
certified to be in a position to nake dying
decl arati on and accordingly, the dying

decl aration was recorded. This Court held that
requi renent as to doctor\022s endorsenment as to
mental fitness of the deceased was \02lonly a rule
of prudence\ 022 and the ultimte test was whet her
the dying declaration was truthful and
voluntary. The Magistrate who recorded the
dyi ng decl arati on was exam ned as a w tness and
he categorically deposed that at the hospital,
on being asked, the doctor told her that the
deceased was conscious and in a fit nenta
condition. It was held that it was sufficient
to cone to the conclusion that dying

decl arati on was proper and could be relied
upon.

42. In Uka Ramv. State of Rajasthan
(2001) 5 SCC 254 : JT 2001 (4) SC 472, it was
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indi cated that the Court mnust be satisfied
about the trustworthiness and voluntary nature
of the dying declaration and fitness of the

m nd of the deceased. |If despite know ng that
deceased was a nental patient, |Investing Agency
fails to take precaution to ensure that whether
the death was suicidal or homicidal, conviction
cannot be based solely on dying declaration of
t he deceased.

43. In P.V. Radhakrishna v. State of
Kar nat aka, (2003) 6 SCC 443 : JT 2003 (6) SC
84, this Court considered doctrine of dying
declaration indicated in |[egal maxi m\023neno
noriturus praesumtur nentire\024 (a man will not
meet his Maker with a lie in his nmouth), and

st at ed;

\ 023Though a dyi ng-decl aration is

entitled to great weight, it is
worthwhile to note that the

accused has no power of cross-

exam nation. ~Such a power-is

essential for eliciting the truth

as an obligation of oath could be.

This is the reason the Court al so

insists that the dying declaration

shoul d be of such a nature as to

inspire full confidence of the

Court in its correctness. The

Court has to be on guard that the

statement of deceased was not as-a

result of either tutoring, or

pronpting or a product of

i magi nati on. The Court nust be

further satisfied that the

deceased was in a fit state of

mnd after a clear opportunity to

observe and identify the

assailant. Once the Court is

satisfied that the declaration was

true and voluntary, undoubtedly,

it can base its conviction w thout

any further corroboration. It

cannot be |aid down as an absol ute

rule of law that the dying

decl arati on cannot formthe sole

basis of conviction unless it is

corroborated. The rule requiring

corroboration is nerely a rule of

prudence.

[see al so Babu Lal v. State of
M P., (2003) 12 SCC 490; Muthu
Kutty v. State, (2005) 9 SCC 113]

44, Appl ying the above principles to the
facts of the case, in our judgnent, both the
courts were wholly right and fully justified in
relying upon two dyi ng decl arations recorded by
(i) PW5 Ranthandra, Special Judicia
Magi strate on May 17, 2001 (Ex. 56) and (ii) PW
7 PSI Kale on May 18, 2001 (Ex. 62) and in
di scardi ng evidence of PW1 Laxnman, father of
vi cti m Rekha and PW2 Manohar, Panch. The Courts
were also right in observing that for sone
unknown reasons PW1 Laxman, father of victim
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Rekha was supporting the defence. But in the
Iight of other evidence on record \026 oral as
wel | as docunentary \026 PW1 Laxman coul d not be
said to be trustworthy and reliable wtness. At
the tinme of investigation, his case was that
the accused were responsible for causing death
of her daughter Rekha, but subsequently he took
totally opposite stand and supported the

def ence. The prosecution, however, was
successful in bringing before the Court PWS5
Ranthandra, Special Judicial Mgistrate and PW
7 PSI Kal e who recorded dying decl arations of
deceased Rekha. Both the wi tnesses were rightly
bel i eved by the courts below. W, therefore,
see no ground to interfere with the order of
convi ction and sentence recorded by the tria
Court and confirmed by the Hi gh Court. The
appeal ,  therefore, deserves to be dism ssed.

45, For the foregoing reasons, the appea
is dismssed. Oder of conviction and sentence
recorded against the appellants is upheld.




