http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 17
PETI TI ONER
DI SST. COUNCI L OF UNI TED BASEL M SSI ONCHURCH & ORS
Vs.
RESPONDENT:

SALVADCOR NI CHOLAS MATHI AS & ORS
DATE OF JUDGVENT20/01/1988

BENCH
DUTT, MM (J)
BENCH

DUTT, MM (J)
KANI A, M H.

Cl TATI ON
1988 SCR (2) 737 1988 SCC (2) 31
JT 1988 (1) 173 1988 SCALE (1)127

ACT:

Chal | engi ng resolution proposing nerger of United Base
M ssion Church (UBMC) of° South Kanara and Coorg wth the
Church of South India  (C. S.1.), as void, ‘illegal and ultra
vires the provisions of Religious Societies Act.1880.

HEADNOTE:
%

The respondents, nenbers of the United Basel M ssion
Church (U B.MC. ) of South Kanara and Coorg, instituted a
suit in the Court of Mnsif, Mangalore, praying for a
declaration that the resolution dated May 9, 1961, passed in
the extraordinary neeting of the District Church Council of
UBMC of South Kanara and Coorg, proposing the nmerger of UBMC
of South Kanara and Coorg with the Church of South' |ndia

(C.S.1.). was void, illegal and ultra vires the constitution
of the UBMC and also the provisions of -the Religious
Societies Act , 1880, and not bi ndi ng on the

respondents/plaintiffs or other menbers of the UBMC of South
Kanara and Coorg. The suit was contested by the appellants
def endants. The trial Court dism ssed the suit, holding that
(i) the suit was nuaintainable but the respondents were not
entitled to file the suit in a representative character,
representing the UBMC of South Kanara & Coorg, (ii) there
was no fundanental difference between the UBMC and CSI, and
(iii) the inpugned resolution was legal and wvalid. The
respondents filed appeal against the judgnment of the 'tria
court. which was dismissed by the Additional G vil Judge,
who, however, held that the respondents were entitled to
file the suit in a representative character. The respondents
preferred a second appeal to the Hi gh Court against the
judgrment and decree of the Additional Civil Judge. The High
Court (Single Judge) took a contrary view and allowed the
appeal, holding that there were fundanmental differences in
doctrine. faith, tradition, heritage and practices between
UBMC and CSI. and the resolution impugned was illegal and
void. Aggrieved by the decision of the Hgh Court, the
appel l ants nmoved this Court for relief by special |eave.

Al'l owi ng the appeal, the Court
738
N

HELD: It was well-established that the dispute as to
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the right of worship was one of a civil nature within the
neani ng of section 9 of the Code of Civil Procedure and a
suit was nmintainable for the vindication or determnation
of such a right. It nust be nmade clear that maintainability
of the suit would not permit a Court to consider the
soundness or propriety of any religious doctrine, faith or
rituals. The scope of enquiry in such a suit was linmted to
those aspects only that had a direct bearing on the question
of right of worship, and with a view to considering such a
guestion, the Court might exanmine the doctrines. faith.
rituals and practices for the purpose of ascertaining
whet her the same interfered with the right of worship of the
aggrieved parties. In view of section 9 of the Code of Cvi
Procedure, the enquiry should be confined to the disputes of
a civil nature. Any dispute, which was not of a civil nature
shoul d be excl uded from consideration. [745B, D F]

Both the churches were Protestant Churches. The
fundanental doctrines, faith and belief appeared to be the
sane. Both UBMC and CSI believed in Jesus Christ, the
I ncarnate Son of God the Redeaner  of the Wrld. Both al so
bel i eved that —man was saved from sin through grace in Jesus
Christ. Both believed in theHoly Spirit and in the Supremne
Power of Holy Spirit and that there should be free access of
man to God. [ 745G H;746A]

UB. MC was /'a Presbyterian Church and the respondents
did not believe in /the concept of Episcopacy or apostolic
successi on, associated with historic Epi scopacy. UBMC was
opposed to Episcopacy, but Episcopacy, adopted by the CS
was not that historic Episcopacy, but historic Episcopacy in

a constitutional form The CSI believed that in al
ordi nati ons and consecrations the true ordainer and
consecrater was God. From all this, the irresistible

conclusion was that there was neither apostolic succession
nor historical Episcopacy in CSlI as contended on behal f of
the respondents. [746B-C, E-F]

The respondents placed nuch reliance on the universa
priesthood. That was said to be prevalent in UBMC The
submission in this regard, however, did not find support
fromthe constitution of UBMC The wuniversal priesthood,
which was said to be prevalent in UBMC, did not pernit |ay
preachers and Evangelists to adnminister the sacranents.
[747C, G

In the CSlI, Presbyters had the authority to adnminister
the sacranents and in the UBMC, the Pastors, who were

ordai ned ninisters, were authorised to. admnister the
sacranents. There was, therefore, no
739

di stinction between a pastor in the UBMC and a Presbyter in
the CSI. As the functions and duties of Presbyters and
Pastors were the sane and as both of themwere ordained
m ni sters, no exception could be taken by the respondents if
the sacraments were administered by Pastors instead of the
Presbyters. No objection could also be taken to the Bishops
adm ni stering the sacranments, for they did not enmerge from
the apostolic succession which was the nmain characteristic
of historical episcopacy. If the respondents or any nenbers
of the UBMC had any bjection to the administering of
sacraments by the Bishops, the sacranents could be
adm ni stered by the Presbyters. The Malabar and Bonbay-
Karnataka Units of UBMC had already joined the CSI. The CS

had accepted already the formof worship followed in the
UBMC before the Union of the two units with the CSI, and
such acceptance was indicated in Rule 12 of Chapter |l of
the Constitution of the CSI, and in view of this it was
difficult to accept the contention of the respondents that
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in case of nmerger or inplenmentation of the inpugned
resol ution, the right of worship of the inpugned resolution

the right of worship of the nenbers of the UBMC woul d be
affected. [748A-F]

After a person was appointed a Bishop or a Presbyter in
the CSI or a Pastor in UBMC, he had to be ordai ned in al npst
the same manner. The Court did not think it was within the
purview of the enquiry in this litigation whether such
ordination in the CSI had a spiritual significance of a
transfer of grace or whether it was only a synmbol of
conferment of authority, so far as UBMC was concerned. The
node or manner of ordination or the underlying object of
such ordination had, in the Court’s opinion, nothing to do
with the right of worship of the respondents. [749B-C

Both UBMC and CSlI believed in Apostles Creed and N cene
Creed. If shorter Catechism . as stated by DDW t consisted
of the Creeds in the form of- questions and answers, the
Court did not think that nmerely because there was no nmention
about Shorter ~ Catechismin the Constitution of the CSI, it
could be " said that there was a difference in the faith and
doctrine of the two Churches, as hel'd by the Hgh rt [749F-

There was no cause for apprehension of the respondents
that in case of merger, the Apocrypha woul d be inposed upon
them which was repugnant to their religious faith, in the
l[iturgy of the CSI, the prayer from Apocrypha had been made
optional which showed that there was no -scope for the
i mposition of Apocrypha on the respondents ‘in the case of
Uni on of UBMC and CSI. [ 751A- B]

740

As regards the properties of the UBMC, ~even though
there was nerger, the properties or the inconme thereof would
be utilised only for the benefit of the nenbers of \the UBMC
of the South Kanara and Coorg. It was difficult to accept
the contention of the respondents that in the case of
nmerger, there would be diversion of the properties in the
hands of the UBMC Trust Association to the CSI in breach of
trust. [752B-C

There was little or no difference between the
doctrines, faith and religious views of UBMC and the CS|
The objection of the respondents to historical Episcopacy
had no solid foundation inasnmuch as historical Episcopacy
was not in existence in the true sense of the termin the
CSl, and it was none in a constitutional form In other
words, the Bishops were elected and Apostolic succession
whi ch was associated with historical Episcopacy, was totally
absent. The observations made in CGeneral Assenbly of Free
Church of Scotland v. Lord overtoun, [1904] AC 515, could
not in any event be applicable to the facts of this case,
which are different fromthe said Free Church Case. [ 753F- H

As regards the question whether the District Church
Council had the authority to pass the inpugned resolution
it was true that the District Church Council had only the
power of anendment of the Constitution and no power had been
conferred on it to pass a resolution relating to the union
of the UBMC of South Kanara and Coorg with the CSI, but the
Synod was the highest authority and the Synod of UBMC had
the power to sanction merger of any unit of UBMC in the CSI
and the Synod passed a resolution, permtting the District
Church Council of South Kanara and Coorg to join the Church
of South India-CSI. As the Synod was a representative body
of the wunits, it stood dissolved after passing the said
resolution, but wuntil such a resolution was passed, it
exi sted as the highest authoritative and adm nistrative body
of the UBMC. [757A-B, E-F]
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The chal |l enge to the wvalidity of the resolution
i mpugned on the ground of violation of the provisions of
section 6 of the Religious Societies Act, 1880, was
m sconcei ved and w thout any substance. The section dealt
with the dissolution of societies and adjustnent of their
affairs. There was no question of dissolution of UBMC of
South Kanara and Coorg and disposal of settlenent of its
property, clains and liabilities, etc., and as such the
provision of section 6 was not at all applicable to this
case. [758C- D

The Court disagreed with the H gh Court that the
i mpugned
741
resolution violated the provision of section 6 of the
Rel i gi ous Societies Act, and in view of the fact that the
Synod had unani nously accorded permnission for the nerger,
the High Court was notjustified in striking down the said
resol ution. On the ground that it was beyond the authority
of the! Di'strict Church Council to pass such a resolution
The i mpugned resol uti on was legal and valid. [758E-F]

Ugansi ngh-and M shrimal v.~ Kesrimal, [197]] 2 S.C R
836; Thiru-venkata Ramanuja Pedda Jiyyangarlu Valu v.
Pr at hi vat hi Bhayan Karam Venkatacharlu, A 1.R 1947 PC 53;
General Assenbly of Free Church of  Scotland v. Lord
overtoun, [1904] AC 515 and N.P. Barwell v. John Jackson
A l.R 1943 Al'l. 146.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil ~Appeal No. 84 of
1975

Fromthe Judgnent and order dated 19.4 1974 of the
Karnat aka H gh Court in RS A No. 741 of 1971

T.S. Krishnamurthy Ilyers, ATM Sanpath and Srinivasa
Anand for the Appellants

B.P. Halda, S.S. Javeli and Ranjit Kumar /for the
Respondent s.

The Judgnent of the Court was delivered by

DUTT? J. This appeal by special leave at the instance
of the defendants is directed against the judgnent and
decree of a | earned Single Judge of the Karnataka Hi gh Court
whereby the |earned Judge reversed the judgnent and decree
of the Additional Cvil Judge, Mangal ore, affirm ng those of
the Munsif, Mangalore, dismssing the suit filed by the
pl ai ntiff-respondents.

The respondents, who are the nmenbers of the United
Basel M ssion Church (for short 'UBMC ) of South Kanara and
Coorg, instituted a suit in the court of +the Minsif,
Mangal ore, praying for a declaration that the resolution
dated May 9, 1961 passed in the extraordi nary neeting of the
District Church Council of UBMC of South Kanara and Coorg
proposi ng the nerger of UBMC of South Kanara and Coorg with
the Church of South India was void, illegal and ultra vires
the Constitution of UBMC and also the provisions of the
Rel i gious Societies Act, 1880 and not binding on the
respondents or other nmenbers of UBMC of South Kanara and
Coorg. The respondents al so prayed for a permanent
i njunction restraining the defendants-appel -

742
lants frominplenmenting the said resolution

The Evangelical Mssionary Society in Basel (Base
M ssion), which is a religious Society, consisting of
m ssionaries of different denom nati onal churches of
Switzerland and Gernmany constituted UBMC in South Kanara,
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Coorg, Malabar and North Karnataka for the purpose of
spreading the Gospel. The UBMC has a witten constitution
(Ex. A-1). Under the Constitution, the UBMC is divided in
three Ecclesiastical Districts, nanely, the South Kanara and
Coor g, Bonbay-Karnataka and Mal abar. Each District had its
own representative body known as the District Church Counci
to supervise the work of the churches. The District Church
Board was the Executive body consisting of a few nmenbers of
the District Church Council. The highest authority of UBMC
is a body knowmn as Synod which is constituted with the
representatives of the District Church Councils, the Base
M ssion and certain ex officio nenbers.

In 1905, a nunber of Congregational Churches under the
London M ssion Society wunited with the Congregationa
Churches and the Presbyterian Churches in South India and
such union cane to be called the South Indian United Church
Subsequently, the South I'ndia United Church and the Anglican
Church in South'India came to, be united and this union
brought into -existence the Church of South India (for short
"CSI') in 1941.

After the creation of CSI, there had been a nove that
the churches in the three Districts of UBMC should join the
CSl. Indeed in 1943,  the Malabar District Church of UBMC
joined the CSI with the approval of the Synod. Further, it
appears that the Bonbay- Karnataka Unit of UBMC had al so
joined the CSl. The only Unit of UBMCthat remained is the
South Kanara and Coorg Unit. By the -inmpugned resolution
dated May 9, 1961, 'the ngjority of menbers of the District
Church Council of UBMC of the South Kanara and Coorg deci ded
to join the CSI. Being aggrieved by the said resolution and
to get rid of the sane, the respondents instituted the said
suit in a representative character under order |, Rule 8 of
the Code of CGvil Procedure as representing the nenbers of
UBMC of South Kanara and Coor g.

The case of the respondentsis inter alia that they are
Protestant Christians bel onging to the Ecclesiastica
Districts of South Kanara and Coorg of UBMC. Every menber of
UBMC has a right vested in himunder its Constitution to be
a menber of a District Church Board
743
and District Church Council and to administer the properties
vested in themand to nanage their affairs. These rights
guaranteed under the Constitution cannot be altered or
abridged except under Rule 14 of the Constitution providing
for amendnment. According to the respondents, the CSI is
fundanentally different in doctrine, faith, wor shi p,
tradition, heritage and practices from UBMC of South Kanara
and Coorg. An inportant distinguishing fundanental principle
is the principle of Episcopacy adopted by the CSI,  but
rejected by the UBMC, which cherishes as a great treasure
the principle that priesthood is given to all believers. It
is the case of the respondents that the Union of UBMC and
CSI would be col ourabl e one, since there can be no union of
two bodies holding fundamentally different doctrines —and
believing in different declarations of faith. It is
contended that the inpugned resolution is ultra vires Rule
14 of the Constitution of UBMC. The resolution is also bad,
since it is beyond the power of the District Church Counci
to dissolve the Constitution. It is alleged that the funds
and properties of UBMC are held in trust for the propagation
and advancenent of the faith and doctrine of UBMC and, as
such, they cannot be diverted to different purposes. It is
contended that the najority who disagree with the doctrine
and faith of UBMC cannot inpose on the minority fl ritual, a
mnistry, and a Constitution opposed to the doctrinal faith
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of UBMC. Upon the said pleadings, the suit was instituted
for the reliefs aforesaid.
The suit was contested by the appellants by filing a

witten statenent. It was contended that the suit was not
one of a civil nature within the neaning of section 9 of the
Code of Cvil Procedure and, accordingly, it was not

mai ntai nable. Further, the contention of the appellants was
that the respondents did not represent the nenbers of UBMC
and so the respondents were not entitled to sue the
appellants in a representative capacity as representing the
menbers of UBMC in South Kanara and Coorg. It was denied by
themthat there was any fundamental difference between UBMC
and CSI in doctrine, faith, worship, tradition, heritage and
practices. It was averred that the Constitution of the CSI
and the doctrinal faith, the mnistry and the form of
wor ship adopted by the CSI were in no way fundanmentally
different from those adopted and practised by the UBMC. The
Prot estant Churches were not committed to any doctrine
regardi ng hi storic Episcopacy. The constitutional Episcopacy
adopted by “the CSI was not contrary to the Presbhyterian
heritage and the mnisters of UBMC were also ordai ned. The
freedomof interpretation given with regard to the Creeds
was not opposed to the ~union. The contention of the
respondents that in-case of nerger, there would be diversion
of the

744

properties of the UBMC was enphatically disputed by the
appel lants. It was averred that as the inmpugned resolution
was passed by an overwhelnmng majority of the nenbers of
UBMC it was binding upon the respondents. They denied that
the resolution was ultra vires Rule 14 of the Constitution
of UBMC. The appellants, accordingly, prayed that the suit
shoul d be di sm ssed.

The respondents exanmined the  4th plaintiff as PW 1
and the appellants also examined on their behalf the
Moder at or (Head Bi shop) of CSI . as D-W 1. Both parties filed
and proved a nunber of docunents in support of their
respecti ve cases.

The | earned Munsif, after considering the evidences and
the sub missions made on behal f of the parties, came to the
findings that the suit was maintai nable but the respondents
were not entitled to file the suit in a Trepresentative
character as representing the UBMC of South Kanara and
Coorg. Further, the learned Minsif found that there was no
fundanental difference between UBMC and CSI in matters of
doctrine, faith, worship, tradition, heritage and practices.
The i mpugned resolution was held by the | earned Munsif to be
legal and valid. Upon the said findings, the learned Minsif
di smssed the suit. On appeal by the respondents, the
| earned Additional Civil Judge cane to the sane findings as
that of the learned Munsif except that it was held by him
that the respondents were entitled to file the suit in a
representative character. The appeal preferred by the
respondents was, consequently, dismssed by the |earned
Addi tional Civil Judge.

Bei ng aggrieved by the judgment and decree of the
| earned Additional CGivil Judge, the respondents preferred a
second appeal to the Hi gh Court. A learned Single Judge of
the H gh Court took a contrary view and held that there were

fundanental differences in doctrine, faith, wor shi p,
tradition, heritage and practices between UBMC and CSI. The
i mpugned resolution was held by the | earned Judge as illega

and void. The |earned Judge, accordingly, allowed the appea
of the respondents and set aside the judgnents and decrees
of the first appellate court and of the trial court and
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di sm ssed the suit. Hence this appeal
The first poi nt that has been ur ged by M.

Krishnamurthy lyer, |earned Counsel appearing on behalf of
the appellants, is that the dispute between the parties is
not one of a civil nature and, as such, the suit was not
mai ntai nable. It has been already noticed that all the

courts below including the Hi gh Court have concurrently cone
to the
745
finding that the suit was of a civil nature wthin the
meani ng of section 9 of the Code of Civil Procedure and,
accordingly, it was maintainable It is the case of the
respondents that if the inpugned resolution is inplenented
or, in other words, UBMC of South Kanara and Coorg is
allowed to nmerge in CSI, the right of worship of the nmenbers
of UBMC will be affected. It is now well established that
the dispute as toright of worship is one of a civil nature
within the neaning off section, 9 of the Code of Cvi
Procedure and - a suit is maintainable for the vindication or
determ nation of ~such a right. The question cane up for
consi deration before this Court in Ugansingh & M shrinal v.
Kesrimal, [1971 ] 2 SCR 836 where this Court observed as
foll ows:
"It is clear therefore that a right to worship is
acivil /right, interference wth which raises a
dispute of a civil nature though as noticed
earlier disputes which are in respect of rituals
or cerenonies al one cannot be adjudicated by G vi
Courts if « they are not essentially connected with
Cvil rights —of an-individual or a sect on behalf
of whoma suit is filed "

In the instant case also, there “is a question as to
whet her the right of worship of the respondents will be
affected in case of i mpl enentati on of the inpugned
resolution. It nust be made clear that maintainability of
the suit wll not permt a court to consider the soundness
or propriety of any religious doctrine, faith or rituals.
The scope of the enquiry in such a suit is limted to those
aspects only that have direct bearing on the -question of
right of worship and with a view to considering such
qguestion the court nmay exami ne the doctrines, faith, rituals
and practices for the purpose of ascertaining whether the
sanme interfere with the right of worship of the aggrieved
parties. In view of section 9 of the Code of Civi
Procedure, the enquiry of the court should be confined to
the disputes of a civil nature. Any dispute which is not of
a civil nature should be excluded from consi deration

It is the case of the respondents that there is a
f undanent al di fference in doctri ne, faith, wor shi p
tradition, heritage and practices between UBMC of /South
Kanara and Coorg and the CSI and in case of inplenentation
of the inpugned resolution leading to the nmerger ‘of UBMC
with CSI, the right of worship of the respondents woul d be
greatly affected. Both the Churches are Protestant Churches.
The fundanental doctrines, faith and belief appear to be the
sane. Both UBMC and CSI believe in Jesus Christ, the
I ncarnate Son of God and Redeenmer of the Wrld. Both al so
believe that man is saved from sin through Grace in Jesus
Christ, the Son of God. Both the Churches
746
believe in The Holy Spirit and in the Suprene power of the
Holy Spirit and that there should be free-access of nman to

One of the principal objections of the respondents to
the merger of UBMC with CSI is that CSI believes in
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Epi scopacy which is said to have been rejected by the UBMC.
The High Court had devoted several pages relating to the
origin, gromh and other aspects of Episcopacy. It is not
necessary for us to consider the origin or growh of
Epi scopacy and suffice it to say that Episcopacy neans
Church ruled by Bishops. UBMC is a Presbyterian Church and
according to the respondents they do not believe in the
concept of Episcopacy or apostolic succession which is

associated wth hi storic Epi scopacy. Rule 11 of the
Constitution of CSI (Ex. B-39) provides, inter alia, that
CSl accepts and will maintain the historic Episcopacy in a

constitutional form Rule 11 further provides that as
Epi scopacy has been accepted in the Church fromearly tines,
it my inthis sense fitly be called historic and that it is
needed for the shepherding and extension of the Church in
South India and any additional interpretations, though held
by i ndividual s, are not binding on the CSI

It is true UBMC is opposed to Episcopacy, but
Epi scopacy which has been adopted by the CSI, is not that
hi storic ' Epi scopacy, but hi storic Epi scopacy in a
constitutional-form In other words, the Bishop will be one
of the officials of the Church wunder its Constitution
perform ng certain duties and functions. The Bishops are
appointed by election and there are provisions for the
retirement of Bishops-at the age of 65 years, and also for

their renoval. It is significant to notice that CSI believes
that in all ordinations and consecrations the true ordai ner
and consecrator is God. Fromall “this, the irresistible

conclusion is that there is neither apostolic succession nor
hi stori cal Episcopacy  in CSI —as contended on behal f of the
respondents.

The grievance of the respondents is _that universa
priest hoodthat is recognised in UBMC is not there in the
CSl. In view of such universal priesthood, a layman can
admi ni ster sacraments in UBMC. It is not disputed that there
are two sacranents, nanely (1) Lord' s Supper and (2)
Baptism It is urged that in the CSI a layman cannot
adm ni ster these sacranments, and it is only the  ordained
m ni ster who can adm nister the sacranments. It i's contended
that the absence of wuniversal priesthood inthe CSI is due
to the fact that Episcopacy is still maintained there. The
| earned Judge of the Hi gh Court observes that Presbyters
under the CSI are ordained persons whereas Presbyters in
UBMC are all unordained elders. In the CSI, only the Bi shops
and the
747
Presbyters who are ordained m ni sters can adninister
sacranments of Lord s Supper. But in UBMC, the sacranents can
be adm nistered by a laynan. It is submtted on behalf of
the respondents that in case of union of UBMC with the CSI
the form of worship wll change and that the person doing
the service of Holy Comunion, that is Lord s Supper, wll
be changed and only ordained persons wll do the service.
This, it is submtted, wll affect the right of worship of
the respondents.

Much reliance has been placed on behalf of the
respondents on the universal priesthood that is said to be
prevalent in UBMC. The submission in this regard, however,
does not find support fromthe Constitution of UBMC. Under
the heading "The Local Church", paragraph 4 of the
Constitution of UBMC (Ex. A-1) provides as foll ows:

"Church workers are those either paid or honorary
ordained or lay, who are appointed by the church
for a definite piece of work under the supervision
of the church. It is the duty of the Pastors
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appointed to shepherd the churches to teach the
Wrd of God, to adnminister the sacraments and to
propagate the Gospel anbng those who have not yet
cone to the saving know edge of Christ Evangelists
and lay preachers appointed to the charge of
churches shall have no authority to adm nister the
sacraments. In places where it is inpossible for
the pastor to adnminister the sacranents regularly,
the District Church Board may give evangelists in
pastoral charge authority to fulfil this duty.”

It is apparent from paragraph 4 that Evangelists and
lay preachers have no authority to adm ni ster the
sacranments. It is only 'in exceptional cases where it is
i npossible for the Pastor to administer the sacranents
regularly, the District Church Board may give Evangelists in
pastoral charge authority to  fulfil this duty. Thus, the
uni versal priesthood which is said to be prevalent in UBMC,
does not permt-|ay preachers and Evangelists to adm nister
t he sacranents.

It i's “true-that in the CSI the Presbyters are ordai ned
persons, but in UBMC they are wunordained, as has been
noti ced by the |earned Judge. But nothing turns out on that
distinction. In UBMCthe Pastor is an ordained m nister and
paragraph 4 (Ex. A-1), extracted above, provides that it is
the duty of the Pastors to shepherd the churches to teach
the wrd of God, to admnister the  sacraments and to
propagat e
748
the CGospel anong those who have not yet conme to the saving
know edge of Christ. Wiile a Presbyter inthe CSI is an
ordained mnister, in UBMC the ordained minister is a
Pastor. In the CSI Presbyters have the authority to
admini ster the sacraments and in UBMC the Pastors, who are
ordained ministers, are authorised to administer the
sacraments. There is, therefore, no distinction between a
Pastor in UBMC and a Presbyter in the CSI. As the functions
and duties of Presbyters and Pastors are the sane and as
both of themare ordained mnisters, no exception can be
taken by the respondents if the sacraments are adnini'stered
by Pastors instead of by the Presbyters. No objection can
al so be taken to the Bishops adninistering the sacranents,
for they do not emerge fromthe apostolic successsion which
is the main characteristic of historical episcopacy. |If the
respondents or any of the nenbers of UBMC have or has any
objection to the adm nistering of sacranments by the Bishops,
the sacraments can be administered by the Presbyters. It my
be recalled that units of UBMC, nanely, Ml abar and Bonbay-
Karnat aka units have already joined the CSI. The CSI has
accepted the formof worship which used to be followed in
UBMC before the union of the two units with CSlI and such
acceptance has been indicated in Rule 12 of Chapter 11 of
the Constitution of CSI (Ex. B-39). Rule 12 specifically
provides that no forns of worship, which before the union
have been in use in any of the united churches, have been
forbidden in the CSI, nor shall any wonted forns be changed
or new fornms be introduced into the worship of any
congregation without the agreenent of the Pastor and the
congregation arrived at in accordance with the conditions
laid down in Chapter X of the Constitution. Thus, the CS
has already accepted the formof worship which the menbers
of UBMC used to follow before the union of UBMC with the
CSl. In viewof this specific provision in Ex. B-39, it is
difficult to accept the contention of the respondents that
in case of merger or the inplenentation of the inmpugned
resol ution, the right of worship of the menbers of UBMC will




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 17

be affected.

The | earned Judge of the High Court has referred to the
manner of consecration and ordination in the CSI. d ause
(iv) of Rule 11, Chapter Il of Ex. B-39, inter alia,
provides that every ordination of Presbyters shall be
performed by the laying on of hands by the Bishops and
Presbyters, and all consecrations of Bishops shall be
performed by the laying on of hands at l|east of three
Bi shops. Clause (iv) further provides that the CSI believes
that "in all ordinations and consecrations the ordai ner and
Consecrator is God who in response to the prayers of H s
Church, and through the words and acts of its
representatives, conm ssiions and enpowers for the office and
work to
749
which they are called the persons whomit has selected". It
may be mentioned here that in UBMC the nmethod of
consecration and  ordinar Action is also the same as in the
CSl. After an-el aborate discussion, the | earned Judge of the
Hi gh Court ~has cone to the conclusion that the |aying of
hands on the person to be ordained in the case of Episcopa
Church, neaning thereby the Csl, has a spiritua
significance of a transfer of Grace, whereas it has no such
spiritual significance in UBMC but. is a synbol of
conferment of authority only. After a person is appointed a
Bi shop or a Presbyter in the CSI or a Pastor in UBMC, he has
to be ordained in alnmost the same manner as indi cated above.
W do not think it'is within the purview of the enquiry in
this litigation whether such ordination in the CSI has a
spiritual significance of a transfer of G ace or whether it
is only a synbol of confernent of authority, so far as UBMC
is concerned. The node or manner of  ordination or the
underlying of such ordination has, in our opinion, nothing
to do with the right of worship of the respondents.

UBMC believes in Apostle’'s” Creed and Nicene Creed.
Creeds are biographical sketches of Lord Jesus and they are
the main items of all Church Servi ces. Under its
Constitution (Ex. B-39), the CSI al so accepts the Apostle’s
Creed and the Nicene Creed. The conplaint of the respondents
is that while the Shorter Catechismof Luther is placed on
the same footing as the Apostle’s Creed and the Nicene Creed
in UBMC, there is no reference to this in Constitution (Ex.
B-39) of the CSI. The Shorter Catechismof Luther-is the
instruction in the formof a series of questions and answers
to be learnt by every person before he is baptised.
According to W1, the Shorter Catechismof Luther is a
statement of faith in the form of questions and answers
based upon Scriptures and Creeds intended to be used in
instructing those who are to be baptised. That statenent of
D.W 1 has not been challenged in cross-exanmination on
behal f of the respondents. Both UBMC and the CSI believe in
Apostle’s Creed and Nicene Creed. If Shorter Catechism as
stated by D.W 1, consists of the Creeds in the form of
guestions and answers, we do not think that nerely because
there is no nmention about Shorter Catechismthe Constitution
of the CSI (Ex. B-39), it can be said that there is a
difference in the faith and doctrine of the two Churches as
held by the |earned Judge. Mreover, this has nothing to do
with the right of wor ship of the respondents and,
accordingly, we do not think we are called upon to consider
the effect of non-mention of Shorter Catechismin Ex. B-39.

It is, however, urged on behalf of the respondents that
the right of worship of the respondents will be greatly
affected in case of union
750
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of the two Churches, as the CSI uses in prayers Apocrypha,
the neaning of which will be indicated presently. The Bible
consists of 66 "Cannonical Books"39 books of the old
Testanment and 27 books of the New Testanent. Later on 14
addi ti onal books were added to the old Testanent. These 14
addi ti onal books are together named ’Apocrypha . The Bible
that CSI uses contains not only "Canonical Books", but also
those 14 books known as 'Apocrypha’ . It is apprehended by
the respondents that in case of nmerger, there is a
possibility of their being subjected to accept Apocrypha in
their prayers stated to be prevalent inthe CSI. It is
submitted by the | earned Counsel for the respondents that as
Apocrypha has been eschewed conpletely and not at all used
in Church Service by UBMC, it would affect the right of
wor ship of the respondents by reason of mnerger, as Apocrypha
woul d be inposed on them

In support of the ~contention, nuch reliance has been
pl aced by the learned Counsel for the respondents on a
deci sion of the Privy Council in Thiruvenkata Ramanuj a Pedda
JiyyangarluValu v. Prathivathi Bhayankaram Venkat acharl u
AR 1947 PC 53. In that case there was a dispute between two
sections of the Vaishnavites, one known as Vadagal ais and
the other as Tengal ais. The question that came up for
consideration by the Privy Council was whether in the
Vai shnavite tenples, situate in Trinulai and in Tripatti,
wor ship woul d be conducted excl usively in Tengal ai order or
the Vadagalai ritual would formpart of the worship in these
temples. The Privy Council came to the conclusion that
Vadagal ai community  was not entitled to interfere wth
Tengalai ritual in the worship in those tenples by insisting
on reciting their own “Manthranm' sinultaneously with the
Tengal ai "Manthrani. The suit instituted by the High-Priest
of the Tengalai comunity was decreed and the Vedagal a
comunity was restrained frominterfering with the Tengal a
ritual in worship in those tenmples conducted by the
appel lant or his deputy by insisting on reciting their own
"Mant hramt' sinmul taneously with the Tengal ai "Mant hr anf

The above decision of the Privy Council only |lays down
that if the right of worship is interfered with, the persons
responsi bl e for such interference can be restrained by an
order of injunction. Even if Apocrypha is followed in the
CSl that would not interfere with the right of worship of
the respondents. W have already referred to Rule 12,
Chapter Il of the Constitution of the CSI (Ex. B-39), inter
alia, providing that no fornms of worship, which before the
uni on have been in use in any of the united churches, shal
be forbidden in the CSI nor
751
shall any wonted forms be changed or new forns introduced
into the worship of any congregation. There is, therefore,
no cause for apprehension of the respondents that in case of
nmerger, the Apocrypha will be inposed upon them which is
repugnant to their religious faith. Mreover, in the liturgy
of the CSI, the prayer from Apocrypha has been made optiona
whi ch shows that there is no scope for the inposition of
Apocrypha on the respondents in case of union of UBMC and
Csl.

It is vehenmently urged on behalf of the respondents
that in case of nerger, the property held in trust by the
United Basel Mssion Church in India Trust Association

hereinafter referred to as 'UBMC Trust Association", for
UBMC of South Kanara and Coorg will be diverted to the CSI
and such diversion will be in conplete breach of trust and

the court should not allow such breach of trust taking place
by the nmerger of UBMC of South Kanara and Coorg in the CSI
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It is the case of the respondents in the plaint that
the properties of UBMC have been vested by the Evenglica
M ssionary Societies in Basel (Basel Mssion) in the UBMC
Trust Association by a declaration of trust. It appears that
by a deed dated September 18, 1934 (Ex. A-146), the
Evenglical Mssionary Society in Basel (Basel M ssion)
declared itself as the trustee seized of or entitled to the
| ands and prenises nentioned in the schedule to the said
deed, holding the sane in trust, inter alia, for the benefit
of the nmenbers of the Church founded by the Society in the
districts of South Kanara, Bonbay, Karnataka and Mal abar
known as UBMC in India. Further, it appears that the said
Soci ety appointed the UBMC Trust Association, a Conpany
i ncorporated under the Indian Conpanies Act, 1913, the
managers of the trust properties, which belong to the
Society and not to the UBMC  Trust Association. |Indeed, it
has been noticed that in the plaint the respondents also
admt that the properties belong to the Society and the
Society holds the sane as the trustee for the benefit of
UBMC in ‘India. I'n case of ~nmerger, there cannot be any
di version-of the properties held in trust by the Society and
managed by the UBMC Trust Association. The properties wll
remain the properties of the Society which holds themonly
for the purposes as nentioned in the said deed (Ex. A-146).
In other words, even though there is nerger, the properties
or the incone thereof will be utilised only for the benifit
of the nemhers of the UBMC of South Kanara and Coorg.

Al t hough the 'UBMC Trust Association and  the Society
have been nade parties in the suit as defendants Nos. 9 & 10
respectively,
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no relief has been clainmed against either of themand there
is no prayer for restraining them from diverting the
property upon nmerger. It may be inferred fromthe absence of
such a prayer that it was ‘known to the respondents ' that
there would be no diversion of the properties upon such
nerger. It has been rightly observed by the | earned Minsif
that as the respondents have not  prayed for any relief
against the Society and the UBMC Trust Association, they
cannot urge that UBMC of South Kanara and Coorg will |ose
their rights in the properties held by the UBMC Trust
Association, if a merger is permitted with the CSI. There is
no material to show that the UBMC Trust Association has
agreed to transfer the properties to the CSI in case  of
nmerger. There is no allegation in that regard in-the plaint.
In the circunmstances, it is difficult to accept the
contention of the respondents that in case of merger there
wi Il be diversion of the properties in the hands of the UBMC
Trust Association to the CSI in breach of trust.

Much reliance has been placed on behalf ~of the
respondents in the decision of the House of Lords in CGenera
Assenbly of Free Church of Scotland v. Lord overtoun, [1904]
AC 515 which, in our opinion, has no application to the
facts and circunstances of the instant case, in view of our
finding that there wll be no diversion of the trust
properties in the hands of the UBMC Trust Association to the
CSl. What happened in Free Church case was that nmajority of
the members of Free Church of Scotland united and used the
funds, of which they clainmed to be the beneficial owners,
for the wuse of the new united body. It was contended on
behal f of the mnority, who chose to be out of such union
that the user of such funds constituted breach of trust. The
enquiry in that decision was consequently directed to the
guesti on whether there was a breach of trust or not and it
was held by majority of the Law Lords that there was such a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 17

breach of trust. As there is no question of such breach of
trust in the instant case, the Free Church case has no
manner of application, even though the H gh Court had nade
el aborate discussions over the case and cane to the finding
that certain observations made by Lord Hal sbury, L.C. were
applicable. It appears that in considering the question as
to whether there was a breach of the trust or not, Lord
Hal sbury made the foll ow ng incidental observations:

"My Lords, | am bound to say that after the nost
careful exam nation of the various docunents
submtted to us, | cannot trace the | east evidence

of either of them having abandoned their origina
views. It is not the case of two associated bodi es
of Christians in conplete harnony as to
753

their doctrine agreeing to share their funds, but
two bodies each agreeing to keep their separate
religious views where they differ-agreeing to make
their formularies so elastic as to adnmt those who
accept ~them according as their respective
consci ences w |l permt.

Assumi ng, as | -do, that there are differences
of belief between them these differences are not
got rid of by their agreeing to say nothing about
them nor are these essentially diverse views
avoi ded by 'sel ecting so elastic a fornmulary as can
be accepted by peopl e who differ and say that they
claimtheir liberty to retain their differences
whil e purporting to join-in one Christian Church

It beconmes but-a colourableunion, and no
trust fund devoted to one form of faith can be
shared by another comuni on ~sinply because they
say in effect there are some parts of this or that
confession which we will ‘agree not to discuss, and

we will make our formul aries such that either of
us can accept it.

Such an agreerment ‘would not, in ny \Vview,
constitute a Church at all, or it would be, to use

Sir William Smith's phrase, a Church without a
religion. Its formularies would be designed not to
be a confession of faith, but a conceal ment of
such part of the faith as constituted an
i npedi rent to the union "

The observations extracted above have been strongly
relied upon by the |I|earned Counsel for +the respondents.
According to the observations, no objection can be taken, if
there be conplete harnony as to their doctrine. As discussed
above, there is little or no difference between the
doctrines, faith and religious views of UBMC and the CSI.
The objection of the respondents to historical Episcopacy
has no solid foundation inasnuch as historical Episcopacy is
not in existence in the true sense of the termin the CS|
and it is now in a constitutional form In other words, as
earlier pointed out, the Bishops are elected and apostolic
succession which is associated wth historical Episcopacy,
is totally absent. Mreover, the observations in the Free
Church case have been made in connection with the question
whet her there was breach of trust or not. Therefore, the
sai d observations cannot, in any event, be applicable to the
facts of the present case which are different fromthose in
the Free Church case. W, accordingly, reject
754
the contention of the respondents that following the
observations made by Lord Hal sbury, the inmpugned resol ution
shoul d be struck down and the appellants should be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 17

restrained fromeffecting any nerger.

Now the question that renmains to be considered is
whet her the District Church Council had the authority to
pass the impugned resolution for the union of UBMC of South
Kanara and Coorg with the CSI. The inpugned resol ution dated
9-5-1961 (Ex. A-39) runs as follows: .

"61.04. Afterwards Rev. S.R Furtado noved the
foll owi ng resol ution:

Resol ved that the suggestion, appearing in
M nute 60.16 of the District Church Council held
on 12-5-60 that our South Kanara and Coorg
District Church should join the Church of South
India, is adopted, confirned and finally passed.

Therefore, this District Church Council
besi des resolving ‘to accept the constitution of
the Church of South India, authorises the District
Church Board to proceed to correspond in
connection with this matter wth the authorities
of the Church of South India after obtaining
perm ssion of the Synod of the United Base
M ssion Church."

under the Constitution off UBMC (Ex. A-1), Item9 is the

District Church Council. Paragraph 1 of Item 9 provides as
fol | ows:
1. The governance of the United Basel M ssion
Church in /Andia shall in each District be vested
in a body called the District Church Council which
shall be 'the final authority in all natters

relating to. the church except those of faith and
order and the disciplining of pastors, evangeli st
and
Thus, the District Church Council ~is the fina
authority in all matters relating to the Church except those
of faith and order and the disciplining of Pastors,
Evangel i st and Elders. Rule 14 of the Constitution confers
power on the District Church Council relating to the
amendnment of the Constitution. Rule 14 provides as follows:
755
Whenever an amendnment to the constitution is
found necessary any nenber —of the Church Counci
may propose the same in the neeting of the Counci
and if it is duly seconded it shall be included in
the mnutes of the Council. Wen the Council neets
again the proposed anendnent shall once nore be
noved and seconded and if three-fourth of the
menbers present vote in favour of the amendnent,
it shall be passed and the fact be communi cated
i mediately to the Synod. ™
It is, however, submtted on behalf of the respondents
that Rule 14 only relates to the anmendnent of the
Constitution, but in case of nmerger there will be a tota
abrogation of the Constitution of UBMC. The Constitution has
not conferred any power on the District Church Council to
abrogate the Constitution. It is contended that anmendnent of
the Constitution and abrogation of the same are conpletely
different and, as no such power of abrogation of the
Constitution has been conferred on the District Church
Council, it had no authority whatsoever to pass the inpugned
resol uti on which would mean the conplete abrogation of the
Constitution of UBMC
In support of their contention, the | earned Counsel for
the respondents has pressed into service the decision of the
Speci al Bench of the Allahabad H gh Court in N.F. Barwell v.
John | ackson, AIR 1948 All. 146 SB. In that case, the
menbers of unregi stered Menbers’ Club owning certain
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properties passed a resolution by a majority vote that the
Club should be dissolved. 1t was held by the Special Bench
that in the absence of any provision in the Rules of the
Club laying down the circunstances and the manner in which
the dissolution of the Club could take place, the
di ssolution of the Club would not be brought about by a
majority vote. The Cub could be dissolved only if all the
nmenbers unani nously agreed to such dissolution. W are
afraid, this decision has no nmanner of application to the
facts of the instant case. Here we are not concerned with
the question of dissolution of UBMC of South Kanara and
Coorg, but with the guestion of nmerger. Dissolution
contenpl ates |liquidation of the Club and distribution of al
assets anong the nmenbers, but in the case of nerger, there
is no question of [|iquidation or distribution of assets.
Mor eover, we have  al r eady di scussed above that the
properties held in trust for UBMC wll not be diverted to
the use of the CSI, but will continue to be held in trust by
the UBMC Trust Association for the benefit of the
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menbers of the UBMC of South Kanara and Coorg, even if a
nmer ger takes place.

It is the contention of the appellants that the
District Church Council ~had the authority to pass the
i mpugned resolution. It is submtted that in any event the
Synod of UBMC having permitted the. District Church Counci
of South Kanara and Coorg to join the CSl, the validity of
the resolution is beyond any challenge. OQur attention has
been drawn on behalf of the appellants to Rule 13(2) of the
Constitution of UBMC. (Ex. ~A-1) which deals wth the
functions of the Synod. Rule 13(2) reads as fol lows:

"R 13(2). Its functions shall be:

(a) to hear the reports of church and mssion
wor k of each District:

(b) to suggest such measures of uniformty as may
be necessary for the mssion and church work
in the three districts;

(c) to give suggestions on problens pertaining to
(1) the spiritual  life and work of the
di fferent churches (2) the common evangelists
activities of church and mnmission (3) the
church union and (4) the admnistration of
Church property, funds, etc;

(d) to decide finally all questions of faith and
order in the United Basel M ssion Church of
India, provided that all that all such
decisions are arrived at by a mgjority of
three fourths its total strength.”

One of the functions of the Synod, as contained in
clause (c)(3), is to give suggestions on problens pertaining
to the Church Union. Another function is that contained in
clause (d), wupon which nuch reliance has been placed on
behal f of the appellants. Cause (c)(3) and cl ause (d) read
together confer authority on the Synod to grant pernission
for union keeping in view the question of faith and order
It is the case of the appellants that Synod has accorded its
perm ssion for the nerger of UBMC of South Kanara and Coorg
inthe CSI. It is also their case that the resolution has
al ready been inplemented. The |earned Judge of the High
Court has taken nuch pains in comng to the conclusion that
there has been no such inplenentation as all eged by the
757
appel l ants. The question before us is not whether there has
been any inplenentation of the resolution or not, but the
guestion is whether the District Church Council had the
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authority to pass such a resolution. It is true that the
District Church Council has only the power of anendnent of
the Constitution. No power has been conferred on it to pass
a resolution relating to the union of UBMC of South Kanara
and Coorg with the CSI. But the Synod is the highest
authority and there can be no doubt that the Synod has the
power to sanction nerger of any unit of UBMCin the CSI. On
24-6-1968, the Synod of UBMC passed t he fol l owi ng
resol ution:
"Resol ved wunaninously that this Synod of the
United Basel M ssion Church permt the District
Church Council = of South Kanara and Coorg to join
the Church of South India and that with effect
fromthe date of affiliation this Synod cease to
exist"

The | earned Judge of the H gh Court has also noticed in
paragraph 19 of hi's judgnent that such a resolution of the
Synod accordi ng perm ssion for the union was passed on 24-6-
1968. The resolution was passed unaninously by all the
nenbers present ~on that date. It is, however, faintly
suggested by the |learned Counsel for the respondents that
Synod was not in existence after the nerger of Bonbay,
Karnat aka and Malabar wunits of UBMC in the CSI. The
suggestion is not correct, for the Synod that existed after
the nerger of the/ said two wunits in the CSI unaninously
passed the resolution. As the Synod was a representative
body of the units, it stood dissolved after passing the
resol uti on sanctioning the merger of the only remaining unit
of South Kanara and Coorg in the CSI. But, until such a
resol ution was passed, it did exist _.as the highest
authoritative and adm nistrative body of UBMC.

Anot her ground chal l enging the validity  of t he
resolution that has been urged on behal f of the respondents
is that it violates the provision of ~“section 6 'of the
Rel i gi ous Societies Act, 1880. Section 6 provides as
fol | ows:

"S. 6. Provision for dissolution of societies and
adjustrment of their affairs.-Any nunber not |ess
than three-fifths of the nenbers of any such body
as aforesaid my at a neeting convened for the

pur pose determ ne that such body -shall be
di ssol ved; and thereupon it shall be dissolved
forthwith, or at the tine when agreed upon; and
all neces-
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sary steps shall be taken for the disposal and
settlenent of the property of such “body, its
clains and liabilities, according to the rules of

such body applicable thereto, if any, and, if not,

then as such body at such neeting nay determ ne
Provided that, in the event of any dispute
arising ampbng the nmenbers of such body, the
adjustrment of its affairs shall be referred to the
principal Court of original civil jurisdiction of
the district in which the chief building o. such
body is situate; and the Court shall make such

order in the matter as it deens fit."

This challenge is nisconceived. Section 6 deals with
di ssol ution of Societies and adjustnent of their affairs. It
has been al ready observed by us that there is no question of
di ssolution of UBMC of South Kanara and Coorg and the
di sposal and settlenent of its property and clains and
liabilities etc., consequent upon such dissolution as
provided in section 6 and, as such, the provision of section
6 is not at all applicable to the facts and circunstances of
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the instant case. The contention made on behalf of the
respondents is without any substance

W are unable to agree with the finding of the |earned
Judge of the Hgh Court that the inpugned resolution
violates the provision of section 6 of the Religious
Societies Act and in view of the fact that the Synod had
unani nously accorded permission for the merger, the High
Court was not justified in striking down the inpugned
resol ution of the ground that it was beyond the authority of
the District Church Council to pass such a resolution. In
our opinion, the inmpugned resolution is legal and valid.

In the result, the appeal is allowed. The judgnment and
decree of the |earned Judge of the H gh Court are set aside
and the judgnment and decree of the first appellate court
affirmi ng those of the trial court are restored.

In the facts and circunstances of the case, we direct
the parties to (J hear their own costs in this Court.

S. L. Appeal al | owed.
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