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The following Order of the Court was delivered

These appeal s, by special |eave have put in issue the judgnent of the

Di vi sion Bench of the Hi gh Court of Madras, dated 28th January, 1988
setting aside the judgnent of a |earned Single Judge dated 7th Septenber,
1987 in a batch of ‘Wit Petitions.

The short question which requires our-consideration is : Wether in the
facts and circunmstances of this case the appellant is entitled to the
benefit of the Exenption Notification No. 62/83, dated 13.83 issued by the
Governnment of India in exerci se of the powers under Section 25(1) of the
Custons Act, 19627 The question arises in the follow ng circunstances :

The appel |l ant inported certain itens of nmachinery pursuant to a specific
contract registered with the Custons Authorities for inport of machinery
falling under Item 84.66 of the Custons Tariff Act, 1975. The appellant has
admttedly enjoyed the concession pursuant to that registered contract in
the matter of paynent of basic customduty as well as additional duty. The
appel | ant after having enjoyed that benefit also clainmed benefit of tota
exenption from payment of Auxiliary Duty under Notification 62/83, Customns,
dated 13.1983. According to the appellant, since Notifica-tion 62/83 was
issued to grant total exenption fromAuxiliary Duty on 19 itenms in view of
GATT agreenent, the appellant was also entitled to its benefit since the
machi nery inported by himfell under one of the 19 itens. According to the
Revenue, however, the appellant was not entitled to claimbenefit of
Exenption Notification 62/83, dated 1.3.1983 having i nported the nmachinery
pursuant to the specific contract registered under headi ng 84,66 and that
the appellant had to bear the auxiliary duty to the extent given in
Notification 61/83, Custons, dated 1.3.i983 vide which the auxiliary duty
on Item 84. 66, besides sone other itens, had been reduced to 20% the

| earned Single Judge, hearing the Wit Petition took note of both the above
noti ced Notifications and cane to the conclusion that the appellant was
entitled to receive benefit of Exenption Notification 62/83 and not of
Notification 61/83. The Division Bench, however, accepted the appeal filed
by the Revenue and reversed the judgnent of the |earned Single Judge.
Hence, these appeals.

We have heard | earned counsel for the parties. Tariff Item 84.31 reads as
follows :

Headi ng Sub- Headi ng St andard Centra
No. No. and descri- Rate of Excise
ption of Article Dut y Tariff Item

(1) (2) (3) (4)
84.31 Machi nery for making 40%
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or finishing celluosic pulp, paper or paperboard.

|tem 84. 66 reads thus.:

Headi ng Sub- Headi ng St andard Centra

No. No. and descri - Rat e of Exci se
ption of Article Dut y Tariff Item

84.66 (1) Al items of: 40%

(a) Machi nery includi ng prine-novers.

(b) I nstrunments, apparatus and appliances.

(c) Control gear andtransm ssi on equi pnent.

(d) Auxi liary equi prrent as well as all conponents (whether finished or
not) or raw materials for the manufacture of the aforesaid itens and their
conponents, required for the initial setting up of a unit, or the

subst anti'al “expansi on of an existing unit, of a specified

(1) i ndustrial plant,

(2) irrigation project,

(3) power project,

(4) m ni ng proj ect,

(5) project for the exploration for oil or other mnerals, and

(6) such other projects as Central CGovernnent may, having regard to the

econom ¢ devel opnent of the country, notify in the Oficial Gazette in this
behal f

"Provided these are inported (whether in one or in nbre than one

consi gnnent) agai nst one or nore specific contracts which have been

regi stered with the appropriate Custom House in the nanner prescribed by
Regul ati ons which the Central Board of Excise and Custons may make under
Section 157 of the Customs Act, 1962 and such contract or contracts has or
have been so registered before any order is nade by the proper Oficer of
Custons permtting the clearance for hone consunption or deposit in a

war ehouse of itens, conponents or raw materials.’

Notification 61/83, gave benefit of reduction inthe rates of Auxiliary
Duty @20% on certain specified goods. Itens 11 and 12 of that
Notification read thus :

"11. Goods falling under Headi ng No. 84.31 but excluding paper naking
machi nery and conponent pans thereof.

12. Goods falling under Heading No. 84.66."

The rel evant portion of Notification No. 62/83, Custons, dated 1.3.1983
providing total exenption fromAuxiliary Duly on 19 Itemprovides in
ltem 15 :

"75. 84.31 Paper nuking machi nery and conponent parts thereof."

A perusal of the Notification 61/83 (Supra) shows that against Item No. 12,
all goods falling under tariff No. 84.66 have been subjected to the reduced
Auxiliary Duty at 20% whereas in the Notification No. 62/83, no exenption
has been granted in respect of goods falling under Tariff Item 84. 66.

It is not disputed before us that benefit in payment of basic duty and
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additional duty, in terns of Notification No. 268/ 76, dated 2.8.1976, has
al ready been obtained by the appellant for inporting the nachinery as per a
contract registered with the Custons Authorities under Tariff Item 84.66.
Havi ng so obtai ned that benefit by claimng the inported machinery to be
covered by tariff Item84.66, it was not open to the appellant later on to
canvass much less claimthat the nachinery in question is covered by tariff
Item 84.31, for receiving the benefit of total exenption under Notification
62/83 and that it is not liable to pay auxiliary duty at the reduced rate
of 20% on goods falling under tariff item 84.66 under Notification No.

61/ 83. Whether or not the specific nachinery inported by the appellant is
al so covered by item No. 84.31, under the circunmstances, was irrel evant and
apparently a devise to claim’unavail abl e’ benefit under Notification

62/ 83.

In the established facts and circunstances of the case, the appellant was
not entitled to the benefit of total exenption from paynment of auxiliary
duty under Notification 62/83 as rightly held by the Division Bench. These
appeal s, therefore, fail and are hereby dism ssed though for somewhat

di fferent reasons, but w thout any order as to costs.




