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1. The Plaintiff is in appeal before us froma judgnment and decree dated
16. 2. 1999 passed by the H gh Court of Judicature at Madras in Second Appea
No. 671/87 whereby and whereunder the appeal preferred by the respondents
herein froma judgnent and order dated 25.11.1986 of the Subordinate Judge.
Tiruval lur, Tam | Nadu which in turn reversed the judgnent and decree dated
10.9. 1984 disnissing the Suit of the appellant was allowed. The plaintiff
clained title over the suit property by reason of a deed of sal e dated
19.8.1978. The respondent, adnmittedly, are in possession of the said
property. As the respondents refused to vacate the suit |land, the

af orementi oned suit was filed. The respondents in.their witten statenent,
inter alia, contended as follows :

"...The Plaintiff is not the owner of the suit itenms. These defendants are
living in the Cherinatham and the defendants are in continuous, open and
uni nterrupted possession of the house site and the backyard. In the
backyard, there are very huge Othiatrees, date trees. Portia trees and

ot her trees which are there for generations. They were planted by the

def endants’ ancestors. These defendants have al so perfected title to the
said portions in their occupation for nore than the statutory period"

2. The learned trial Judge franed several issues; one of them being
"Whet her the defendants perfected title to the suit property by adverse
possessi on?"

3. As indicated hereinbefore, the learned trial Judge dism ssed the suit of
the appel l ant hol ding that the defendants have perfected their title by
remai ning in possession of the suit land for a period of nore than twelve
years. |In the appeal preferred thereagai nst by the appellant, the

Subordi nate Judge. Tiruvallur reversed the said findings of the | earned
trial Judge holding as follows :

"There is no proof to the order to say that the vendor of the suit property
who sold the sane to the plaintiff in 1969 had the know edge of the

Def endant’ s possessi on over the property, that though he sold the land to
the extent of 1.59 acres in Survey No. 83, the possessi on was obtained only
after deducting the 5 cents of the |and under the possession and the

def endants and that the sane was the intention of the plaintiff and further
as pointed out by the | earned counsel for Appellant that the order of the
Lower Court that it is the intention of the plaintiff is only the Lower
Court’s assunption.”

4. A Second Appeal thereagainst was filed by the respondents. The Hi gh
Court framed the foll owi ng substantial question of |aw.

"Whet her the Lower Appellate Court is correct in having reversed the
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judgrment of the trial court without even adverting its attention to

i mportant question |ike adverse possession and w thout even considering the
evi dence avail able on record, but misguiding itself by a strange
proposition that the burden lies on the defendants in this case whereas the
onus is entirely on the plaintiff to prove the case put forward by hinP"

5. The Hi gh Court sought to appreciate the entire evidence and cane to the
foll owi ng concl usion :

PR The trial Court on a careful analysis of the entire evidence has
consi dered that the physical possession of the plaintiff excludes the

def endants’ possession and actually the extent to the west of the suit
property alone was in the physical possession and enjoynent of the
plaintiff, which extent was alone in the possessi on and enjoynent of the
vendor. Even though an extent of 1.59 cents was conveyed to the plaintiff
under Ex.A. 1, the evidence adduced proves that only the defendants are in
possessi on and enjoynment - of the suit property for over the statutory
period. So the judgment and decree passed by the first Appellate Court has
to necessarily be interfered with. It is for the plaintiff to establish his
title over the suit property. Even though the judgnent and decree of the
first Appellate Court being based on facts, cannot be interfered with in
this Second Appeal, the first appellate court has not considered the

evi dence adduced in com ng to such conclusion and this has necessitated
this Court to interfere with the finding of the first Appellate Court in
the Second Appeal ."

6. Learned counsel appearing on behalf of the appellant inter alia
submitted that the purported substantial question of |law formul ated by the
H gh Court was mis-conceived inasmuch as in terns of Articles 64 and 65 of
the Limtation Act, 1963, the burden of proof to establish that they had
perfected their title by renmmining in possession would be on the

def endants. W see force in the subm ssions of the |earned counsel

7. The change in the position in |law as regards the burden of proof as was
obtaining in the Limtation Act, 1908 vis-\005-vis Limtation Act, 1963 is
evident. \Wiereas in terns of Articles 142 and 144 of the old Limtation
Act, the Plaintiff was bound to prove his title as al so possession within
twel ve years preceding the date of .institution of the suit under the
Limtation Act, 1963, once the plaintiff proves his title, the burden
shifts to the defendant to establish that he has perfected his title by
adver se possession.

8. The High Court, therefore, evidently fornmul ated a wong question
9. This aspect of the matter has since been considered by this

Court in Saroop Singh v. Banio & Ors., [2005] 8 SCC 330 wherein it was held
t hus:

"28. The statutory provisions of the Limtation Act have undergone a change
when conpared to the terns of Article 142 and 144 of the Schedul e appended
to the Limtation Act, 1908, in ternms whereof it was inperative upon the
plaintiff not only to prove his title but also to prove his possession
within twel ve years, preceding the date of institution of the suit.
However, a change in legal position has been effected in view of Articles
64 and 65 of the Limtation Act, 1963. In the instant case, .the plaintiff-
respondents have proved their title and thus, it was for the first

def endant to prove acquisition of title by adverse possession. As noticed
herei nbefore, the first defendant-appellant did not raise any plea of
adverse possession. In that view of the matter the suit was not barred.

29. In terns of Article 65 the starting point of Iimtation does not
comence fromthe date when the right of ownership arises to the plaintiff
but commences fromthe date the defendant’s possessi on becomes adverse.
(See Vasanti ben Prahladji Nayak v. Somath Miyi bhat Nayak.)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

3

30. "Aninus Possidendi’ is one of the ingredients of adverse possession

Unl ess the person possessing the land had a requisite aninus the period for
prescription does not conmence. As in the instant case, the appellant
categorically states that his possession is not adverse as that of true
owner, the logical corollary is that he did not have the requisite animnus.
(See Mohd. Mohd. Ali v. Jagdish Kalita, SCC 21.)"

10. Yet again in T. Anianappa & Os. v. Sonmalingappa & Anr., [2006] 7 SCC
570 this Court opined as under

"Adverse possession is that form of possession or occupancy of |and which
is inconsistent with the title of the rightful owner and tends to
extinguish that person’s title. The person setting up adverse possession
may have been hol di ng under the rightful owner title e.g. trustees,

guardi ans, bailiffs or agents......

It was further nore held as under

"I't is well-recogni sed proposition in | aw that nmere possessi on however |ong
does not necessarily nmean that it is-adverse to the true owner. Adverse
possession really neans the hostile possession which is expressly or
inpliedly in denial of the title of the true owner and in order to
constitute adverse possession the possession proved nust be adequate in
continuity, in publicity and in extent so as to showthat it is adverse to
the true owner. The classical requirenents of acquisition of title by
adver se possession are that such possession in denial of the true owner’s
title nmust be peaceful, open and continuous. The possessi on nust be open
and hostil e enough to be capabl e of being known by the parties interested
in the property, thoughit is not necessary that there should be evidence
of the adverse possessor actually inform ng the real owner of the forner’s
hostil e action."

11. In view of the aforementi oned authoritative pronouncenents of this
Court, we are of the opinion that the inmpugned judgnent cannot be sustained
and this should be set aside and the matter be remtted to the H gh Court
for consideration of the Second Appeal afresh after fornmulating an
appropriate substantial question of law arising, if any. The appeal is

al l oned. No. costs.




