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Thi s appeal by Special Leave is filed against the order dated
11. 04. 2002, passed by the National Consumer Di spute Redressa
Conmi ssion (' Conmi ssion’ for short) in OP.No. 21 of 1995.

The Facts

2. The Bangl ore Devel oprment “Aut hority (Appellant herein, 'BDA for
short) introduced a "Self Financing Housing Schene” for construction of
flats/ houses in Banglore in the year 1982. The sai d Schenme cont enpl at ed

construction of three types of flats/houses categorized as H gher |ncone
Group, Mddle Income Goup, and Low lncome Goup ("HHG, "M G, and

"LIG for short). Under the said schenmean applicant for allotment was
required to nake an initial deposit of 15% of the cost of the unit and pay the
bal ance in eight quarterly instalnments of 10% and the | ast instal nent of 5%

3. Syndi cat e Bank (' Respondent’ herein) nmade an application dated
17.7.1982 for allotment of 250 flats/houses under the 'said scheme, that is, 15
"H G Houses, 110 "M G wunits and 125 "LIG units. BDA registered the

request for allotment of 15 H G Houses;, vide confirmation letter dated
20.8.1984. This appeal relates to delay in delivery of 11 H G houses at

R M V. Extension, Bangal ore.

4. BDA had initially fixed the tentative price of a H G house as

Rs. 2,85,000/-. The price was revised to Rs.4.75 | akhs per unit (Rs.5.5 |akhs
in respect of corner units). By letter dated 22.08.1985, BDA informed the
respondent about the revision of price of H G Houses from Rs. 2.85 | akhs to
4.75 lakhs per unit. BDA also indicated the total ampunt due in respect of
15 H G Houses and required the Respondent to pay the said ampunt in
installments as shown in the Annexure thereto. BDA-also informed the
Respondent that the units would be ready for occupation in Decenber, 1986.
As respondent did not pay the instalnents, BDA sent a letter dated

20. 10. 1986 dermandi ng paynment. By letter dated 27.5.1987, BDA i nforned
Respondent that 15 Houses (including three corner houses) had been allotted
to Respondent on 16.1.1987 and furni shed the nunbers of the houses

al |l otted.

5. A sum of Rs. 98, 85,210/- paid by the Respondent towards the cost of
LI G units became refundable to respondent, on account of surrender of
allotment of the 125 LIG units. The cost of 15 H G houses was Rs.73.5

| akhs (that is, three corner units at the rate of Rs.5.5 | akhs each and 12 ot her

units at the rate of Rs.4.75 |akhs each). The respondent had paid a sum of
Rs. 19, 33,925/- in advance towards the cost of the 15 H I.G houses and the
bal ance due was Rs.54,16,075/-. By letter dated 15.5.1989, BDA adjusted
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and appropriated the said sumof Rs.54,16,075/- (due in respect of 15 H G
Houses) and a sum of Rs. 21, 66, 250/- (due in respect of MG Units), from
out of Rs.98,85,210/- paid towards LI G units, and refunded the bal ance of
Rs. 23,02,885/- to the Respondent. Thus it would be seen that the cost of
H1.G units was received by BDA only on 15.05.1989.

6. BDA delivered 4 H G houses in Decenber, 1989 and May, 1990. The
conpl etion of construction and delivery of remaining 11 H I.G houses (in
RW Ext ensi on, Bangal ore) was del ayed. By letters dated 29.11.1989,
17.01.1990, 9.7.1993 and 11.1.1994, the Respondent pointed out the delay in
delivery of the H G houses and requested for early delivery of possession of
the houses. Respondent al so demanded interest on the price paid, at the bank
rate from01.01.1986 till date the delivery of the houses apart from

rei mbursenment of the losses incurred on account of the non-delivery. Wen
the officers of the respondent nmet the officers of BDA personally to enquire
about the 11 Houses, they were inforned that the delay was on account of

the contractor (Ms. Khoday Engineering) raising a dispute and stopping the
work in respect of part of the project, and assured that possession will be
delivered i medi ately after conpletion. The Respondent issued a fina

noti ce dated 11.07.1994 through counsel denandi ng performance within one
nont h. When BDA fail ed, the respondent filed a conplaint before the

Commi ssi on under section 21 of Consumer Protection Act, 1986 (' Act’ for
short).

Claim defence and the deci sion

7. The Respondent sought the followi ng reliefs against BDA, inits
conpl ai nt

a) Conpl etion and due delivery of the remaining 11 H G houses;

b) Payment of Rs.1,98,40,930/73 by way of interest on the sum of

Rs. 53 | akhs being the price of the said 11 houses from
01.01.1986 to 31.12.1994 (the interest clained at the bank rate
varying from16.5%to 24.25% P. A” conpounded quarterly);

c) Payment of Rs. 16.5 | akhs as rei nbursenment of the rent paid by
the Respondent for 11 houses at the rate of Rs.3,000/- per house

per nonth from O01.01.1987 to 31.12.1994 (Note : Though for

96 nont hs the anpbunt works out Rs. 31, 68,000/-, claimwas

restricted to Rs.16.5 | akhs which is the rent for 11 houses for 50

nont hs) ;

d) Paynment of Rs. 25, 00,000/- as conpensation for nental agony

and harassnent;

e) Payment of future interest at 19.5% P.A. on Rs. 53, 00,000/ -

plus Rs. 33,000/- per nonth by way of reinbursenment of the

rent, from01.01.1995 till delivery of possession

8. BDA resisted the claimboth on the question of nmaintainability, as

also nerits. In brief, the contentions were :

a) It was not a service provider nor a seller of goods andthe
respondent was not a 'consuner’ and therefore the conplaint
under the Act was not nmintainabl e.

b) The contract did not stipulate any period for conpletion and
delivery. Being a building contract, time was not the essence of

the contract. The project related to construction of 558 H G

Houses. 490 houses were conpl eted during 1989. The

contractor - Ms. Khoday Engineering, raised a dispute and

del ayed the work relating to the renaining 68 houses (including

11 houses to be delivered to the respondent). After naking al
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possi bl e efforts to persuade the contractor to take up and
conplete the work, it rescinded the contract with the contractor
by Resol ution dated 15.2.1995 and took steps to get the work
conpl eted through an alternative agency. The delay was thus

for reasons wholly beyond its control and unintentional, and
there was no breach.

c) It would conplete and deliver the 11 houses within a short tine
at the agreed price, though price of the houses had risen by 10

times.

d) As it was executing the self financing housing scheme on ’'no
profit no loss’ basis, it should not be burdened with any

financial liability for any del ay.

e) Even if it was treated as a service provider and the conpl ai nt

was held to be nmmintainable, as there was no negligence or
deficiency in serviceon its part, it was not |iable to pay any
i nterest or conpensation.

9. Duri ng the pendency of the conplaint before the comm ssion, BDA
del i vered one H G house on 21.1.1997 and renai ning 10 H G houses on
12.3.1997. The Respondent thus secured the main relief sought in the
conplaint. What remmined was the claimfor interest and conpensation
Parties | ed evidence by way of affidavits. 'Neither party sought |eave to
cross-exani ne the witness (deponent) of the other party. The Conmi ssion by
order dated 11.04.2002 all owed the conmplaint. It held

a) BDA had promised to deliver the houses to the Respondent by
Decenber, 1986.

b) In spite of respondent having nmade full paynent and naking
repeat ed demands, 11 houses were not delivered till the

conplaint was filed in 1995. Thus there was deficiency of
service on the part of BDA

c) BDA had not placed any nmaterial on record to show why the
houses coul d not be conpl eted and delivered between 1985 to

1991. The conpl ainant was in no way concerned w th the

di spute between BDA and its contractor and the consequentia

del ay. Even though the 11 houses were delivered in 1997 after

the conplaint, BDA was guilty of deficiency in rendering

servi ce.

In view of the said findings, following its decision in HUDA Vs. Darsh

Kumar [Revision Petition No. 1197/1998 dated 31.8.2001], it directed the

appel lant to pay interest at 18% per annum on Rs. 53,00, 000/- (the

approxi nate price of 11 H G Houses) commencing fromthe expiry of two

years after the deposit of last instalment of Rs.53 - |akhs up to date of -handing
over the possession. The said order is challenged in this appeal

The principles

10. VWere a Devel opment Authority forms |layouts and allots plots/flats
(or houses) by inviting applications, the follow ng general principles

regul ate the granting of relief to a consunmer (applicant for allotnent) who
conpl ains of delay in delivery or non-delivery and seeks redressal under the
Consuner Protection Act, 1986 (' Act’ for short) - [vide : Lucknow

Devel opnent Authority vs. M K Qupta - 1994 (1) SCC 243, Ghazi abad

Devel opnent Authority vs. Balbir Singh - 2004 (5) SCC 65, and Haryana
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Devel opnent Authority vs. Darsh Kunar - 2005 (9) SCC 449, as al so
Ghazi abad Devel opnent Authority vs. Union of India - 2000 (6) SCC 113]:

(a) Were the devel opment authority having received the full price, does

not deliver possession of the allotted plot/flat/house within the tine
stipulated or within a reasonable time, or where the allotnent is cancelled or
possession is refused without any justifiable cause, the allottee is entitled for
refund of the anpunt paid, with reasonable interest thereon fromthe date of
paynment to date of refund. In addition, the allottee may al so be entitled to
conpensation, as may be decided with reference to the facts of each case.

(b) VWere no tine is stipulated for performance of the contract (that is for
delivery), or where tine is not the essence of the contract and the buyer does
not issue a notice naking tine the essence by fixing a reasonable tinme for
performance, if the buyer, instead of rescinding the contract on the ground of
non- per f ormance, accepts the bel ated performance in terns of the contract,

there is no question of any breach or paynment of damages under the genera

| aw governing contracts. However, if sone statute steps in and creates any
statutory obligations on the part of the devel opnent authority in the
contractual field, the matter will be governed by the provisions of that
statute.

(c) VWere an alternative site is offered or delivered (at the agreed price)

in viewof its inability to deliver the earlier allotted plot/flat/house, or where
the delay in delivering possession of the allotted plot/flat/house is for
justifiable reasons, ordinarily the allottee will not be entitled to any interest
or conpensation. This is because the buyer has the benefit of appreciation in

val ue.

(d) Though the relationship between Development Authority and an
applicant for allotment is that of a seller and buyer, and therefore governed
by | aw of contracts, (which does not recogni se nental agony and suffering

as a head of damages for breach), conpensation can be awarded to the

consuner under the head of nental agony and suffering, by applying the
principle of Adm nistrative Law, where the seller being a statutory authority
acts negligently, arbitrarily or capriciously.

(e) Where an alternative plot/flat/house is allotted and delivered, not at
the original agreed price, but by charging current nmarket rate which is much
hi gher, the allottee will be entitled to interest at  a reasonable rate on the

amount paid towards the earlier allotnment, fromthe date of deposit to date of
delivery of the alternative plot/flat/house. In addition, he may be entitled to
conpensation also, determined with reference to the facts of the case, if

there are no justifiable reasons for non-delivery of the first allotted

pl ot/ fl at/house.

(f) VWere the plot/flat/house has been allotted at a tentative or
provisional price, subject to final determ nation of price on conpletion of
the project (that is acquisition proceedi ngs and developnent activities), the

Devel opnent Authority will be entitled to revise or increase the price. But
where the allotnment is at a fixed price, and a higher price or extra paynents
are illegally or unjustifiably denanded and collected, the allottee will be

entitled to refund of such excess with such interest, as may be determn ned
with reference to the facts of the case

(9) Where full paynment is nmade and possession is delivered, but title deed
is not executed without any justifiable cause, the allottee nay be awarded
conpensation, for harassment and nental agony, in addition to appropriate
direction for execution and delivery of title deed.

(h) VWhere the allotment relates to a flat/house and construction is
i nconpl ete or not in accordance with the agreed specifications, when it is
delivered, the allottee will be entitled to conpensation equivalent to the cost

of completing the building or rectifying the defects.
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(i) The quantum of conpensation to be awarded, if it is to be awarded,

wi Il depend on the facts of each case, nature of harassnent, the period of

harassnment and the nature of arbitrary or capricious or negligent action of
the authority which led to such harassnent.

(j) VWi | e deci ding whether the allottee is entitled to any relief and in
noul ding the relief, the followi ng anong other relevant factors should be
considered : (i) whether the layout is developed on 'no profit no |oss’ basis,
or with commercial or profit notive; (ii) whether there is any assurance or
conmtment in regard to date of delivery of possession; (iii) whether there
were any justifiable reasons for the delay or failure to deliver possession;
(iv) whether the conplainant has all eged and proved that there has been any
negl i gence, shortcom ng or inadequacy on the part of the devel oping

authority or its officials in the performance of the functions or obligations in
regard to delivery; and (v) whether the allottee has been subjected to

avoi dabl e harassnment -and nental agony.

VWet her Respondent is entitled to interest?

11. At the outset, we may notice that there is sone vagueness in the order
of the Conmission, in regard to the period for which interest is awarded.
The Conmi ssion has awarded interest at the rate of 18% per annum
commenci ng fromthe expiry of two years after the deposit of ’'Iast

instal ment’ of Rs.53 | akhs. The sum of Rs.53 | akhs was not paid in

i nstal mrents as assuned by the Commi ssion. BDA recovered Rs.54, 16, 075/ -

due towards the cost of 15 H G Houses by adjustnment and appropriation
fromthe ambunt which had becane refundable to the Respondent on

account of surrender of allotnment in regard to LI G units. Such adjustnment
was made on 15.5.1989 and for all purposes, that is the date of payment of
price of the H G Houses. As the houses were delivered in January/ Mrch
1997, the direction issued by the Conmm ssion would nmean that BDA had to

pay interest at the rate of 18% per annum from 15.5.1991 to January/ March
1997 which works out to about Rs.55 |akhs. Because of the vagueness in the
direction regardi ng date of comrencenent of interest, the Respondent
contended that interest should be calculated fromthe expiry of two years
fromthe date of paynment of |ast instalnent, which was in Decenber, 1985
(which was in respect of LIG units). Respondent contends that if interest is
so cal cul ated the amount due as interest would be Rs.87.89 |lakhs. Be that as
it may.

12. The Conmi ssion has neither referred to the relevant facts nor drawn
proper inferences. There is no basis for the finding that BDA had agreed to
deliver the houses by Decenber, 1986 or the finding that no reason was
shown for the delay in delivery. The allotnent of 15 H G Houses identified
by House nunbers was only by resolution dated 16.1.1987 and

conmuni cated to Respondent on 27.5.1987. The payment was only on

15.5.1989. Delivery could not, therefore, obviously be by the end of
Decenber, 1986. If reasonable period for construction is to be reckoned as
two years (as assumed by the Conmi ssion), then the question of delay

would arise only after 15.5.1991. The Comm ssion al so assuned that nere
del ay automatically neant deficiency in service and in/all such cases, the
allottee will be entitled to interest at 18% per annum fromthe date of
paynment till date of delivery by relying on its decision in HUDA vs. Darsh
Kumar. The deci sion of the Comm ssion in HUDA vs. Darsh Kumar was

held to be unsustainable by this Court, on appeal in HUDA vs. Darsh Kumar

[ 2005 (9) SCC 449]. This Court held that there cannot be uni form award of
interest at 18% per annumin all cases and that in cases of conplaints of
deficiency in service by a devel opnment authority relating to allotnment of
plots/flats, the principles laid down in Balbir Singh (Supra) should be
appl i ed. Therefore, the decision of the Comm ssion under appeal, based on
its earlier decision in Darsh Kumar, cannot be sust ai ned.

13. As already noticed, where the grievance is one of delay in delivery of
possessi on, and the Devel opnment Authority delivers the house during the
pendency of the conplaint at the agreed price, and such delivery is accepted
by the allottee-conplainant, the question of awardi ng any interest on the
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price paid by himfromthe date of deposit to date of delivery of possession
does not arise. The allottee who had the benefit of appreciation of price of
the house, is not entitled to interest on the price paid. In this case, the 11
houses were delivered in 1997 at the agreed prices (Rs. 5.5 lacs per corner

H G House and Rs.4.75 lacs per other H G Houses). In view of it, the order

of the Conmmi ssion awarding interest at 18% per annum on the price of the
houses is unsustainable and liable to be set aside.

Wet her respondent is entitled to any conpensation?

14. This leads us to the next question as to whether the Respondent is
entitled to any compensation, to nake good the | oss caused to himon

account of the delay in delivery. The loss is the rental income which the
houses woul d have fetched if they had been delivered earlier fromthe agreed
due date to date of actual delivery of possession. Alternatively, it is the rent
pai d by the Respondent for the houses taken on | ease due to non-availability
of the allotted houses. The Respondent contends that it is entitled to

rei mbursement of the rents paid by it in respect of 11 houses, on account of
the delay on the part of BDA in delivering the houses. It was submtted that
even if a reasonable tinme of two years is provided for construction fromthe
deened date of paynment (15.5.1989), BDA would be liable to conpensate

the Respondent for the rent paid by it for 11 houses from 15.5.1991 til
January/ March, 1997. Respondent alleged that it had to pay a rent of

Rs. 3000/ - per house or Rs.33000/- for 11 Houses, per month, due to the non-
delivery of 11 H G Houses. The Respondent submitted that the

conpensati on payabl e woul d therefore be around Rs.23 |akhs; and that as it
had restricted its claimto Rs.16,50,000/- in the conplaint under this head,
the said ambunt nay be awarded as conpensation

15. The Respondent di d not produce any docunent to show that it paid
Rs. 3,000/ - per nonth per house for simlar houses between 1991 and 1997.
Nor did it produce any evidence to showthat Rs.3000/- was the prevailing
rent for simlar houses. It is not the case of the Respondent that
docunentary evi dence for paynent of rent-was not available. Were
docunentary evi dence was availabl'e, but not produced, obviously a nere
statenment in the affidavit cannot be the basis for award of damages.

16. The nore serious issue is whether the facts and circunstances warrant
a finding of negligence and deficiency in service on the part of BDA
necessitating award of conpensation.. The brochure relating to the BDA

schene did not mention any specific date for delivery of possession of the
houses. No agreenent was entered into between the parties stipulating any
time for performance or delivery of houses. The only docunent on which
reliance is pl aced by t he r espondent is a letter
dated 22.8.1985 wherein BDA makes a reference to the expected date of

conpl etion of construction while intimating the revised cost of the HG
houses on account of escalation etc. The said letter stated that the total cost
of 15 HI G houses woul d be Rs. 7125000/- and after adjustment of

Rs. 1068750/ -, the bal ance of Rs.6036250/- was payable in seven bi-nonthly

i nstal nents from Novenber, 1985 to Decenber, 1986, (the first six

i nstal ments bei ng Rs.862327/- and the last instal nent being Rs.862288/-). It
also incidentally stated that the houses woul d be ready for occupation in
Decenmber, 1986. The instal nents were not paid and respondent itself was

the defaulter. Nevertheless, BDA allotted 15 houses as per intinmation dated
27.5.1987. In a self financing schene, the instal nents paid by the allottees
are used for construction. If an allottee does not pay the instal nents, he
cannot obvi ously expect conpletion of construction. In this case, the

paynment was received by BDA (w thout charging any interest) by way of
adjustrment on 15.5.1989. Even if the reasonable period for construction is
taken as two years, BDA had to explain the "delay’ only from 15.5. 1991 and

not from 1985 as assunmed by the Comm ssion. BDA delivered four houses

intine, that is in 1989 and 1990. It did not deliver the remaining 11 houses,
as its contractor del ayed execution of the work. It may be nentioned that the
proj ect contenpl ated construction of 558 HI G houses and the work got stuck
only in regard to 68 houses (including the 11 houses to be delivered to the
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Respondent). Wen the respondent wote letters in 1989, 1990, 1993 and

1994 and also got in touch with BDA officers, seeking possession, BDA
expl ai ned that the delay was on account of its contractor (M s Khoday

Engi neering) stopping work and raising a dispute. BDA took necessary

steps, and even sought government intervention, to persuade the contractor

to proceed with the work. Having failed in its effort, it ultimately cancelled
the contract with the contractor and got the work conpleted through an
alternative agency and i medi ately after conpletion, delivered the houses in
January/ March, 1997.

17. We find that both parties - BDA as al so the Respondent proceeded on
the basis that time was not the essence of the contract. In a contract

i nvol ving construction, tine is not the essence of the contract unless

speci fied. Even when the respondent wote the letters dated 29.11. 1989,
17.1.1990, 9.7.1993 and11.1.1994, it did not make tinme for performance the
essence of contract, nor fix any reasonable time for perfornmance. The
Respondent did not al so choose to term nate the contract, obviously in view
of the manifold increase in the value of the Houses. For the first tine, by
notice dated 11.7.1994, it purported to nmake the tine the essence, but
denmanded ‘del’i very wi t hin an unreasonabl e period of one nonth and filed the
conpl aint-on 4.2.1995. Thus, it cannot be said that the Respondent nade
time the essence of contract, in a manner recognized in law. W also find
that the devel opnent authority was constructing these houses under a self-
fi nanci ng scheme on’ No-Profit No-Loss basis’ by using the

i nstal nents/anounts paid by the allottees. The houses were delivered in
1997 at a price agreed in 1986. By 1997, the value had gone up many tines
(more than 10 tinmes according to BDA). The Respondent had the benefit of
such rise in value. The respondent also failed to prove any negligence on the
part of BDA. In this factual background, we find it difficult to hold that there
was 'deficiency in service’ onthe part of BDA entitling the respondent for
any conpensati on by way of interest or otherw se. Consequently, the
respondent is not entitled to any conpensation

18. W may al so note that the respondent had also witten letters dated
27.12.2005 and 25.1.2006 during the pendency of these appeals stating that
if the sale deeds were executed in respect of these 11 houses, it wll
withdraw its cl ai magai nst BDA. The sal e deeds were not executed and the
matter is kept pending in view of the pendency of the dispute.

Concl usi on

19. Bef ore concluding, it is necessary to refer to one nore contention
urged by BDA. It contended that when a person enters into a contract for
purchasing a house (land with building), froma Devel opnent Authority, the
allottee does not 'hire or avail of a service' and is not a ’'consuner’ under the
Act. It is contended that where the contract is for sale of a house (l'and with
buil ding) as contrasted froma contract for construction of a house by a
contractor with the site-owner, the seller is not a service provider, and the
purchaser is not a consuner; and sale of land with a building constructed by

a devel opnent authority, involves neither sale of goods, nor hiring/availing
of any services. BDA had specifically raised this contention before the

Conmi ssion as a prelimnary objection regarding maintainability of the
conplaint. It appears that this contenti on was not pressed before the

Conmi ssion nor raised as a specific ground in the special |eave petition, in
vi ew of the decision of this Court in Lucknow Devel opment Authority vs. M

K. @Qupta (Supra). In that case, a two-Judge Bench of this Court held that
where a devel oprment authority undertakes to construct buildings or allot
houses or building sites either as anenity or as benefit, it amounts to
rendering of a service and will be covered by the expression ’'service nade
available to potential users’ referred to in section 2(0o) of the Act. But this
Court did not exam ne or deal with the question whether a contract for sale

of a house premises, (that is site with a constructed house), as contrasted
froma contract of construction anounted to 'providing a service of any
description to a potential user including housing construction’. Be that as it
may. Though there appears to be sone logic in the contention of BDA we
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do not propose to decide the issue, as we are allow ng this appeal on other
grounds, and as this contention was not specifically pressed before the
Conmi ssion. W | eave this question open for decision in an appropriate
case.

20. In view of the above, we allow this appeal and set aside the order
dated 11.4.2002 of the National Consuner Di sputes Redressal Conmi ssion

As the main prayer for conpletion and delivery of the houses was conplied

with during the pendency of the complaint, and as we have held that

respondent is not entitled to interest or conpensation, the conplaint is

di sposed of with a direction to BDA to conplete the process of execution

and registration of sale deed/s in respect of the houses w thout claimng any
extra cost, wthin three nonths from today. The cost of stanp duty and

registration in respect of such sale deeds will be borne by the respondent.
Parties to bear their respective costs.




