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ACT:

Cess--Annual net profits from m nes--Levy of cess thereon-
M ne--owner extracting ore and nmanufacturing products there-
from-Legality of cess on ore extracted--Bengal Cess Act,
1880 (Ben. 9 of 1880), as amended in Bihar, ss. 5,6, 72.

HEADNOTE
The appellant conpany was the owner of certain- mnes .in
Bi har fromwhere it extracted iron ore which it utilised in

its factory at Janmshedpur for making iron and steel. Under
ss. 5 and 6 of the Bengal Cess Act, 1880, as amended in
Bihar, all imovable property situate in .any part of the

State of Bihar was liable to payment of |ocal cess which, in
the case of mnes, was to be assessed on the annual net
profits from them For the assessnent year 1954-56, the
conpany was assessed by the Cess Deputy Collector on the
basis that it had nade a profit of Rs. 4-7-0 per ton of iron
ore extracted. The appellant clainmed that it was not |iable
to the levy of cess under the Act because it did not sel
any ore as such and could not therefore be treated as having
made "any profit" fromthe mnes within the nmeaning of s.6
of the Act. The question was whet her the appellant conpany
could in law be said to have derived "Profit" fromthe nmine
when the ore extracted was not sold by it as such but was
utilised by it for the purpose of manufacturing finished
products which it sold.

Hel d, that on the true construction of ss.5, 6 and 72 of the
Bengal Cess Act, 1880, as anended in Bihar, where activities
200

other than nmere wnning the ore are carried on by an
assessee Wwith a viewto convert the ore into a finished
product and there is a transaction of sale of the ultimte
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product, the profit derived fromthe working of the mne is
inmbeded in the final realisation, and the profit which
accrues to the assessee fromthe mning operation can be
di sintegrated and ascertained, and a tax |evied thereon

Ki kabhai Prencthand v. Commi ssioner of |ncone-tax, Bonbay,
[1954] S.C.R 219, distinguished.

Conmi ssi oner of Inconme-tax, Bonmbay v. Ahnedbhai Unerbhai &

Co., Bonbay, [1950] S.C.R 335 and Anglo-French Textile Co.
Ltd. v. Conm ssioner of Income-tax, Madras, [1950] S.CR
523, relied on:

Conmi ssi oner of Income-tax, Madras v. Dewan Bahadur S. L.
Mathias. (1938) L. R 66 1. A 23 and Conmm ssioner of
I nconme-tax, Bonmbay City I, Bonbay v. Bai Shirinbai K. Kooka,
[1962] Supp. 3 S. C R 391, considered.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION :“ Civil Appeals Nos. 587, 588,
590, 591 600 and 601 of 1961
Appeal s by special |eave fromthe resolution dated May 12,
1959, of the Board of Revenue’, Bihar in Cases Nos. 49, 233
and 234 of 1958 and fromthe judgment and Order dated
February 18, 1960, of the Patna Hi gh Court in Msc. judl
Cases Nos. 529, 530 and 531 of 1959.

M C. Setal vad, Attorney-Ceneral for India, N A Pal khival a
and P. K Chatterji, for the appellant (In C- As. Nos. 587
and 588 of 1961.)

Lal Narayan Sinha and D. P. Singh, S.C. Agarwala, R K Garg
and M K. Ramamurthi, for the respondent (In C As. Nos. 587
and 588 of 1961).

M C. Setalvad, Attorney-GCeneral for India,
A V. Viswanatha Sastri, B. Choudhri and D. N. Mikherj ee,
for the appellant (In C As. Nos. 590 and 591 of 1961).

Lal Narayan Sinha, D.P. Singh, S. C. Agarwala, R K ' Garg
and M K. Ramanurthi, for the respondent (In C.  As. Nos.
590 and 591 of 1961).
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B. C. CGhosh and P. K. Chatterjee for the appellant (In C
As. Nos. 600 and 601 of 1961).

Lal Narayan Sinha and S. P. Varma, for the respondent (In C.
As. Nos. 600 and 601 of 1961).

1962. Sept enber 24, The judgnent of the Court was
del i vered by
AYYANGAR J. These three sets of appeals raise a comon - point
relating to the validity of the inposition of a cess under
ss. 5 & 6 of the Bengal Cess Act, 1880 (Bengal Act 1|X of
1880, as amended in Bihar), hereinafter referred to as. the

Act . These provisions whose interpretation is the /only
point for consideration in these appeals run in these terns:
"5. Al imovable property to be liable to

local cess. Fromand after the comrencenent
of this Act in any district or part ‘of a
district, all imovable property siituate
therein, except as otherwise in section 2(2)
provided, shall be liable to the paynent of
| ocal cess.

6. Cess how to be assessed.-The |local cess

shall be assessed on the annua

and until provision to the contrary is nade by
the Central Legislature on the. annual net
profits frommines and quarries, other than
notified mnes and fromtramways, railways and
ot her i movabl e property, ascert ai ned

val ue of

| and
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respectively as in this Act prescribed;
and the rate at which the |ocal cess shall be
| evied for each year shall -
(a) in the case of such annual net profits, be
one anna on each rupee of such profits; and
(b) in the case of the annual value of
| ands, be such rate as shall be determned for
such year in the nanner-in this Act prescribed
202
Provided that the rate at which the [ocal cess
shall be levied for any one year on the annua
value of lands shall not be less than the.
rate of one anna and six pies or nore than the
rate of two annas on each rupee of such annua
val ue. "
The three conpani es who are the appellants here own certain
mnes in Bihar. The Tata Iron & Steel Co., Ltd.-appellants
in Cuvil  Appeals 587 & 588 of 1961 has taken on |ease
certain iron-ore mnes at Noanmundi in the Singhbhumdistrict
from where it extracts iron-ore which it utilises in its

factory at Jamshedpur for nmaking iron & steel. Simlarly,
the Indian Iron & Steel Co., Ltd., which is the appellant in
G vil Appeals Nos. 590 & 591 of 1961 holds m ni ng

concessions for iron and nmanganese ore at Gua and Monohar pur
in the district of 'Singhbhumand the ore extracted by it is
utilised for the nanufacture of iron& steel and stee
products at the conpany’'s factories at Burnpur and Kulti in
the district of Burdwan. |In the same manner., the Indian
Copper Corporation  Ltd., whichis the appellant in GCivi
Appeal s Nos. 600-601 of 1961, has taken on |ease certain
mnes in the district of Singhbhumand the ore mned by it
is manufactured into copper and copper products —at its
factory at Mubhandar in the same district. The ' question
rai sed for decision is whether the three appellants could be
said to have derived "' annual net profits from the m nes"
when the ore mned by themis not sold as such but is
utilised for the production of finished products which the
appel l ants sel |

In view of the nature of the question raised it woul d not be
necessary to set out in detail the facts of each one of the
cases and we will content ourselves with narrating a few of
the salient facts which preceded the proceedings cul mnating
in the appeals now before us relating to the Tata Iron &
Steel Co. Ltd.appellants in Civil Appeals 587 & 588 of 1961
to

203

appreci ate generally the antecedent history and t he
proceedi ngs giving rise to the appeals. The Conpany was not
assessed to the cess on the ore mined by it till 1926,  when
the conpany sold sone quantity of iron ore extracted by it
to the Bengal lion and Steel Co. Ltd. and an assessnent to
cess under the Act was made against it in respect of that
year. Even though it nmade no sales of iron ore in ‘|later
years but utilised the ore extracted in its own factory, the
conpany was assessed to and paid the cess on an assuned
profit of 12 as. per ton of iron ore mned by it upto 1939-
40 and fromthe next year onwards the profit was assuned to
be alittle higher Viz., at Re. 1 per ton. ThiS basis of
taxation was varied in the year 1950-51 when it was raised
to Rs. 1/4/- per toil by reason of an agreement between the
conpany and the State Governnent. There wer e sone
variations in the basis of the rate at which the profit was
conputed during the succeeding years but it is wunnecessary
to detail them

Finally we cone to the assessnent in respect of the vyear
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1954-55 with which the present appeal s are concerned. For
that year the conpany was assessed by the Cess Deputy
Collector on the basis that it had made a profit of Rs.
4/ 7/ - per ton of iron ore extracted. The conpany filed an
appeal to the Deputy Comm ssioner and the ground urged by
the conpany was that it was not at all liable to the | evy of
cess under the Act because it did not sell any ore as such
and could not therefore to treated as having nmade " any
profit fromthe mnes" within the nmeaning of s.6 of the Act.
The Deputy Conmissioner rejected this contention but
considering that the cess Deputy Collector had not adopted a
proper basis for ascertaining the profits, remanded the case
for an enquiry as to the cost of extraction of iron ore and
for the calculation of other working expenses. The conpany
then filed a revision application to the Conm ssioner of the
Chot a Nagpur Division raising the same point

204
about its non-liability to cess but when this was rejected,
preferred a further revision to the Board of Revenue. Thi s

application” met ~with the sane fate and thereafter the
conpany noved  the H gh Court of Patna by petitions under
Arts. 226 and 227 of the Constitution for quashing the order
of the Board of Revenue confirm ng the order of the Deputy
Comm ssi oner remandi ng the proceedings to the Cess Deputy
Col l ector for enquiry for reconputing the net annual profits
of the conpany for the year. The |earned judges of the Hi gh
Court dismssed the Wit application but granted | eave under
Art. 133 of the Constitution. G vil Appeal 587 of 1961 is
the appeal filed in pursuance of the certificate granted by
the Hi gh Court. GCivil Appeal 588 of 1961 is an appeal by
speci al | eave granted by this Court against the order of the
Board of Revenue whi ch was the subjectmatter of proceedi ngs

in the Wit Petition before the Hi gh Court-. The ‘materia
facts of the other appeals are simlar and need not be set
out. It is sufficient to add that the wit petitions of the

other two appellants were dealt with by the H gh Court,
along with the petition of the Tata Iron& Steel Co. Ltd. and
di sposed of by a common judgnent. In the case of the /other
two appellants also the two appeals by each are one fromthe
judgrment of the H gh Court dismissing the relevant wit
petition and the other fromthe order of the Board  of
Revenue.
It wll be seen fromthe above narration that the question
for decision is whether a person could in law be said to
derive "profit" froma mine when the ore extracted is not
sold by himas such but is utilised by himfor the  purpose
of manufacturing a finished product which he sells. Bef ore
setting out the argument on the basis of | which the
appel | ant s raise the contention regarding their non-
l[iability to the cess it would be convenient to read a few
of the provisions of the Act which bear upon the “point in
controversy.
205
The long title of the Act reads
""An Act to anend and consolidate the Law
relating to rating for the Construction
Char ges and Mai nt enance of District
Communi cations and other W rks of Publ i c
Uility, and of Provincial Public Works."
The rel evant portion of the Preanbl e reads

"’ \Wher eas it is expedient to amend and
consolidate the lawrelating to rating for the
construction, charges and rmai ntenance of
di strict r oads and ot her nmeans of

conmuni cati on, and of provincial public works,
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within the territories admnistered by the
Provincial Governnent of Bengal, and to the
levy of a local cess on inmmvable property
situate therein, and to the constitution of
local committees for the managenent of the
proceeds of the said |local cess, and also to
provide for the construction and nmaintenance
of other works of public utility out of the
proceeds of the said local cess It is hereby
enacted as foll ows"
The Act consists of three Parts of which Part 1 is concerned
with the inposition and application of the cesses and we
have already extracted ss. 5 & 6 which inpose the charge
with which these appeals are concerned. Part 11 deals with
the node of assessnent. Chapter V of Part 11 is headed
"Val uation, Assessnment and levy of Cesses on M nes, Railways
and other Immovable Property" and of these those that are
material for the point arising for decision and to which we
were referred during the course of the argunments were ss.
72, 72A, 73°to 76 and these run in these terms :
T2, Notice to return profits.-(1) On the
comencenent of -this Act in any district, and
thereafter before the close of each year, the
Col l ector of the district shall cause a notice
to
206
be served upon the owner, chief agent, nanager
or occupi er of every mine or quarry other than
a notified mne and of every trammay, railway
and other inmmovable property not included
within the provisions of Chapter 11, and not
being a trammvay or railway on which local cess
is not leviathan. Such notice shall be in the
form in Schedule (2) contained, and ' shal
require such owner, chief agent, manager or
occupier to lodge in the office of such
Collector withintw nmonths a return/ of the
net annual profits of such property,
calcul ated on the average of the ~annual net
profits thereof for the last three years for
whi ch accounts have been made up

(2) e TN

(3) The Collector my in his discretion
extend the tinme allowed for l.odging any return
referred. to in this section

72A. Penalty for omitting to make a return.-
(1) Any owner., chief agent, [ nanager or
occupi er who, w thout sufficient cause  being
shown to the satisfaction of the Collector,
refuses or omits to |lodge the required return
in the office of the Collector wthin two
months fromthe date of the service upon him
of a notice under section 72 or, wthin —any
extended tine which may have been all owed by
the Collector for |odging such return, shal
be liable to a fine which may extend to fifty
rupees for every day after expiration of such
time or extended tine until such return is
furnished or until the annual net profits of
or the annual dispatches of coal and coke from
the property in respect of which the notice
has been served shall have been otherw se
ascertai ned and determined by the Collector as
herei nafter provided.
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(2) The anount of such fine accruing due
from tine to tinme may be levied by the
Col l ector as provided in section 98 or section
99, and the fact of an appeal against such
fine being pending shall not avail to prevent
the Il evy of any such fine pending the disposa
of the appeal, unless t he Conmi ssi oner
ot herw se directs.

(3) Whenever the amount levied in respect of
any such fine exceeds five hundred rupees, the
Col l ector shall report the case specially to
the Conmi ssioner; and no further levy for such

default shall be nade otherwi se than by
aut hority of the Comm ssioner.

73. When property lies in di f ferent
di stricts.Wenever any property assessabl e
under this Chapter lies in tw or nor e

districts, the notice to furnish a return
under section 72 shall be served on the owner

chief agent, manager or occupier of such
property by or through the Collector of the
di strict in which such owner,

chi ef agent, mmnager or occupi er nmay reside or
have his chief place of ~ business, and one
return for the whole of such -property shal

suffice.

74. VWhen a property is partly in and partly
out si de Bengal . ~\Whenever any property
assessabl e under this Chapter Ilies partly
within and partly outside the territories
adnmi ni stered by the _Lieutenant-CGovenor of
Bengal, the return furnished as required by

section 72 shall state the total annual net
profit accruing from and the total annua

despatches of coal ‘and coke despatched from
such property, calculated as aforesaid, and
also the proportion of such profits and
despat ches whi ch nay- reasonably be cal cul at ed
to accrue in or to be despatched  from the
territories admnistered by the Lieutenant-
Governor of Bengal

208

75. If return not furnished or  incorrect,
Col l ector to make valuation.-If such return be
not furnished within the period of two nonths
fromthe date on which such notice was served

or within any extended tinme allowed by the
Col l ector of the district or if such Collector

shall deemthat any return nmade in “pursuance
of such notice is untrue or incorrect, such
Coll ector shall proceed to ascertain and

determine by such ways or neans as to -him
shal | seem expedi ent the annual net profits of
or the annual despatches of coal and coke from
such property cal cul ated as af oresaid.

76. Val uati on on val ue of property.-I1f such
Col l ector be unable to ascertain the annua

net profits, or the annual despatches, as
aforesaid, of or fromany property assessable
under this Chapter, he may by such ways or
nmeans as to him shall seem expedi ent,

ascertain and deternine the value of such
property, and shall thereupon determ ne six
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percents on such value to be the annual net
profits thereon or, in the case of the annua
di spatches, shall determ ne such quantity as
having regard to all the circunstances of the
case he considers just and proper to be the
annual despatches therefrom™

The form of notice prescribed under s. 72 is set out in Sch

E to the Act.

The material words of the notice run
"The owner is required to lodge in the office
of the Collector of the district of a return

in the form hereunto annexed, showi ng the net

profits of the calculated on the average of
the profits of the last three years for which

accounts have been made up... "Form of Return
Detail of yearly profits of mnes,, quarries, railways and
trammvays, or other i movabl e property

209
in the possession or under the control of the person
submitting the return

1 2 3 4
District Parganas
Nanme of Annual net pro-
hol der or fits per. annum
I n which the property manager on-the average
lies of the last three
years of which
account s have

been nade up.

The argunment addressed to us by the learned Attorney-Genera
for the appellants was substantially the sane as was put
forward before the |earned judges of the H gh Court and
which they rejected. Briefly stated, the submssion was
this. Under s. 6, which has to be read with s. 72, 'the tax
i nposed by the Act is not a tax on.the nine as a species of
i movabl e property, but on the "'annual net profits" derived
fromthe mine. In order that a person may derive "’profit"
froma mne, the mne must be worked and the ore -extracted,
but even that by itself is insufficient. The extraction of
the ore involves expenditure and"’ profits" could be said to
be derived fromthe mne only when the extracted ore is sold
and the anpunt realised by the sale of the ore is in _excess
of the <cost of extracting the ore. A sale of the ore is
thus an essential ingredient or a sine qua. non for the
emergence of a profit on which alone the cess (is |evied.
Where, however, the ore extracted is not sold but is used by
the owner in the production of other finished products there
is no question of the owner of the ore realising a~ "profit"
fromthe mine. In these of an assessee |like the appellants
the business of winning the ore and of converting the ore
won into a finished product is not by any neans to be
concei ved of as made up of two distinct

210

busi nesses conducted by them but only as a single integrated
undertaki ng for the production of steel and steel products.
Unless one could postulate first that the business of
winning the ore was a separate business from that of
Converting the ore won into steel, and secondly, could
nationally treat the won ore as having been sold by the
first business to the second, it would not be possible to
concei ve of any profit being derived fromthe working of the
mne. He subnmitted that there was no factual basis for the
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first postulate, viz., that there were two separate
busi nesses and secondly, even assunming that it were possible
to separate the two activities in the course of which goods
produced in one business were consuned in the other, stil
no "profit" can in law result by such use because "profits"
could accrue only by the sale of the product and the
consunption by the sane individual of his owmn goods could
not result in a "profit" because a person cannot sell to
hinsel f or trade with hinself.

A further submission that was made was that though the Act
had made provision for the levy of a cess or rate based upon
nmere beneficial occupation w thout perception of rent froma
third party occupier, in the case of "land". it had
deliberately made no such provision for computing the
beneficial occupation of nines such as the ones now under
di scussion and that  this was itself an indication that
without the actual receipt of - "profit" a nere beneficia
occupation of the m ne was not sufficient to enable a charge
to be inposed. There were a few other mnor and ancillary
poi nts suggested, but we shall refer to themlater.

It woul'd __be convenient to deal  with the above two
subm ssi ons separately. So~ far as the muin and t he
principal point which we have set out earlier is concerned,
it is manifest that it hinges on the " acceptance of the
proposition that no "profit" accrues froma nine to an owner
unless the ore extracted is sold by himtoa third person
and the sonewhat related proposition that where a person
carries on a multiple but

211
nonet hel ess an integrated activity that produces an entire
profit, the total profits derived by him cannot be

di si ntegrated and apportioned between the di fferent
activities wunless the relevant statute under which the tax
i s imposed makes specific provision for such purpose,

Before entering on a discussion of this question it is
necessary to notice an argunent advanced before us by M.
Si nha, the | earned Governnent Advocate who appeared for the
respondent. His submission was that it was s. 5 of the Act
whi ch created the charge and inposed the liability and that
s. 6 and the other related provision in -s. 72 nerely
provided the vyardstick or the neasure of that charge and
that as the mne was i movable property within the district
it was subject to the cess at the rates specified in ss. 6 &
72. We consider that the subni ssion provides no answer -~ to
the problem before us. It matters little whether in
techni cal |anguage the charging sectionis S. 5 o0or ss. 5 6
and 72 read together. Wen once it is conceded, as it nust
be, that in the case of a mne there is no liability to pay
the tax wunless the. mne were worked and the worKking-
produced a "profit", the question would still have to be
answered as to whether the nine can be said to produce an
"annual net profit" on the basis of which alone the cess
Could be | evied when the ore won is not sold as such but it
is converted into a finished product and is sold thereafter
The | earned Attorney-Ceneral concentrated on the neani ng of’
the expression "profit" occurring ins. 6 and the related
provisions of the Act. "Profit" according to him arises
only when a comodity produced, obtained or acquired is the
subject of a comercial transaction of sale and represents
the difference between the expense or cost of production or
acquisition and the anount realised on the sale, and the
main submission was that as there was no sale by the
nm ne- owner of the product of the mine as such, no "' Profit"
212

could in | aw be deermed to have accrued to himfromthe m ne
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In further elaboration of this point, reliance was placed on
the fact that what was brought to charge-or rather what was
taken to be the taxable event-was "the annual net profit,"
and this conputed on the basis of the average of "annual net
profit for three years" (vide ss. 6 & 72 of the Act). Thi s
[ ast circunmstance however does not obviously advance the
case far, because, if it is possible to conceive in |law of a
profit or a net profit being derived when the nined ore is
utilised by a mne-owner in his factory, neither in logic
nor on principle is there any difficulty in there being an
"annual net profit", particularly seeing that the operation
of mning is a continuous process extending for years
t oget her.
In support of his basic subm ssion the |earned Attorney-
CGeneral called in aid the principle laid down by the House
of Lords in Styles v. The New York Lift, |Insurance Conpany
(1) that no-one can make a profit out of hinself’. He also
referred ‘us to the follow ng passage in the judgment of.
Rowl att, J., in Thomas v. Richard Evans & Co., Ltd. (2)
"It is true to say a person cannot nmmke a
profit out ~of hinmself, if what is neant is
that he may provide hinmself with sonmething at
a |l esser cost than that at which he could buy
it, or if he does something for hinself
i nstead of enploying sonebody to do it. He
saves /nmoney in those circunstances, but he
does not make a profit."”
He further invited our attention to Ostime v. Pontypridd (3)
and to the passage in the speech of Viscount Simon in the
House of Lords :
"The identity of the source with the recipient prevents any
qguestion of profits arising."
H's next submission was that this principle had been
accepted by this Court in Kikabhai Prenchand v. Conm ssi oner
of |l ncone Tax, Bonbay (4) and that
(1) (1889) 2 T. C 460. (2) (1927) 11 T. C. 790, 822.
(3) (1946) 28 T. C. 261, 278. (4) [1954] S. C. R 219.
213
t he reasoni ng underlying, this, decision conpelled a
decision in his favour
It is not necessary to exam ne the scope of the maxi mthat a
person cannot make a profit out of hinmself or ascertain
whether the principle; is subject to any exceptions. It
m ght here be pointed out that it has been held by the House
of Lords in Sharkey v. Wrnher (1) that the genera
proposition that no one could trade with himself and make in
its true sense or meaning taxable profits by dealing wth
hinself is not wuniversally true and, that (there are
situations in which a man could be said to nmake a profit 1
out of the consunption of his own goods. However, ~as the
principle underlying the decision of this Court in< Kikabha
Prencthand’s case (2) runs counter to the decision of the
House of Lords in Sharkey v. Wernher (1) vide Comm ssioner
of I ncome-tax, Bombay City 1, Bonbay v. Bai Shirinbai K
Kooka (3) we are bound to proceed on the basis that on
to those in Kikabhai’'s case () the principle
applies and negatives the idea of ’'a taxable profit
emer gi ng.
It is, therefore, necessary to exam ne the preci se scope of
the decision in Kikabhai’s case (2). The case arose under
the |Indian Incone-tax Act and the question 'related to the
conputation of the income and profits of a bullion nerchant.
The assessor had, during the accounting-year, wthdrawn sone
"bullion from his stock-in-trade and transferred it to a
trust which he had created. The assessee valued the bullion

facts sim |l ar
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withdrawn at the price at which he had bought it, so that no
profit was shown to have resulted to himby reason of the
transfer of this stock-in-trade. This was objected to by
Revenue whose contention was that the bullion wthdrawn had
to be valued at the market price of the commdity on the day
of the transfer. This Court, accepting the contention of
the assessee, allowed his appeal and the ratio of this

(1) [1956] A.C. 58. (2) [1954] S.C.R 219
(3) [1962] Supp. 3 S.C. R 391
214

decision is to be found in the following passage in the
j udgrment of Bose, J., who spoke for the. majority :
"We are of opinion that it is unreal and arti -
ficial to separate the business fromits owner
and treat them as if they were separate
entities trading with each other and then by

nmeans of a fictional sale i ntroduce a
fictional profit which in truth and in fact is
non- exi stent. Cut away the fictions and you

reach the position that the man i s supposed to
be selling “to hinself and thereby making a
profit out of hinself which on the face of it
is not only absurd but against all canons of
mercantile-and i ncome-tax law "
This was slightly expanded in the illustration given of a
trader in rice withdrawing rice from hi's stock-intrade for
the purpose of consunption by his famly. The |earned judge
added that if the trader in rice transferred some stock to a
private godown:
"What he chooses to do with the rice in his
godown i s no concern of the Incone-Tax Depart -
nment provi ded al ways that he does not sell it
or otherwi se nmake a profit out of it. He can

consunme it,  or give it away, or just

rot...... How can he be said to have made an
i ncome personally or his business a profit,
because he uses ten bags out of his godown for
a feast for the marriage of his daughter ?"
It woul d be seen fromthe above that the stock withdrawn was
not the subject of any comercial transaction but was, so to

speak, lost to the business. But that is not the position
here. Though the m ned ore was not itself the subject of a
sale, it was converted into a compdity which was the

subj ect of a sale.
The question, therefore, arises whether when a sale or a
conmer ci al transaction which mght result
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in a profit takes place not of the comobdity itself but of
sonething into which it is transforned, "a profit" could be
said to accrue by reason of the acquisition of the basic
conmodi ty. Let us now anal yse the concept underlying this
situation. It could not, for instance, be that unless the
m ned ore was sold as it canme out of the mne there could be
no profit and that if the ore underwent any nodification
from the state in which it was when nmined, say by being
reduced to conveni ent sizes or by being broken up into snal
fragments or even pulverised, there could be no profit
arising out of the sale of the ore so dressed. it is
needl ess to add that in such a case the cost of the dressing
or the pulverising for the market could be an item of
expenditure which would have to be taken into account in
ascertaining the profit fromthe sale of the ore. |If oneis
right so far that profit could result fromthe sale of the
m ned ore so dressed up for the market, could there be any

| et
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logic in the contention which denies the existence of profit
fromthe mned ore when not the dressed ore but sone product
of the dressed ore is sold. No doubt where the nined ore
under goes some processing before it is narketed, the process
being either cleaning or dressing etc., the processed
product might continue to be conrercially known as ore. But
the question would then arise "lIs it essential for a
"profit’ to result fromthe working of the mine that there
should be an identity in a commercial sense between the
commodity which is the subject of sale and the comodity
which is won fromthe mine ?" In other words, is it the
position that if there is loss of that identity the concept
of "a profit" arising fromthe production of that comuodity
al so disappears ? W find it difficult to appreciate the
ratio behind the contention that if the nmined ore is
processed, and the processed product conmercially goes under
anot her name , because the processing results in extensive
nodi fi cations of the Yaw material, then the sale of the
finished 'product can in lawvyield no "Profit" from the
wor ki ng- of the mne.

216

At this stage it is necessary to bear in mind a fact that
what we have here i's not-a consunption in the-sense of
di ssipation of the ore won as a result of which the
commodity is entirely lost, as would be the case where, for
i nstance, grain produced by an agriculturist is consuned in
his own famly-this’ being the very illustration referred

to by Bose, J.,, in Kikabhai Prenthand s case(1). The
situation here is that there has been a sale of the end
product and the contention is that notw thstanding the sale
and the- realisation of profit fromthe sale of ‘that end
product, there is no profit attributable to the product of

the mne. |In this connection the |earned  Attorney-Genera
referred us to the decision of this Court in Doors Tea Co.
Ltd. v. The Conmi ssioner of Agricultural Incone-tax West

Bengal (2) . The question raised for decision was whether the
val ue of banboos, fuel tinber etc. grown by an assessee, but
which were wutilised by him for the purposes of  his tea
busi ness could be taken ; into account in conmputing "his
i ncome, profits and gains" for the purposes of the Benga
Agricultural Incone Tax Act. This Court held that it could
be and that even if that itemdid not fall wthin the word
"Profits or gains", it was certainly ""incone" which was of
wi der inport. It may be pointed out that the |earned,
judges did not expressly negative the itembeing "' Profits",
and the decision is authority only in regard to the broad
sweep of the expression "lncone" in the, statute there
i nterpreted.

It could not be disputed that factually the profit from the
m ni ng operation and the winning of the mneral is enbedded
in the profit realised fromthe sale of the end product. A
sinple illustration would denonstrate this. Let us assune
that the cost of winning the ore is Rs. 50/- a ton and the
market price of simlar ore which would have to be wused in
the absence of the ore mned is Rs. 60/-per ton. Ther e
could not be any doubt that this difference of Rs. 10/- per
ton of ore would be reflected in the

(1) [1954] S.C. R 219.

(2) (1962) 3 S.C. R 157.
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profit or loss resulting fromthe sale of the steel. It is
needless to add that if in a given case the mined product
costs nore than the market price of the comodity, there
woul d be a loss on the mning operation notw thstandi ng that
there is a profit realised fromthe sale of the end product-
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steel, but these are matters of calculation not relevant at
the present stage, for we are endeavoring to ascertain
whet her there could in law be a profit when the nined ore is
converted into steel in the mlls of the mining-conpany, If
thus factually the profit fromthe mne or fromthe mning
operation is inbedded in the profit fromthe sale of the
steel is there any principle of |aw which prevents effect
being given to this factual position ? The |earned Attorney-
General submitted that in such. a situation the ""Profit" is
not a real or an actual profit but is one which is nerely
notional, and that when the Act spoke of a "profit" it neant
an actual, real and realised profit and: not a nerely
notional "profit". W find ourselves unable to accept this
submi ssi on. We start with the premise that by the sale of
the end product a real "' Profit" has been realised. When
analysed it is found that profit is the aggregate or
resultant of the profits fromdifferent lines of activity.
if arithmetically that total ‘represents the resul t ant
aggregation of different itens of activity we fail to see
how it coul'd be said that the profit fromeach item which
results in that total is a notional and not an actual or
real profit. In the interests of clarity, we-should add
that the principle wuld be the same when the sale of the
end product yields no profit, but results in a loss, only in
such a case, the rel evant conponent, viz, the disintegrated
profit or loss resulting fromthe mning operation would
dimnish the loss if that were a profit, or add to the |oss
if that were also a loss. No doubt, there was a further
contention urged that you cannot di ssect that final profit
in order to ascertain.its. conponents, but it is quite a
different one from that now under consideration and we

shall’ deal with it "in its proper place
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But what we are now concerned to point out is that if it is
capabl e of di snmenberment or - disintegration into its
conponents, it wuld not be correct use of |anguage to

designate the profit so apportioned and ascertained as
attributable to each line of activity any the |ess real than
the aggregate profit realised fromall the ventures. /In the
way in which we have approached the problemthere could be
no question involved of any departure from the  principle

that a man cannot trade with hinmself. In fact, the princi-
ple of dichotony is brought in by the |earned Attorney-
CGener al by first disintegrating the business  of t he

appellant into two-first as a m ne-owner winning the ore and
later by a Steel Manufacturing Co., consuming the won ore
and then posing the question as to whether the transfer of
the ore fromthe mning section to the nmanufacturing. one
could in law involve a sale of the product so as to yield a
"profit". It would be apparent that if one proceeded on the
basis of treating the businesses as a single and integrated
one, as the |earned Attoney-CGeneral desired us to do, as one
unbroken chain fromthe start of the mning operation to the
sale of the finished steel or steel products by the conpany-
no question of a person trading with hinself would arise,
but the very different one as to whether there could be a
disintegration of the profits of an integrated business,
bet ween the conponent constituents which go to make it up.
Undoubtedly, in order to ascertain the profits fromthe mne
there woul d have to be a disintegration of the gross profits
which finally emerge fromthe sale of the finished steel or
steel products. Wiat we desire to point out is that this
i nvol ves no disintegration of the business affording scope
for the contention based upon the principle that a person
cannot trade with hinself, but the one far removed from it,
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viz., whether when a profit has-been made as a conjoint
result of different but integrated operations, the profits
so derived could be broken up so as to permt t he
attribution of

219

specific anpbunts of profit to each or any of the severa
operations or activities.

This takes to the point as to whether there is anything in
law to preclude the disintegration of profits in order to

ascertain the profit or loss attributable to each 1line of
activity where the sale of the final end product results in
a profit or loss for the entire venture. It was submtted

by the |earned Attorney-Ceneral that there was no genera
principle of lawthat profits resulting froma series of
integrated activities could be di snenbered or disintegrated
for ascertaining the profit or |loss fromeach of the severa
activities fromwhose total operation an ascertained profit
accrued to an.individual. The argument was that for the
disintegration of profits in such a situation there should
be express statutory provision therefor and that in its
absence there could be no "artificial" cutting up of the
busi nesses for the purpose of ascertainment of the profits
fromeach of the activities:
For the position that there could be a disinter gration of
profits for ascertaining the quantum if ‘any attributable to
one of the related and constituent activities, the |earned
Counsel for the respondent placed reliance particularly on
two decisions of this Court: Conmi ssioner of  Income Tax,
Bonbay v. Ahnedbhai. Urarbhai, & Co. Bonbay(1l),  and Anglo-
French Textile Co. Ltd. v. Conm ssioner _of Incone Tax,
Madras (2), where the Court effected an apportionnent of the
income for the purpose of |evying ~incone-tax. It is
unnecessary to go into the details of “those decisions
because, as was correctly pointed out by the | learned
Attorney-General, the Court was concerned in themnot wth
the general principle of apportionability of "the incones,
profits or gains" accruing fromconnected activities but
with the interpretation of the specific provisions of the
Excess Profits Act, 1940, and the Indian Incone-tax Act,
1922. On the other hand, in support of his subnission
(1) [1950] B.C. R 335, 353.
(2) [1954] S.C.R 523.
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that in the absence of statutory provision therefor there
could be no disintegration of profits the learned Attorney-
CGeneral relied on a passage fromthe judgnment of Patanj al
Sastri J., as he then was, in the first of these  decisions
where the | earned judge said
"While it may well be a 'fallacy’;,. while in
applying a taxing statute which directs atten-
tion to the situation of the source of incone
as the test of chargeability, to ignore the
initial stages in the production of the incone
and fasten attention on the [ ast stage when it
is realized in noney, it may be open to
guestion whether it is in consonance wth
busi ness principles or practice, in t he
absence of any statutory requirenent to that
effect, to cut business operations arbitrarily
into two or nore portions and to apportion, as
between them the profits resulting from one
conti nuous process ending in a sale."
He sought further support for his submission in a passage to
a like effect in Commi ssioner of Income Tax, Madras v. Diwan
Bahadur S. L. Mathias(1l) where Sir CGeorge Rankin stated




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 18

" But the green coffee itself cannot be
regarded as income, profits or gains wthin
the neaning of the Act- it is grown for
purposes of sale and in order that profit may
be earned. The busi ness operations cannot be
arbitrarily cut into two portions, but nust be
regarded as a whole."

W are wunable to agree that these two passages afford

assistance to the contention urged before us by the |earned

Attoney-Ceneral. It is sufficient to take up the second of

the above quotations as it typifies the principle’ it would

be seen that it was directed to pointing out that where the

profits arising fromthe sale of-an end, product or as the

result of an ultimate

(1) (1938) L.R 66 I.A" 23, 34.
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activity are brought to tax, there is no principle of [aw by
which there could be a disintegration for the purpose of
confining the taxable profit to that which resulted fromthe
ultimate " activity alone. The assessee in that case grew
coffee on his own lands in the State of Mysore and the raw
cof fee was brought into Mangalore, then in the State of
Madras, where it was cured and processed and then sold, the
sal eproceeds being received within the ""taxable territory”.
The assessee contended that as he had already received the
raw coffee in the Mysore State the value of that product
shoul d be excluded in conputing the profit nade by the sale
of the cured coffee. It was this contention that was
rejected and the ‘reasoning in the passage, extracted
earlier, was directed to that purpose.

Cases where the profit resulting fromsales of end products
are brought to tax, could be divided into broad groups. The
first would conprise those where the entirety of the  profit
is liable to tax, i. e., without the elimnation of |income,
profits etc., derived at any earlier intermediate stage.
The Mathias Case (1) dealt with by the Privy Council is an
illustration of this class. The other group would /conprise
those in which there is either non-liability or a  specific
exenption of the "inconme, profits and gains" accruing 'up to
a defined stage, and this class which is really the converse
of the one we are nowdealing with, we shall~ have to
consider in nore detail. W are saying that this is the
converse, because, whereas in 'the case before us, the
profit from the later or manufacturing activity is not
brought to tax by the Act but only the profit" from the
earlier mning operation, in the second of the groups
mentioned before, the profit fromthe later activity is
al one brought to tax there being either non-liability or a
statutory exenption in favour of the income . or ~profit
derived at an antecedent stage froman earlier activity. In
this latter group, there is necessarily inplicit a

(1) (1938) L. R 66 1. A 23, 34.
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di chotony brought about by the manner in which the statute
operates and brings to charge only that attributable to the
later activity. This was precisely the principle of’
conmer ci al accountancy on which the decision of this Court
i n Conmi ssioner of |ncone Tax v. Kooka (1) rests.

It is in the sane ratio that underlies r. 23 of the |ncone
tax Rules to which we shall advert Ilater. The taxing
enact ment now under consideration having brought to tax
solely the profit derived froma single activity there has
necessarily to be an apportionnent between what is
attributable to that activity and that which is attributable
to the further processes which result in the conversion of
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the ore won, into steel and allied products.

That even in cases where the profit resulting from an
ultimate activity is brought to tax there could be an
apportionnment if there were an exenption in respect of the
profits resulting fromdistinct activities at earlier stages

is illustrated by the provisions of the Indian |ncone-tax
Act itself. Thus in the case of, say, a sugar mll which
grows its own cane, in the absence of any exenption for the
ed fromagriculture i. e., fromthe production

of the cane, the entire profit of the mlls fromthe sale of
the sugar would have to be included in the taxable profits
under s. 10 of the Incone-tax Act. But s. 4 (3) (viii)

exenpts agricultural incone as defined ins. 2 (1). The
result therefore is that there is a disintegration or
di chotony of the "incones, profits or gains" of the business

and of agricultural~ incone, so that there has to be an
apportionnment between the two.in order to determine the
taxabl e incone ~of an assessee. It is on account of this

situation that' s. 59 (2) of the Incone-tax Act provides for
rul es being nade- for prescribing the nanner in which and
the procedure by which “incomes derived in part from
agriculture and in part frombusiness shall be arrived at.
In exercise of the rule-making power thus
(1) [21962] Supp. 3'S.C._R 391
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conferred r. 23 has been franed | ayi ng down the principles
on whi ch the apportionnent should take place whose terns we
shal | set out nerely for illustrating this principle :
"23. (1) In thecase of income which is
partially  agricultural incone-as defined in
section 2 and partially inconme chargeable to

i ncone-tax under the head "Business," in
determining that part whichis chargeable to
i ncome-t ax t he mar ket val ue of any

agricul tural produce which has been raised by
the assessee or received by himas rent in
kind and which has been utilised as raw
material in such business or the sale receipts
of which are included in the accounts of the
busi ness shall be deducted, and no - further

i ncome deriv

deduction —shall be -made in respect of

expenditure incurred by the assessee as a
cultivator or receiver of rent in Kkind.

(2) For the purposes of sub-rule (1) "nmarket
val ue" shall be deenmed to be :-

(a) where agricultural produce.is -originally
sold in the market in its raw state or
after application to it of any process
ordinarily enpl oyed by a cul tivator or
receiver of rent in kind to render it fit to
be taken to nmarket, the value calculated
according to the average price at which it has
been so sold during the year previous to  that
in which the assessnent is nade;

(b) where agricultural produce is not ordi-
narily sold in the market inits raw state

the aggregate of

(1) the expenses of cultivation;

(2) the land revenue or rent paid for the
area in which it was grown; and

(3) such ampount as the Incone-tax Oficer
finds, having regard to all the circumnstances
in
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an
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each case, to represent a reasonable rate of

profit on the sale of the produce in question

as agricultural produce."
In our opinion therefore the principle of apportionnent
resting on the disintegration of the wultinmate profits
realised by the assessee is inplicit in a provision |like
that ins. 6 of the Act under which the profit derived from
an initial activity is brought to charge where further
activities are undertaken by an assessee with reference to
the ore won and a profit is realised by the sale of the end
product .
The second principal subm ssion of the |earned Attorney-
General was that the ‘Act by its provisions contained
unm st akabl e indications that the expression "Profit" was
used in ss. 6, 72 and the other relevant provisions in the
narrow sense and confined it to profit fromthe sale of the
won ore as such. In support of this subm ssion, he drew
attention to the parallel provisions of the Act in relation
to the determ nation of "the annual value of |ands" which
was anot heritemwhich along with the annual net profit from
m nes and quarries was brought to charge for the inposition
of the cess under s. 6. "Annual value" would, he said, have
normal Iy included only the profit derived fromland, not the
benefit accruing to the owner fromhis own occupation. In
order to include the |latter category also, the Act contained
a definition of "annual value’ which ran

"4. Interpretation clause.-In this Act, unless

there be sonething repugnant in the subject or

cont ext , -
" Annual ~val ue of | and, etc.’-"Annual value of
any |land, estate or tenure’ neans the tota
rent which is payable, or if no rent is
actual ly payable, would on a reasonabl e
assessment be payable during the year by al
the cultivating raiyats of such land, estate,
or tenure, or by other persons in the actua
use and occupation thereof..
225
Expl anati on. For the purposes of the forego-
ing definition, whatever is |awfully ~payabl e
or deliverable, or would on a reasonable
assenment be | awfully payable or deliverable.
in noney or in kind, directly to t he
Gover nnent , -
(a) by raiyats cultivating land in a Govern-
ment estate-on account of the use or - occupa-
tion of the land, or
(b) by other persons in the actual use. and
occupation of land in such an estate, shall be
deened to be "'rent"."
The position of a mine owner who consunmes the ore won in his
factory was it was subnmitted anal ogous to the case of a
| and-owner in beneficial occupation of his own land who
thereby though wundoubtedly obtains a benefit, derives no
"profit" from the land. On this line of reasoning the
argunent was that in the absence of a Specific provision as
regards those mne-owners who did not sell the ore won,
there was no liability to charge under the Act. W fee
unable to accede to this argunent. The fact that in the
case of other imovable property beneficial occupation by
the owner is treated as on a par with the receipt of rents
and profits, 1is sone indication that the fornmer was not
outside the contenplation of the framers. It is no doubt
possible that at the date when the statute was enacted its
franers mght not have had in mnd cases such as those of
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the appellants before wus, but that by itself is hardly
sufficient for the inference that they were outside the
scope of the charging section. Wat is crucial and of sole
relevance are the words and the width and scope of the
charging provision% and if the appellants are wthin it
matters little that cases such as" these m ght not have been
actual ly envisaged by the franers of the enactnent.

The learned Attorney-General sought aid fromthe rule of
construction that there was no equity in a
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taxing statute and that unless the tax-payer was squarely
brought w thin the,charging section, no tax could be
i mposed. In ultimate analysis this, nmerely neans that in
the case of an anbiguity in the construction of a taxing
statute if according to one construction a tax is |eviable,
while on another it is not, the tax-payer is entitled to the
benefit of the doubt.” In the view,, however,, that we
entertain regarding - the construction of the rel evant
provi sions of the Act we consider there is no scope for the
applicati'onof this rule of construction

It was further submitted to us that the Act was defective in
that it did not provide any specific nachinery for the type
of cases now on hand and that owing to this lack of
machinery there could be no inposition of the charge. In
support of this reposition reliance was placed on the well-
known deci si on of the House of Lords in Col quboun v. Brooks
(1). W do not consider that there is force in this
argunent. W have already held on a construction of ss. 5
6 and 72 that where activities other than mere winning the
ore are carried on by an assessee and there i's a transaction
of sale of the ultimte product and the profit, if any
derived from the working of the mne is, "so to speak
enbedded in the final realisation, a profit may accrue to
the assessee from the mning operation which can be
di sintegrated and ascertained and a tax |evee thereon. We
are not here concerned with the manner in which this
di sintegration should take place or the conponents or itemns
which would have to be taken into account in arriving at
"the annual profit" fromthe nmine for the purpose of ' being
brought to tax under ss. 6 and 72. Those will ~be the
subj ect-matter of enquiry by the rel evant conpet ent
authorities by vitue of the order of remand passed by the
Board of Revenue in these cases’ As we have pointed out
earlier, what we are concerned with in these appeals is
nerely whether there could in | aw be an annua

(1) (1889) 14 App. Cas. 493.
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profit from the mne in cases where the ore produced from
the mne is sold not as ore but is utilised as the /raw
material for the nmanufacture of other products which are
sol d. When once it is conceded, as it has to be, that in
order that profit may result fromthe mining activity, it is
not necessary that the ore should be the subject of sale in
the sanme condition. as it was when it came out of the mne
but that even if the won ore is subjected to processes to
nake it nore useful or attractive to a buyer and then sold,
there would be a profit,. and that in the latter event the
expenses of processing would be a legitinate outgoing for
conputing the profit, it appears to us to followthat if the
ore is so processed as to turn it into a different comodity
and then sold there would be no negation of the concept o "a
profit " fromthe mne, and the question would be only as
regards the elimnation of the further expenses involved and
princi ples on which these could be ascertained. It is the
function of the relevant assessing authorities to determ ne
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the annual profits in case of dispute and besides, there is
a residuary provision contained ins. 76 of the Act wunder
which in cases where the Collector’ is unable to ascertain
the annual net profits he may deternmine it on the basis of 6
per cent of the value of the mne. It is for these reasons
that we are unable to accede to the subm ssion that the
charging provisions should be rejected as inane because of
the want of an express nachinery for determ ning the basis
of apportionment in cases where the ore is sold not as ore
but is converted into other products which are the subject
of sale.

The | ear ned At t or ney- Gener al directed consi der abl e
criticism towards the ‘reasoning of the judgment of the
| earned judges of the Hi gh Court on which they based their
conclusions and particularly the decisions upon which they
relied in support of their conclusions. W consider it,
however, unnecessary to deal- with these since we are

sati sfied that, for the reasons stated already, the
concl usion of the H'gh Court that the
228

case of the appellants was within the charging sections of
the Act is correct.

M., B. C Ghose-learned Counsel for the appellants in
Cvil Appeals Nos. 600-601 of 1961-whil e adopting the
subm ssions of the /|l earned Attorney-General on the mai n
part of the case, subnitted that as there was no, narket
for copper-ore which was the product won by his clients,
there could be no determnination of the market. price for the
ore and hence no possibility of ascertaining the profit
derived fromthe m ning operation. W consider ‘that this
submi ssion has no relevance-in 'these appeals which are
concerned not with ascertaining how the profit froma mning
operation is to be determined, but solely with the |ega
point as to whether, where a mne-owner does not sell the
ore as such but converts it intoa finished product which he
sells, there could in |law be any profit from the mining
operation. W therefore consider that the subm ssion i's not
pertinent at the present stage and have refrained ‘therefore
fromdealing with the merits of that contention
The appeals fail and are disnmissed with costs. One set of
hearing fees.
Appeal s di sm ssed.
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