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The scope of ‘Section 19(b) of the Specific Relief Act
read with Explanation Il to Section 3 of the Transfer of
Property Act and the provisions of Section 20(2) of the
Specific Relief Act, 1963, determi ne the result of this

appeal. It will be apt to begin our discussion with Section
19(b) of the Specific Relief Act, 1963 which is in the
following terms : 19. Relief against parties and persons

claimng under them by subsequent title - Except as

ot herwi se provided by this Chapter, specific performance of
a contract may be enforced agai nst -

(a) kkk *k*k Kk*%x

(b) any other person claimng under himby /a title
arising subsequently to the contract, except a transferee
for value who has paid his noney in good faith and wi thout
notice of the original contract;

(C) to (e) *kkk *kk kk*%x

Section 19 provides the categories of persons against
whom specific performance of a contract may be enforced.
Among them is included, under clause (b), —any transferee
claim ng under the vendor by a title arising subsequently to
the contract of which, specific performance (is sought.
However, a transferee for value, who has paid his nmoney in
good faith and without notice of the original contract, is
excluded from the purview of the said clause. To fal
within the excluded class, a transferee nmust show that :
(a) he has purchased for value the property (which is the
subject-matter of the suit for specific performance of the
contract); (b) he has paid his nobney to the vendor in good
faith; and (c) he had no notice of the earlier contract for
sale (specific performance of which is sought to be enforced
against him. The said provision is based on the principle
of English law which fixes priority between a legal right
and an equitable right. |If A purchases any property from
B and thereafter B sells the same to C, the sale in
favour of A, being prior in tine, prevails over the sale
in favour of C as both A and C acquired |egal rights.

But where one is a legal right and the other is an equitable
right a bona fide purchaser for val uabl e consideration who
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obtains a legal estate at the tine of his purchase without
notice of a prior equitable right is entitled to priority in
equity as well as at law. [Snells Equity Thirtieth
Edition p. 48] . This principle is enbodied in Section
19(b) of the Specific Relief Act. It may be noted here that
notice may be (i) actual, (ii) constructive or (iii)

i mputed. Section 3 of the Transfer of Property Act defines,
inter alia, a person is said to have notice of a fact when
he actually knows that fact, or when but for wlful
abstention froman enquiry or search which he ought to have
made, or gross negligence, he would have known it. And
Expl anation 11 appended to this definition clause says
Any person acquiring any inmovabl e property or any share or
interest in any such property shall be deenmed to have notice
of the title, if any, of any person who is for the tine
being in actual possession thereof. Thus, it is seen that a
statutory presunption of notice arises agai nst any person
who acquires any i nmovabl e property or any share or interest
therein of the title, if any, of the person who is for the
time beingin actual possession thereof. The principle of
constructive notice of any title which a tenant in actua
possession my have, was |aid down by Lord El don in Daniels
Vs. Davi son [(1809) 16 Ves. 249 at P.254]. The |Iearned
law Lord observed, Upon one point in this cause there is
considerable authority for the opinion | hold; that, where
there is a tenant /in possession under ‘a |ease or an
agreenment, a person, purchasing part of the estate, nust be
bound to inquire,  on what terms that ‘person is in
possession. That principle has been followed by various
H gh Courts in India. [See :~ Faki Ibrahimvs. Faki Gul am
Mohidin (AR 1921 Bonbay 459); Mahadeo vs. S. B. Kesar kar
(AIR 1972 Bonbay 100); Tiloke Chand vs. J.B.Bettie & Co.
(AIR 1926 Cal cutta 204); Parthasaradhi |yer vs. Subbaraya
G amani (AR 1924 Madras 67) and Mummi di- Reddi  Papannagar
Yella Reddy vs. Salla Subbi Reddy & Os. (AR 1954 Andhra
20)]. This being the position in llaw, we shall now advert
to the facts of this case. The appellant (referred to as
the tenant) 1is the unsuccessful plaintiff in the suit
giving rise to this appeal. He took on rent a shop situated
at Katlara Bazar, Loharawali Gali, Merta Cty (for~ short,
the suit shop) fromits owner, respondent No.5 (referred
to as, the vendor) and on the material date he was paying
rent of Rs.35/- per nonth. On January 25, 1978, he clains
to have entered into an agreenent with the vendor to
purchase the suit shop (Ext.1) for a sumof Rs.9200/- and
paid a sum of Rs.3200/- in cash and undertook to pay
remai ning amount of Rs.6000/- at the tine of execution of
sale deed. During the pendency of this appeal, he died and

the appel | ant s wer e substituted as his I ega
representatives. The tenant and the vendor are said to be
cl osely rel ated they are br ot hers as wel | as

brothers-in-law. Respondent Nos.1 to 4 (referred to as the

pur chasers) purchased the suit shop fromthe vendor on July

24, 1978 for a sumof Rs.20,000/- under Exhibit 4. O
Cctober 12, 1978 the tenant filed the suit for specific
performance of Ext.1l against the vendor and the purchasers
and their respective husbands - respondent Nos. 6 to 9.
The purchasers contested the suit denying genuineness of
Ext.1 and taking the plea that they are bona fide purchasers
of the suit shop for value wi thout notice of Ext.1. On the
basis of the pleadings, the trial court framed necessary
i ssues. Issue Nos.1 and 10, which are relevant to the
present discussion, read as follows : 1. Had the

defendant No.1 agreed to sell the disputed shop to the
plaintiff on 25.1.78 on the conditions witten in para 2 of
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the plaint and put the plaintiff in possession as owner
after taking Rs.3200/- in its lieu, and entrusted the

tenancy deed (letter) witten by himand his father, dated
Bai sakhi Sudi 9 Sanwvat 2029, to the plaintiff?

10. Have the defendants Nos.2 to 5 purchased the
di sputed shop after paying full price and had they no
know edge of the alleged agreenent to sell?

On December 15, 1984, after considering the evidence
pl aced before it, the trial court found all the issues in
favour of the plaintiff and decreed the suit. Dissatisfied
with the judgment and decree of the trial court, the
purchasers filed appeal (S.B. Cvil First Appeal No.7/85)
in the High Court of judicature for Rajasthan at Jodhpur
By his judgnent dated August 4, 1987, a |earned Single Judge
of the H gh Court, on reappraisal of the evidence and after
referring . to Section 19(b) of the Specific Relief Act, held
that the contesting respondents were bona fide purchasers of
the suit. shop and they paid consideration of Rs.20,000/-
wi t hout “having know edge of the said agreement (Ex.1). He
held that the registered sale deed (Ext.4) in favour of the
purchasers coul d not be cancelled and the relief of specific
performance could ‘not be granted in favour of the tenant.
The appeal was thus allowed on August 4, 1987. Assai l i ng
that judgrment of the | earned Single Judge, the tenant filed
Special Appeal No.27 of 1987 before the H gh Court. A
Di vi si on Bench, having agreed with all the findings recorded
by the | earned Single Judge, dism ssed the appeal on January
29, 1990. The Division Bench, however, held that sinply
because an enquiry fromthe tenant had not been nade as to
his real equitable interest in the property, it could not be
taken or presunmed that the defendants vendees had know edge
of the earlier transaction and pointed out that the ‘wvendor
gave out that the tenant was his brother as well as
sister-in-laws husband and the docunents were with him
whi ch  he woul d take back and deliver to themso, there was
no need to nmake further enquiry. It also held, the conduct
of the plaintiff has been elaborately dealt with by the
| earned Judge and on that basis, it has been found that the
version which the plaintiff has given is not trustworthy.
Besides that we may also state that the relief of specific
performance is an equitable relief. It would not be proper
exercise of discretion in granting equitable relief  of
cancellation of the sale deed in the circunstances of the
case. Thus, the Division Bench disnissed the appeal on
January 29, 1990. Fromthat judgment of the Division Bench
arises the present appeal, at the instance of the tenant, by

speci al | eave. M . Sanj eev K. Kapoor, the |earned counse
appearing for the appellants, invited our attention to
Expl anation 11 to Section 3 of the Transfer of Property Act

and submitted that both the | earned Single Judge as well as
the Division Bench erred in not taking note of the said
provision while holding that the purchasers are covered by
clause (b) of Section 19 of the Special Relief Act, 1963.
There is nothing in the conduct of the tenant, submitted the
| ear ned counsel, which would disentitle himto the relief of
specific performance of contract for sale. Ms. Madhuri ma
Tatia, the |learned counsel appearing for the purchasers
(contesting respondents), argued that both the vendor as

well as the tenant were close relations and the latter was
in possession as a tenant of the former, and these facts
were known to the purchasers, so Explanation Il to Section 3

of the Transfer of Property Act woul d have no application
in view of the close rel ationship between the vendor and the
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tenant and the pleas taken by the purchasers, the |earned
Singl e Judge ought to have considered the evidence hinself
and recorded a clear finding on issue No.l instead of
assuming the finding in favour of the appellant and decidi ng
the question of actual know edge for purposes of Section
19(b) of the Specific Relief Act, 1963. Even otherw se
al so, she argued, both the | earned Single Judge as well as
the Division Bench declined to grant the discretionary
relief of specific performance having regard to the close
relati onship between the vendor and the tenant, the price
mentioned in Ext.1 and the price paid by the purchasers and
the conduct of the tenant so, this court need not interfere
in the judgnment under appeal. On the above contentions, the
point that falls for consideration is : Whet her the
appellant (tenant) isentitled to specific perfornmance of
Ext.1? The purchasers have acquired a |legal right wunder
sale deed (Ext.4). Theright of the tenant under Ext.1, if
it is true andvalid, though earlier intine, is only an
equitable right and it does not affect the purchasers if
they are bona fide purchasers for  valuable consideration
wi thout notice of that equitable right. The foundation of
the claim of the tenant is the existence of an equitable
right under Ext.1l. W have referred to the pleadings of the
parties, the relevant issues and the findings of the courts
on this facet. The trial court found issue No.1 in favour
of the plaintiff. The | earned Single Judge having noted the
plea in the witten statement that the purchasers denied
execution of any agreenment by the vendor in favour of the
tenant and stated that any such alleged agreement was
forged, observed : It may be mentioned that 1 have assumed

the original contract because although Snt.Bano and others
have challenged it on the ground that it was fictitious and
not genuine, the finding of the |ower court on this ' aspect
of the <case that there was agreenent to sell between Ram
Narain and Satya Narain callsfor no interference. It

appears to us that he assumed the finding of the trial court
as correct and proceeded to decide the appeal presumably
because on issue No.10, he found that the purchasers did not
have actual know edge of Ext.1l. In our considered view the
| earned Single Judge ought to have considered the _evidence
and recorded his own positive finding on the question
whether Ext.1 was a true and valid agreenment. This feature
of the case was not adverted to by the D vision Bench

Therefore, issue No.l1l has to be considered afresh” by the
| earned Single Judge. Both the |earned Single Judge as wel |
as the Jlearned Judges of the Division Bench of the High
Court dealt wth the question whether the purchasers had
actual know edge of Ext.1, the earlier contract, and on
evidence found that the purchasers did not. have any
know edge of it. But they failed to notice the provisions
of Explanation Il to Section 3 of the Transfer of ~ Property
Act which is gernane on the point of notice. |I|ndeed, issue
No. 10 was not properly franed. The word notice should

have been used in issue No.10 instead of know edge because

Section 19(b) uses the word notice. Fromthe definition

of the expression, a person is said to have notice in

Section 3 of the Transfer of Property Act, it is plain that
the word notice is of wi der inport than the word

know edge. A person may not have actual know edge of a
fact but he may have notice of it having regard to the
af orementioned definition and Explanation Il thereto. | f

the purchasers have relied upon the assertion of the vendor
or on their own know edge and abstai ned from naki ng enquiry
into the real nature of the possession of the tenant, they
cannot escape fromthe consequences of the deened notice
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under Explanation Il to Section 3 of the Transfer of
Property Act. On this point, inthe light of the above
di scussion, we hold that the purchasers will be deened to
have notice of Ext.1, should it be found to be true and
val i d. The last point, whether on the facts and
circunmstances of this case, it will be just and proper to
grant discretionary relief of the specific perfornmance of
the contract in favour of the tenant or wll it be

inequitable to enforce Ext.1 against the purchasers renains
to be decided? The Division Bench in agreenent wth the
| earned Single Judge took the view that the plaintiff is not
entitled to the relief of specific performance of Ext.1l. As
on the question of genuineness and validity of Ext.1l, we are
remanding the case to the learned Single Judge. W do not
propose to express any opinion on this point and |eave it to
be decided afresh wth reference to the provisions of
Section 20(2) of the Specific Relief Act by the |earned
Si ngl e Judge after recording finding on issue No.1. For the
above reasons, we set aside the judgnent and order of the
Di vi sion ‘Bench confirm ng the judgnent of the | earned Single
Judge and_ remand the case to the learned single Judge for
his decision on (i) issue No.1 and (ii) whether the
plaintiff is entitled to the discretionary relief of
specific performance of -a contract in the light of Section
20(2) of the Specific Relief Act in accordance wth |aw.
The appeal is accordingly allowed but i'n the circunstances
of the case we nmke no order as to costs.




