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1. One Anna Shetty was facing trial for nurder of one Duni Chand
Kal ani. Duni Chand Kalani is said to be the uncle of one Pappu

Kal ani. He was an /accused in a nurder case. The said Anna Shetty
was nurdered in Jail.  Anna Shetty was rel eased fromJail on

15.10.1990. He was nurdered on the same day. The appellant was

an accused therein wiith many others. ~The said nurder took place in
view of the |long standing enmty between two gangs bel onging to
CGopal Rajwani and Pappu Kal ani-. A First Information Report was

| odged under Section 302/307 I'PC as al so under the Arns Act.
Appel | ant, however, along with others, were al'so charged under
Terrorist and Disruptive Activities (Prevention) Act (hereinafter
referred to as ' TADA').

2. I ndi sputably, a Constitution Bench of this Court in Kartar Singh
vs. State of Punjab, [1994 (3) SCC 569], while upholding the validity

of TADA directed constitution of a Conmittee to review the cases

pendi ng t hereunder for the purpose of maki ng recomendations to

the CGovernment, so as to enable it to consider the matters where in

its opinion, the charges under TADA were required to be dropped and

the matters for the prosecution thereunder should continue.

3. Kartar Singh (supra) was explained by this Court in RM Tewari
v. State (NCT of Delhi) and thers [1996 (2) SCC610] in the
foll owi ng ternmns:

"10. The observations in Kartar Singh 1 have

to be understood in the context in which they
were nade. It was observed that a review of

the cases should be made by a H gh Power
Committee to ensure that there was no m suse

of the stringent provisions of the TADA Act and
any case in which resort to the TADA Act was
found to be unwarranted, the necessary

remedi al measures shoul d be taken. The

Revi ew Committee is expected to performits
functions in this manner. If the

reconmendati on of the Review Comittee,

based on the material present, is, that resort
to provisions of the TADA Act is unwarranted
for any reason which permts wthdrawal from
prosecution for those offences, a suitable
applicati on nade under Section 321 CrPC on

that ground has to be considered and deci ded

by the Designated Court giving due weight to
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the opinion formed by the public prosecutor on
the basis of the recomendation of the High
Power Conmittee.

11. It has also to be borne in nmind that the
initial invocation of the stringent provisions of
the TADA Act is itself subject to sanction of the
Government and, therefore, the revised

opi nion of the Governnent fornmed on the basis

of the recommendati on of the H gh Power
Conmittee after scrutiny of each case shoul d

not be lightly disregarded by the court except
for weighty reasons such as nala fides or

mani fest arbitrariness. The worth of the
material to support the charge under the TADA
Act and the evidence which can be produced, is
likely to be known to the prosecuting agency
and, therefore, mere existence of prima facie
material to support the fram ng of the charge
shoul d not by itself be treated as sufficient to
refuse the consent for withdrawal from
prosecution. It is in this manner an-application
made to w thdraw the charges of offences

under the TADA Act pursuant-to review of a

case by the Review Comm ttee has to be

consi dered and decided by the Designated
Courts.™

4. Bonbay Hi gh Court al so took the sanme view and issued similar
di rections.

5. Pursuant to or in furtherance of the recommendations of this
Court as also the Bonbay H gh Court, a Review Committee was
constituted, headed by a retired Judge of the Hi gh Court of Bonbay.
The Review Committee took up for consideration 27 cases including
the one pendi ng agai nst the appellant herein. 1Inits report, the
Revi ew Commi tt ee opi ned

"The murder of Anna Shetty appears to
be out of personal ennity and not intended to
cause fear or terror in the mnds of the people.
It is so stated in the chargesheet itself.

"To take revenge of the murder of his
uncle and to establish supremacy over
the rival gang, he rmade conspiracy to kil
Anna Shetty by providi ng noney,
weapons, manpowers, vehicles and ot her
assi stance. He was the masterm nd
behind the killing of Anna Shetty."

It also reveals that the genesis of two
mur der cases i.e. TCS No.25/92 and TCS 8/93
are inter connected as observed by the
Supreme Court in its order dated 2nd March
2001 in Crimnal Appeal No. 12981, 1299 of
1998 as under:

"According to the prosecution
there are two groups in U hasnagar
one i s headed by Gopal Rajwani and
ot her by Pappu Kal ani. The deceased
Maruti Jadhav and one Krishna Pillay
were eye witness to the nurder of
Lalu in the year 1989 at hotel Sun &
Sand, Bombay. The said Krishna was
murdered and thereafter Maruti
Jadhav renmai ned the only eye




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 8

W tness. "

It is heard in the case of N ranjan Singh
Karan Singh Punjabi vs. Jitendera Bhinraj Bijj-
AR 1990 SC 1962 (1969).

"A nere statenment to the
effect that the show of such viol ence
woul d create terror or fear in the
m nds of the people and none woul d
care to oppose them cannot constitute
an of fence under Section 3 (1) of
TADA Act."

It was observed

"Al t hough the nurder of Anna Shetty
took place in 1990 and the case was
chargesheeted i n"1993, the trial has not
conmmenced. There are three accused persons
who are still in-jail for nore than seven years
and are yet tobe tried. In view of the
observation of the Hon’ ble Supreme Court in
the various judgnents-cited above, the |ong
time that has el apsed, periods spent in jail and
the fact that the crine is conmtted due to
personal enmity, the Review Commttee is of
the view to drop the proceedi ngs under TADA
agai nst all the accused and they nay be
prosecuted for the charges under Section 302
I PC etc. in the regular Sessions Court.

6. It was opined that no case for continuation of a case under
TADA had been nade out against the appellant. Pursuant to or in
furtherance of the said recommendati ons, the special public
prosecutor filed an application for wthdrawal of the charges under
TADA inter alia as against the appellant stating

"The reasons for wthdrawal are as under
(A) The stringent provision of TADA need

not to be attracted in the instant case and the
Covernment after proper discussion on the
facts of the case and the evidence, reports and
letters available on the record has decided in
the encl osed list and the Governnent has
perused all records and consi dered the opinion
of the Review Cormittee fornulated by the
State CGovernnent under orders of the
Supreme Court. It would be just and proper
that this case need not be proceeded further
The request is being made to withdraw from
prosecuti on as agai nst the of fences puni shabl e
under the TADA Act, and the stringent and
hard provisions of TADA were not necessary to
deal with such situations. 1In fact, fromthe
record it has al so been seen that the provision
of the said TADA Act al so could not be said to
be attracted as the said provision cannot be
i nvoked nor could the activities be said to be
di sruptive activities as the said incident seens
to have taken place because of the persona
rivalry and as held by the Hon' bl e Suprene
Court in the case of State vs. Nalini and others
reported in 1999 (5) SCC 253, it could not be
said that the provisions of Section of TADA are
applicable. It is worthwhile to note that after
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havi ng seen the record that concession cannot
formthe basis for fram ng charges.

(B) The State Covernment having consi dered

all this and the Special Public Prosecutor
havi ng applied his mind to this aspect, seeks to
wi thdraw fromthe prosecution in respect of

of fences under TADA Act as agai nst the

accused in the instant case."

7. The Desi ghated Court TADA di sm ssed the said application by
an order dated 15.5.1993 inter alia opining

"The case No.8/93 pertains to the
nmurder of Anna Shetty and constable \026 Surve.
He has also referred tothe nurder of one
Ghanasham Bhj ati a and | nder Bhatija on
27.7.1990 and 28.4.90 respectively, who were
al so accused in case of nurder of Duni chand
Kalani. I'n the order dated 10.11.98 in
connect ed TADA Sessi ons Case No. 25/92 and
9/ 93 below Exh. 27, 31, 32 etc. ny learned
predecessor made reference tothe
conf essi onal statements of accused recorded
under the provisions of TADA Act. Leaving
aside the infirmties and/or evidentiary val ue of
these statenents which will be assessed during
trial the fact remmins that all this evidence
col l ected after strenuous investigation will have
to be ignored. In both these cases allegations
are that conspiracy was hatched to elimnate
Anna Shetty. Maruti Jadhav and in pursuance
of this plan was executed on different dates.
Thus confessional statements recorded under
Section 15 of the TADA Act are very rel evant
and inportant piece of evidence to unfold
conspiracy and to unfold act of main
perpetrator of crine. Keeping in(viewthis
aspect of the matter, if applications for
droppi ng of the charges under the provisions of
TADA Act are considered, it would be difficult
to conclude that the withdrawal from the
prosecution or dropping of the charges under
the provisions of TADA Act would hardly serve
any public interest or would advance course of
justice. This is apart fromthe fact that in both
these matters there are orders of Hon'ble
Supreme Court wherein applicability of TADA
has been upheld and trials have been
expedited. It is therefore expected of the
State to render assistance to the Court to
di spose of the natters expeditiously."

8. The State of Mharashtra being aggrieved by the said order
filed a wit petition before the Bonbay Hi gh Court which was marked
as Criminal Wit Petition 562 of 2003. A Division Bench of the said
Court by a judgnent and order dated 4.7.2003 while declining to
entertain the sane opined that as an appeal against the order of the
| ear ned Desi gnated Court TADA is naintainable under Section 19 of
the Act, the petitioner should take recourse thereto stating:

"I'n our opinion therefore the objection
raised by M. Nitin Pradhan that the wit
petition is not maintainable in view of the fact
that alternate and efficaci ous renmedy by way
of appeal is available to the prosecution is well
f ounded.
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In all humlity, in our opinion, a renedy
of appeal under Section 19 of the TADA Act is
far nmore efficacious and better for al
concerned than seeking exercise of wit
jurisdiction of this court under Article 226 of
the Constitution.

Yet another inportant aspect to be noted
is that this very interveners in this case i.e.
representatives of the victimare also the
i nterveners of the appeal in the Supreme Court
whi ch was deci ded by the order dated 2nd
March 2001. It is pertinent to note that they
do not in our opinion, rightly raise any
obj ection about nmintainability of the appeal in
Supreme Court on the ground that the order
chall enged is an interlocutory order."

9. Appel | ant has, thus, preferred this appeal under Section 19 of
the TADA (P) Act, 1987 fromthe said judgrment of the Designated

Court TADA dated 10. 3. 2003.

10. M. R-F. Nariman, the | earned seni or counsel appearing on
behal f of the appellant submits that keeping in viewthe
recomendati ons of the Review Committee, the |earned Designated

Court TADA committed a manifest error in refusing to allow the public
prosecutor to withdrawthe case solely on the ground that certain

conf essi ons havi ng been nmade thereunder, the sane woul d not be
available if the appellant is not proceeded agai nst under TADA Act.
The Review Committee, as noticed hereinbefore, was constituted in
view of the directions issued by this Court in Kartar Singh (Supra)
and a decision of the Bonbay High Court in Crimnal Wit Petition No.
289 of 2002. The Review Conmittee revi ewed only those cases

where the trial had not started. They fornulated their own guidelines
for scrutiny of the matter. It noticed the decision of this Court in
State vs. Nalini reported in (1999) 5 SCC 253 wherein it was held

"A reading of the first sub-section shows that
the person who does any act by using any of

t he substances enunerated in the sub-section
in any such manner as are specified in the sub-
section, cannot be said to conmit a terrori st
act unless the act is done "with intent" to do
any of the four things: (1) to overawe the
Government as by | aw established; or (2) to
strike terror in people or any section of the
people; or (3) to alienate any section of the
people; or (4) to adversely affect the harnony
amongst different sections of the people”

11. M. R K. Adsure, |earned counsel appearing on behalf of the
State supported the contention of M. Narinman.

12. Section 321 of the Crimnal Procedure Code, 1973 provides for
wi t hdrawal from prosecution at the instance of the public prosecutor
or Assistant public prosecutor. Indisputably therefor the consent of

the Court is necessary. Application of mnd on the part of the Court,
therefore, is necessary in regard to the grounds for w thdrawal from
the prosecution in respect of any one or nore of the offences for

which the appellant is tried. The provisions of TADA coul d be
attracted only in the event of one or the other of the four ’things’
specified in Nalini (supra) is found applicable and not otherwi se. The
Revi ew Commi ttee made reconmendati ons upon consi deration of al

rel evant facts. It came to its opinion upon considering the materials
on record. |Its recomendations were based al so upon the legality of
the charges under TADA in the fact situation obtaining in each case.
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It cane to the conclusion that in committing the purported of fence,

the appellant inter alia had no intention to strike terror in people or
any section of the people and in fact the nurder has been comritted
only in view of group rivalry and because the parties intended to take
revenge, the provisions of the TADA shoul d not have been i nvoked.

13. The Public Prosecutor in terns of the statutory schene laid
down under the Code of Crimnal Procedure plays an inportant role.
He i s supposed to be an i ndependent person. Wile filing such an
application, the public prosecutor also is required to apply his own
m nd and the effect thereof on the society in the event such

perm ssion i s granted.

14. I n Sheonandan Paswal v. State of Bihar [(1987) 1 SCC 288],
Khalid, J, opined

"73. Section 321 gives the Public Prosecutor

the power for withdrawal of any case at any
stage before judgnent i s pronounced. This
presupposes the fact that the entire evidence
may have 'been adduced in the case, bhefore

the application is nmade. Wen an application
under Section 321 CrPCis nmade, it is not
necessary for the court to assess the evidence
to di scover whether the case would end in
conviction or acquittal. To contend that 't he
court when it exercises its |imted power of

gi ving consent under Section 321 has to -assess
the evidence and find out whether the case

woul d end in acquittal or conviction, would be
torewite Section 321 CrPC and would be to
concede to the court a power which the

schene of Section 321 does not contenpl ate.

The acquittal or discharge order under Section
321 are not the same as the nornmal fina

orders in crimnal cases. The conclusion wl]l

not be backed by a detail ed discussion of the
evidence in the case of acquittal ‘or absence of
prima facie case or groundl essness in the case
of discharge. Al that the court has to see is
whet her the application is nmade in good faith,
in the interest of public policy and justice and
not to thwart or stifle the process of |aw The
court after considering these facets of the
case, will have to see whether the application
suffers fromsuch inproprieties or illegalities as
to cause nmnifest injustice if consent is given.
In this case, on a reading of the application for
wi t hdrawal , the order of consent and the other
attendant circunstances, | have no hesitation

to hold that the application for wthdrawal and
the order giving consent were proper and
strictly within the confines of Section 321
CrPC "

15. In regard to the Courts’ function in the matter of grant of
consent, while opining that the grant should not be a matter of
course, this Court held that even a detailed reasoned order is not
necessary to be passed therefor. The Court took into consideration
the jurisdiction of the Court under Section 321 of the Crinina
Procedure Code vis-‘-vis other provisions |aid down therein opining

"85. The scope of Section 321 can be tested
from another angle and that is with reference
to Section 320 which deals w th "conmpounding
of offences". Both these sections occur in
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Chapter 24 under the heading "Cenera

Provisions as to Enquiries and Trials". Section
320(1) pertains to compoundi ng of offences, in
the table, which are not of a serious nature
whil e Section 320(2) pertains to of fences of a
slightly serious in nature but not constituting
grave crines. The offences in the table under
Section 320(1) nay be conpounded by the

persons nentioned in the third colum of the
table without the perm ssion of the court and
those given in the Table Il, under Section
320(2) can be conmpounded only with the

perm ssion of the court. Under sub-section 4( a
), when a person who woul d ot herw se be
conpetent to conpound an offence under

Section 320, is under the age of 18 years or is
an idiot or a lunatic, any person competent to
contract on his behal f may, with the

perm ssion of the court, conmpound such

of fence. 'Sub-section 4( b ) provides that when
a person who woul d ot herwi se be conpetent to
conpound an offence under this section is

dead, the legal representative, as defined in
the Code of Civil Procedure, of such person
may, with the consent of the court, conpound
such of fence

86. These two sub-sections use the expression
"with the perm ssion of the court" and "with
the consent of the court" which are nore or

| ess ejusdem generis. On a fair reading of the
abovenenti oned sub-sections it can be safely
presuned that the sections confer only a
supervi sory power on the court in the matter

of compoundi ng of offences in the manner

i ndicated therein, with this safeguard that the
accused does not by unfair or deceitful mneans,
secure a conposition of the offence. Viewed
thus | do not thin k that a plea can be
successfully put forward that granting

perm ssion or giving consent under sub-section
(4)( a) or (4)( b ) for compounding of an

of fence, the court is enjoined to make a
serious detailed evaluation of the evidence or
assessnent of the case to be satisfied that the
case would result in acquittal or conviction. It
is necessary to bear in mnd that an application
for conpoundi ng of an of fence can be nade at
any stage. Since Section 321 finds a place in
this chapter inmrediately after Section 320,

one will be justified in saying that it should
take its colour fromthe imedi ately precedi ng
section and in holding that this section, which
is a kindred to Section 320, contenpl ates
consent by the court only in a supervisory
manner and not essentially in an adjudicatory
manner, the grant of consent not depending

upon a detail ed assessnent of the weight or

vol ume of evidence to see the degree of

success at the end of the trial. Al that is
necessary for the court to see is to ensure that
the application for w thdrawal has been
properly made, after independent

consi deration, by the Public Prosecutor and in
furtherance of public interest.
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It was furthernore hel d:
"90. Section 321 CPCis virtually a step by
way of conposition of the offence by the State.
The State is the naster of the litigation in
crimnal cases. It is useful to remenber that by
the exercise of functions under Section 321
the accountability of the concerned person or
persons does not disappear. A private
conpl aint can still be filed if a party is
aggrieved by the withdrawal of the prosecution
but running the possible risk of a suit of
mal i ci ous prosecution if the conplaint is bereft
of any basis."

(See al so S. K Shukla and Gthers vs. State of U P. and Qthers
[2006(1) SCC 314], Rahul- Agarwal vs. Rakesh Jain and Anr. [2005
(2) sccC 377] and K. Anbazhagan vs. Superintendent of Police and
Qt hers [2004(3) SCC 767])

16. Notici ng that no gui delines have been provided for in the
matter of grant or wthdrawal of the consent by the Court, the
Constitution Bench referred to the ratio of its earlier decision in State
of Bihar vs. Ram Naresh Pandey [1957 (1) SCR 279] wherein it was
hel d:

"His discretion in/such matters has necessarily

to be exercised with reference to such materia

as is by then available and it is not-aprinm

facie judicial determnination of any specific

i ssue. The Magistrate’s functions in these

matters are not only supplementary, at a

hi gher level, to those of the executive but are

i ntended to prevent abuse. Section 494

requiring the consent of the court for

wi t hdrawal by the Public Prosecutor is nore in

line with this scheme, than withthe provisions

of the Code relating to inquiries and trials by

court. It cannot be taken to place on the court

the responsibility for a prima facie

determination of a triable issue. For instance

the di scharge that results therefrom need not

al ways conformto the standard of ’'no prinma

facie case’ under Sections 209(1) and 253(1)

or of ’'groundl essness’ under Sections 209(2)

and 253(2). This is not to say that a consent is

to be lightly given on the application of the

Public Prosecutor, w thout a careful and proper

scrutiny of the grounds on which the

application for consent is made."

17. Wil e refusing to grant perm ssion, the Designated Court, in
our opinion, was not correct in expressing its opinion in the merit of
the matter and the effect of confessions nade in terns of the

provi sions of TADA. It was, however, also not necessary to consider

as to whether, the action of the public prosecutor as also the State
was bonafide or not. Moreover, bonafide on the part of the public
prosecutor itself cannot automatically lead to grant of consent.

There are other circunmstances al so which are required to be taken
into consideration.

18. For the reasons aforenentioned, the appeal is allowed. The
application filed by the State for withdrawal of the charges under
TADA agai nst the appellant shall stand allowed. The |earned

Desi gnhat ed Judge may now proceed with the matter in accordance

with | aw.




