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Appel l ant calls in question legality of the order passed by
a learned Single Judge of the Karnataka Hi gh Court,
di smssing the application filed by the appellant for extension
of time to conply with the earlier order dated 25.6.1999.

A brief reference to the factual aspects would suffice:

Appel lant filed M sc. First appeal under Order XLIIIl Rule
1(r ) of the Code of Civil Procedure, 1908 (in-short the 'Code’)
agai nst order dated 30.5.1997 passed by the learned C vi
Judge Puttur (D.K) dismissing petition filed under Order |X
Rule 13 read with Order XVII Rule 2 of the Code for
restoration of the suit which had been decreed ex-parte.
Appel | ant was defendant No. 5 in the suit.

By order dated 25.6.1999 the | earned Single Judge
al l owed the appeal, inter-alia, with the follow ng directions:

“In the result, the appeal is allowed on

payment of cost of Rs.1,000/-. The inmpugned
order is set aside. The appellant is directed to
file the witten statement within 2 weeks from
the date of this order and the trial court shal

di spose of the suit within 3 nonths fromthe

date of receipt of this order, after framng
necessary issues."”

It is the case of the appellant that his advocate on
30.6.1999 wongly informed himthat the witten statenent
was to be filed within two nonths and the cost was to be paid
within the said time. The witten statenent was tendered on
2.8.1999 and cost was offered to the | earned counsel for the
plaintiffs. The said |earned counsel refused to accept the
amount on the ground that the sanme was offered after the due
date. Appellant filed a meno before the G vil Judge for
accepting the deposit. However, the learned Cvil Judge called
for the records of the original suit no. 17/1995 and directed
that the deposit can be nade only after receipt of the records.

On going through the certified copies, the appellant
noticed that actual tinme granted was two weeks and not two
nont hs. He, therefore, nade an application before the Hi gh
Court to extend the time. The same has been rejected by the
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fol |l owi ng order:

OFFI CE NOTE
"I A Il for extension of tine
Advocate for appellant has filed an |. A and
affidavit praying to extend the time set for
filing of the witten statement and paynent of
cost by 2 nonths for the reasons stated in the
I.A Post |I.All for orders before S.J.

Orders of Court

Heard. A 2 is dism ssed."”

Learned counsel for the appellant submitted that
because of the bona fide mstake the directions of the High
Court could not be conplied with and the fact that the witten
statenent ‘'was tendered and the cost offered within two
nont hs proves the bona fides.” The H gh Court without
i ndi cati ng _any reason has di snm ssed the application

There is no appearance on behalf of the respondents in
spite of service of ‘notice

We find that the appellant had i'ndicated sufficient
reasons as to why there was non- conpliance with the order of
the H gh Court. The bona fides have been spelt out in detai
and, in fact, there was no reply denying the avernents nade
by the plaintiff who was the opposite party no. 1.in the
appl i cation.

That being so, the H gh Court-was not justified in
summarily rejecting the application. Therefore, we set aside
the order of the Hi gh Court. Let the witten statement be filed
within four weeks fromtoday, if not already filed on record of
the trial court. The costs shall (be paid within the aforesaid
time. If the aforesaid conditions are fulfilled the order dated
25.6.1999 in MFA No. 2323 of 1997 shall be treated to be
operative.

The appeal is allowed with no order as to costs.




