http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

PETI TI ONER
DR. DEVENDRA M SURTI

Vs.

RESPONDENT:
STATE OF GUJARAT

DATE OF JUDGVENT:
02/ 05/ 1968

BENCH

RAMASVWAM , V.

BENCH

RAVASVWAM , V.
VAI DYl ALI NGAM C. A
Cl TATI ON

1969 AIR' 63 1969 SCR (1) 235
ACT:

Bonbay Shops and Establishments. Act, 79 of 1948, s. 2(4)
Rul e, 23(1)-Doctor’s dispensary whether a conmer ci a
establishnent as /defined in s. 2(4)-Non-maintenance of
regi ster of enployees under r. 23(1)whether an of fence
HEADNOTE:

The appel l ant, a nedical practitioner who also maintained a
di spensary was prosecuted for non-nmai ntenance of a register
of enployees as required by r. 23(1) of the rules nade under
t he Bombay Shops and Establishments Act, 1948. He cont ended
that he could not be prosecuted because his dispensary was
not a ’conmercial establishnent’ as defined ins. 2(4) of
the Act. He was acquitted by the trial magistrate but the
Hi gh Court, on appeal by the State convicted him In appea

by special |eave to this Court,

HELD : Section 2(4) has used words of very wide inport and

granmatically it may even include the consulting room where
a doctor exam nes his patients with the help of a solitary
nurse or attendant. But the |anguage of s. 2(4) nust be
construed on the principle noscitur a sociis. i.e. when two
or nore words suscepti bl e of anal ogous neani ng are coupl ed
together the words take their colour fromeach other and the
nore general are restricted to 'a sense anal ogous to |ess
general . [240 A--(

The words 'commercial establishnment’ and 'profession’ in s.
2(4) are used along with the words ’'business "and trade’ and
nmust therefore be restricted to activity analogous to
busi ness or trade. Professional activity cannot be 'treated
as within the definition of s. 2(4) unless it is organised
as trade and business are organised i.e. the activity as
systematically or habitually wundertaken for rendering
material services to the community at large or a part of
such comunity with the help of the enpl oyees and such an
activity generally involves cooperation of the enployer and
the enpl oyees. [244 C E

Tested in the light of these principles the appellant did
not fall within. the purview of the Act and his conviction
was illegal. [244 E-F]

The National Union of Commercial Enployees, and Anr. v. M
R Mehr, Industrial Tribunal, Bombay, [1962] Supp. 3 S.C.R

157, relied On.
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Reed v. Ingham 3 E-B 889, Scales v. Pickering. (1828) 4
Bi ng. 448, 452, 453, McKay v. Rutherfurd, 6 Miore P.C 425,
Comm ssioners of Inland Revenue v. Maxse, [1919] 1 K B. 647,
657 and W!IIliam Esplen, Son, and Swainston Ld. v. Inland
Revenue Conmi ssioners, [1919] 2 K B. 73 1, referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 102 of
1966.

Appeal fromthe judgnent and order dated February 14, 1966
of the GQ@jarat H gh Court in Crimnal Appeal No. 208 of’
1964.

236

5. Parliament was aware of the fact that enployees in
establishnents other than those to which, the Act applies
were getting bonus under adjudication provided by the
Industriall Disputes Act and other simlar Acts. If it
i ntended to deprive them of such bonus surely it would have
expressed-so in the Act;

6. Sec. 39 in clear ternms saves the right to claim bonus
under the Industrial D sputes Act or any corresponding |aw
by providing that the provisions of this Act shall be in
addition to and not in- derogation of the provisions of those
Act s.

It is true that the preanble states that the Act is to
provi de for paynent. of bonus to persons enployed in certain
establishnments and sec. 1(3) provides that the Act is to
apply, save as otherwi se provided therein, to factories and
every other establishments in which 20 or nore persons are
enpl oyed. Sub-sec. (4) of sec. 1 also provides that the Act
is to have effect in relation to such factories and
establishments fromthe- accounting year commenci ng on any
day in 1964 and every subsequent-accounting year. But these
provisions do not, for that reason, necessarily nmnean that
the Act was not intended to (be a conprehensive and
exhaustive |l aw dealing with the entire subject of bonus and
the persons to whomit should apply. Even where an Act
deal s conprehensively with a particul ar subject-matter, the
Legislature can surely provide that it shall —apply to
particul ar persons or groups of persons or to specified
institutions only. Therefore, the fact that the preanble
states that the Act shall apply to certain establishnents
does not necessarily nean that it was not intended tobe a
conprehensive provision dealing with the subject-matter of
bonus. VWil e dealing with the subject-matter of ‘bonus the
Legi sl ature can lay down as a matter of policy that it wll
exclude fromits application certain types of establishnents
and also provide for exenption of certain other types of
est abl i shnents even though such est abl i shnents woul d
otherwise fall within the scope of the Act. The exclusion
of establishnents where | ess than 20 persons are enployed in
sec. 1(3) therefore is not a criterion suggesting that
Parlianment has not dealt with the subject-matter of bonus
conprehensively in the Act.

As already seen, there was until the enactnment of this Act
no statute wunder which paynent of bonus was a statutory
obligation on the part of ,in enployer or a statutory right
therefore of an enployee. Under the |Industrial Disputes

Act , 1947 and other corresponding Acts, wor knmen of
i ndustrial establishnents as defined therein could raise an
i ndustri al di spute and denand by way of bonus a

proportionate share in profits and Industrial Tribunals
could wunder those Acts adjudicate such disputes and oblige
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the enployers to pay bonus on the principle that both
capital and

236

S. T. Desai, Arun H Mehta and I. N. Shroff, for the
appel | ant .

R H Dhebar and M S. K Sastri, for the respondent.

The Judgrment of the Court was delivered by

Ramaswam , J.-The question involved in this appeal is as to
whet her a Doctor’s dispensary is, a "Conmercial Establish-
ment" within the meani ng of the Bonbay Shops and Establish-
ments Act, 1948 (Bonmbay Act LXXIX of 1948), hereinafter
referred to as the "Act’.

The case of the prosecution is that the appellant was a
doctor having his, dispensary situated near Jakaria Masjid
at Ahnmedabad. The dispensary is registered as a ' Conmerci a
Establ i shment’ under~ the  provisions of the, Act. The
conpl ainant Shri ~Pale visited the dispensary on Juno 13,
1963 at about 9.50 a.m and found that though the dispensary
was registered as 'Comercial Establishnent’ under the Act,
the Register produced before him ;at the time of his visit
was not —maintained as required -tinder Rule 23(1) of the
Rul es framed under the Art. Necessary remarks were nade by
the conplainant in the Visit Book of the dispensary.
Thereafter, a conplaint was filed against the appellant
after obtaining sanction for his prosecution under s. 52(e)
of the Act read with' s. 62 of the Act and r. 23(1) of the
Rul es. The ease was contested by the appellant on the
ground that the doctor’s dispensary was not ‘a "Comrercia
Establ i shment™ within the meaning of the Act and the
provisions of the Act did got therefore apply to his
di spensary and t he appellant bad not conmitted any  of fence.
The City Magistrate (First Court), (Minjipal), Ahnedabad
held that the appellant was not guilty and acquitted him
The State of CGujarat took the matter in appeal TO the Hi gh
Court of @ujarat in Crimnal Appeal No. 208 of 1964. The
appeal was allowed by the Hi gh Court by its judgnent dated
February 14, 1966 and the appelllant was convicted ' for an
of fence under s. 52(e) read with s. 62 of the Act and r.
23(1) of the Rules and sentenced to pay a fine of Rs. 25, in
default to undergo, sinple inprisonnment for a week.

This appeal is brought by certificate fromthe judgment of
the Hi gh Court.

Before considering the rival contentions of the parties it
is necessary to examine the schene of the Act. The preanble
to the Act states that it is an Act "to ~consolidate and
amend the lawrelating to the regulation of —conditions of
work and enployment in shops, comrercial establishnents,
residential hotels. restaurants, eating houses, theatres,
ot her places of public anusenent or entertai nnent. and ot her

establ i shnent". Section 2(4) ,of t he Act defi ned
"Comerci al establishment" as foll ows:
237

"’ Conmmer ci al est abl i shnent’ means an

est abl i shment which carries on, any business,
trade or profession or any work in connection
with, or incidental or ancillary to, any
busi ness, trade or profession and includes a
soci ety regi stered under the Soci eties
Regi stration Act, 1860, and a charitable or
ot her trust, whether registered or not, which
carries on whether for purposes of gain or
not, any business, trade or profession or work
in connection with or incidental or ancillary
thereto but does not include a factory, shop

residential hotel, restaurant, eating house,
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wages

or

theatre or other place of public anusenent or

entertainment."

Section 2(8) states :

"’ Establishnent’ neans a shop, commerci a

establ i shnment, residential hotel, restaurant,

eating house,theatre, or, other place of

public amusenent or entertainnent to which

this Act applies and includes such other

establ i shnent as the State Governnent, may, by

notification in the Oficial Gazette, declare

to be an establishment for the purposes of

this Act."

Section 2(6) and s. 2(7) read as follows

"(6). " Enpl oyee’ nmeans a person wholly or

principally enployed, whether directly or
through any agency, and whet her

other consideration, in or in connection wth
any establishment; and includes an apprenti ce,
but~ does not include a menber of the em
pl oyer’s famly."

"(7) 'Enmployer’ neans a person owning or
having ultimate control over the affairs of an
est abli shnment . "

Section “2(3) and 2(18) define the expression
"closed" an(] "opened" as neaning "closed or
opened for the service of any- ,custoner, or
for any business, of the establishment, or for
work, by or with the help of any enpl oyee, of
or connected w th the establishnment." Section
4 states :

"Notwi t hstandi ng anything contained in this
Act, the provisions of this Act nentioned in
the third colum of Schedule It shall not
apply to the establishments, enployees and
ot her persons nentioned against them in the
second col um of the said Schedul e

Provided that the State Governnment  may, by
notification publ i shed in t he Oficia
Gazette, add to, omt or alter any of the
entries of the said Schedul e subject to such
conditions, if any, as may be specified in
such notification and on the publication of
such notification,

238

the entries
Schedul e sha
accordingly.”
Section 5 provides as follows :

(1 ). Notwithstanding anything contained in
this Act, the State Governnent “nmay, by
notification in the Oficial Gazette, declare
any establishment or class of establishnents
to which, or any person or class of persons to
whom this Act or any of the provisions
thereof does not for the time being apply, to
be an establishnent or class of establishments
or a person or class of persons to which or
whom this Act or any provisions thereof wth
such nodifications or adaptations as may in
the opinion of the State Governnent be
necessary shall apply fromsuch date, as may

n either colum of the said
I be deened to be amended

be specified in the notification

(2) On such declaration under sub-section
(1), any such establishment or class of

for
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establishnents or such person or class of
persons shall be deened to be an establishnent
or class of establishnments to which, or to be
an enployee or class of enployees to whom
this Act applies and all or any of the
provisions of this Act with such adaptation or
nodification as nay be specified in such
decl aration, shall apply to such establishnent
or class of establishnments or to such enpl oyee
or class of enployees."
Chapter |1 deals with the Registration of establishnents.
Under S. 7(1) within the period specified the enployer of
every establishnent is required to send to the Inspector of
the |l ocal area concerned a statenent in the prescribed form
together with necessary fees, containing the name of the
enpl oyer and of the establishment, the category of the
est abl i shnent, whet her it was a shop, conmer ci a
establ i shnment, residential hotel, restaurant, eating house,
theatre or other place of public anusenent or entertai nment
and such other particulars. ~Under S. 7(2) a "registration
certificate" is to be granted. Chapter |1l deals with shops
and conmercial establishnent.” Sections IO and |1 provide
for the opening and cl osing hours of the shop. Section 13
deals wth the openingand closing hours of a comercia
establishnent. Section 14 provides for the maximumlinmt of
the daily and weekly hours of work of the enployees in shops
and comercial establishments. Section 15 provides for rest
interval, and S. 17 provides for spread-over of hours of
work in comercial establishments. ~Section 18 provides for
weekly holidays in shops and -conmercial ~establishnments.
Chapter VI deals with enploynent of children, young persons

and wonen, and applies to all establishnents.: Section 32
provides that no child should be required
239

or allowed to work in any establishnment, notw thstanding
that such child is a menber of the famly of the enployer.
Simlarly, s. 33 provides that no young person or wonen
shall be required or allowed to work whether as an ' enpl oyee
or otherwi se in any establishnment before 6 a.m and after 7
p.m notw thstanding that such young person or wonan is a
menber of the famly of the enployer. Section 34 prescribes
daily hours of work for young persons. The next Chapter,
i.e. Ch. VII deals with | eave pay and paynent of wages for
such |eave. Section 38 provides for the extension of the
Paynment of Wages Act by the State Governnent by a
notification in the Gazette to all or any class of estab-
lishments or to any class of enmployees to which the Act
applies. Simlarly, s. 38A provides for the extension of
the Wirkmen's Conpensation Act, 1923. Chapter MIII enacts
provisions for health and safety of the workers generally
for all establishnents. Chapter |IX enacts provisions for
setting up of the machinery for enforcenment and inspection

Chapter X deals with offences and penalti es. Section 52
deals w th contravention of certain provisions and cl. (e)
of that section provides for the penalty if the enployer
contravenes the provisions of s. 62 by not naintaining the
prescribed register. Section 62 provides for maintenance of
registers and records and display of notices as nmay be
prescribed by Rules. Section 63 deals with wages for
overtime work.

On behalf of the appellant M. Mehta put forward the argu-
nment that wunder s. 2(4) of the Act whi ch defi nes
" Commer ci al’ Establ i shment’ as an establishment whi ch
carries on any business, trade or profession, the enphasis
was not on the place fromwhich the trading or professiona
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activity was carried on but the enphasis was really on the
nature of the activity which nmust be a comrercial activity.
In other words, the contention was that the intention of the
legislature in enacting s. 2(4) was to include only those

prof essi ons which are carried on in a commercial manner’ It
was therefore contended that in the present case the
di spensary of the appellant does not fall wthin the
definition of 'Comrercial Establishment’ under s. 2(4) of
the Act. In our opinion, the argunent addressed on behalf

of the appellant is well-founded and rust prevail

Under s. 2(8) of the Act an ’'establishnent’ is defined as
meaning ’'a shop, comercial establishnent, residentia
hotel, restaurant, eating house, theatre, or other place of
public anmusenent or entertainment to which this Act

applies’. Section 2(24) again defines a "Resi dentia
hotel ", s. 2(25) a "Restaurant or eating house" and s. 2(27)
simlarly defines~ a "Shop". Section 2(29) defines a
"Theatre". It is clear therefore that the |legislature has
taken ' care separately to define each one of the categories
of "the establishnents nentioned in.s. 2(8) of the Act. It
is, true:

240

that s. 2(4) of the Act has used words of very wide inport
and grammatically /it may include even ~a consulting room
where a doctor examnes his patients with the help of a
solitary nurse or attendant. But, in our opinion, in the
matter of construing the | anguage of 's. 2(4) of the Act we
must adopt the principle of noscitura sociis.. This rule,
nmeans that, when two or nore words which are susceptible of
anal ogous rmneani ng are coupl ed to-ether they are understood
to be wused in their cognate sense. The words take as it
were their colour fromeach other, that is, the nore genera

is restricted to a, sense analogous'to, a |ess 'general

"Associ ated words take their meaning from one another | under
the doctrine of noscitur a sociis, the philosophy of which
is that the nmeaning of a doubtful word nmay be ascertai ned by
reference to the neaning of words associated with i't; such
doctrine is broiderthan the nmaxinum Ejusdein 'CGeneris."
(Words and Phrases. Vol. XV, p. 207). For instance, in
Reed v. Inghan{1l) it was upon the principleof the maxin
nosscitur a sociis, that a steamtug of eighty-seven tons
burden engaged in noving another vessel was not a craft
within the neaning of the statute. Again, in Scales v
Pi ckering(-) the question was what was the neaning of the
word "footway" when used in a private Act which enpowered a
wat er company to break up the, soil and pavenent of  roads.

hi ghways, f oot ways, conmons, streets, |anes, all eys’,
passages and public places. provided they did not enter. upon
any private |ands w thout the consent of the owner. [t/ was

contend that this authorised the conpany to break ~up the
soil of a private field in which there was a public footway,
but it was held otherwise. "Construing the word 'footway,’
" said Best C. J. "fromthe conpany in which it is found the
| egi sl ature appears to have neant those paved footways in
large towns which are too narrow to adnmt of horses -and
carriages." And Park J. added : "The word 'footway here
noscitur a sociis." In the present case, certain essentia
features or attributes are invariably associated wth the
wor ds "busi ness and trade" as understood in the popular and
conventional sense, and it is the colour of these attributes
which is taken by the other words used in the definition of
s. 2(4’) of the Act, though. their nornal inport may be nuch
wi der . We are therefore of opinion that the professiona
establi shment of a doctor cannot cone within the definition
of s. 2(4) of the Act unless the activity carried on was
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also comercial in character. As to what exactly is neant
by "Commerce" it may be difficult to define but in an early
case-McKav v. Rutherfurd(3), Lord Canp-bell gave a usefu

definition : "Comrerce is that activity where a capital is
laid out on any work and a risk run of profit or loss; it is
a comrercial venture". It is true that the definition of
Lord Canmpbell is the conventional definition attributed to
trade

(1) 3 E. &B. 889. (2) (1828)4Sup. 448, 45. 453.
(3) 6 Mc P. C 425.
241
or comerce but it cannot be taken to be wholly wvalid for
the purpose of construing industrial legislation in a nodem
wel fare State. It is clear that the presence of the profit
notive or the investnent of capital tradition associated to
the notion of trade and comrerce cannot be given an undue
i nportance in construing the definition of ' Conmercia
establishment’ _under s. 2(4) of the Act. In our opinion
the correct test of finding whether a professional activity
falls w'thin s. 2(4) of the Act is whether the activity is
systematically  and habitually undertaken for production or
di stribution of goods or for rendering material services to
the community or any part of the community with the help of
enpl oyees in the manner of a trade or business in such an
undert aki ng. It /is also necessary in this connection to
construe the word "profession" under s. 2(4) of the Act. In
Comm ssioner’s of Inland Revenue v. Maxse(1l), Scrutton L.J.
stated as foll ows
"I am wvery reluctant finally to propound a
conpr ehensi ve definition. A set of facts not
pr esent to the mnd of the  judicia
propounder, and not raised in the case before
him rmay inmediately ariseto confound his
proposition. But it seemsto me as at present
advi sed that a ’'profession’ in the present use
of | anguage involves the idea of an Cccupation
requiring either purely intellectual skill, or
of manual skill controlled, as in painting and
scul pture, or surgery, by the intellectua
skill of the, operator, as distinguished from
an occupation which IS substantially the
production or sale or arrangenents for the
production or sale of comodities. The |ine
of demarcation nmay vary fromtine to tine.
The word 'profession’ used to be confined to
the three |earned professions, the  Church
Medicine and Law. IL has now, | think, a
wi der neani ng."
The nmatter was again considered in another case  where the
guestion was whether a conpany doing the work of /nava
architect could be said to be carrying on a profession in a
naval architecture. The case was WIIliam Esplen, Son, and
Swai nston, Ld. v. Inland Revenue Conmi ssioner’s(2) where
Rowl att J. observed as follows :
. but :in my opinion the conpany is not
carry in,-- on the profession of nava
architects within the meaning of the section,
because for this purpose it is of the essence
of a profession that the profits should be

dependent mai nl y upon the per sona
qualifications of the person by who
m it is
carried on, and that can only be an
i ndi vi dual . "

(1) [1919] 1 K. B. 647, 657.
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t he

(2) [1919] 2K. B731

242

It is therefore clear that a professiona
activity nust be an -activity carried on by an
i ndi vi dual by hi s per sonal skill and
intelligence. There is a f undanent a
distinction therefore between a professiona
activity and an activity of a commercia
character and unless the profession carried on
by the appellant also partakes of t he
character of a commercial nature, the appel-
[ ant cannot fall within the anmbit of S. 2 (4)

of the Act. In The National Union of
Conmer ci al ~ Enpl oyees and another v. M R
Meher, Industrial Tribunal, Bonbay(l) it was

held by this Court that the work of solicitors
is not an'industry within the neaning of s.
2(J) of the Industrial D sputes Act, 1947 and
therefore any dispute raised by the enployees
of the solicitors against themcannot be nade
the subject of reference to the Industria

Tri bunal . In “dealing with this question

Gaj endr agadkar, J., speaking for the Court,
observed as foll ows at page 163 of ,the Report

"When /in the Hospital case ((1960) 2 S.CR
866) this Court referred to the Organisation
of the undertaking involving the  co-operation
of capital and | abour or the enployer and his
enpl oyees, it obviously meant the co-operation
essential —and necessary for the purpose of
rendering material service or for the  purpose
of production. It would be realised that the
concept of -industry postulates partnership
between capital and | abour or between the
enpl oyer and his enployees. It is under this
partnership that the enpl oyer contributes his
capital and the enpl oyees their |abour and the
joint contribution of capital and labour | eads
directly to the production which the .industry
has in view |In other words, the co-operation
between capital and |abour or  between ~-the
enpl oyer and his enpl oyees which is treated as
a working test in determning whether —any
activity anmounts to an industry, is the co-
operation which is directly involved

production of goods or in the ‘rendering of
servi ce. It cannot be suggested that = every
form or aspect of human activity in /which
capital and | abour cooperate or enployer and
enpl oyees assi st each other is an industry.
The distinguishing feature of an industry is
that for the production of goods or for the
rendering of service, cooperation bet ween
capital and | abour or between the enpl oyer and
his enployees must be direct and nust be
essential . "

Agai n, at page 166 of t he Report
Gaj endr agadkar, J. proceeds
"to state

Does a solicitor’'s firmsatisfy that test ?
Serficially considered, the solicitor’s firm
is no doubt

(1) [ 1962] (3) Supp. S. C. R 157.
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sai d

to

243
organi sed as an industrial concern would be
organi sed. There are different categories of
servants enployed by a firm each category
bei ng assigned separate duties and functions.
But it rnust be remenbered that the service
rendered by a solicitor functioning either
i ndividually or working together with partners
is service which is essentially individual; it
depends upon the professional equi prent ,
know edge and efficiency of the solicitor
concerned. Subsidiary work which is purely of
an incidental type and which is intended to
assist the solicitor in doing his job has no
direct relation to the professional service
ultimately rendered by the solicitor. For his
own -convenience, . a solicitor my enploy a
clerk because a clerk would type his opinion;
for _his convenience, a solicitor may enploy
neni al servant to keep his chanber clean and
in order; and it is likely that the nunber of
clerks mmy be large if the concern is pros-
perous ~and so woul d be the nunber of nenia
servants. ~but the work done either by the
typist or the stenographer or by the nenia
servant’ or other enployees in a solicitor’'s
firm is not directly concerned wth t he
service which the solicitor renders to his
client ~and cannot, therefore,

satisfy the test of cooperation between the
enpl oyer and the enpl oyees which is  rel evant
to the -purpose. There can be no doubt that
for carrying on the work of a solicitor
effiecently, accounts have to be kept and
correspondence carried on and this work would
need t he enpl oynent (of clerks and accountants.
But has the work of the clerk who /types
correspondence or that of the accountant who
keeps account,; any direct or essential nexus
or connection with the advice whichit is the
duty of the solicitor to giveto his client?
The answer to this question nust, in our
opinion, be in the negative. There is, no
doubt, a kind of cooperation between the
solicitor and his enpl oyees, but t hat
cooperation has, no direct " or i medi at e
relation to the professional service which the
solicitor renders to his client.

........ Looking at this question in-a /broad
and general way, it is not easy to" conceive
that a |Iliberal Profession like that  of an
attorney could have been intended by the
Legislature to fall within the definition  of
"industry’ under s. 2 (J). The very concent
of the liberal professions has its own specia
and distinctive features which do not readily

permt t he i ncl usi on of the i bera
pr of essi ons into t he f our corners of
i ndustrial |aw

244

The essential basis of an industrial dispute
is that it is a dispute arising between
capital and labour in enterprises wher e
capital and | abour conbi ne to pr oduce

be
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commodi ti es or to render service. Thi s
essential basis would be absent in the case of
i beral professions. A person following a

i beral profession does not carry on his
profession in any intelligible sense with the
active cooperation of his enployees and the

principal, if not the sole, capital which he
brings into his profession is his special or
pecul i ar i ntellectual and educati ona
equi prent . That is why on broad and genera

consi derations which cannot be ignored, a
liberal profession like that of an attorney
nust, we think, be deened to be outside the

definition of 'Industry’ under section

2(1)."
Applying a simlar line of reasoning we are of opinion that
the dispensary of the appellant would fall wthin the

definition of S. 2(4) of the Act if the activity of the
appellant / isorganised in the manner in which a trade or
business " is generally organised or arranged and if the
activity -is -systematically or ~habitually wundertaken for
rendering material services to the comunity at large or a
part of such community with the help of the enployees and if
such an activity generally involves co-operation of the
enpl oyer and the /'enployees. To put it ‘differently, the
manner in which the activity in question i's organised or
arranged, the condition of the co-operation between the
enpl oyer and the enpl oyees being necessary for its success
and its object being to render material service to the
conmunity can be regarded as sone of the features which
render the carrying on of a professional activity to fal
within the anbit of S. 2(4) of the Act.  Tested in the |ight
of these principles, we hold that the case of the appellant
does not fall wthin the purview of  the Act and the
convi ction of the appellant of the offence under S. 52(e) of
the Act read with S. 62 of the Act and r. 23(1) of the Rules
is illegal

For these reasons we allow this appeal and set aside the
judgrment of the Bonmbay Hi gh Court dated February 14, 1966
convi cting and sentencing, the appellant.

G C

Appeal al | owed.
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