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JUDGVENT:
JUDGMENT

S.B. SINHA for hinself and CJI

To what extent an election tribunal shoul d exercise
its jurisdiction to direct inspection of the ballot papers
and recounting of votes polled while deternining an el ection
petition in terns of the provisions of the Representation of
the People Act, 1951 (hereinafter referred to as "the Act’,
for the sake of brevity) is in question in this appeal which
arises out of a judgment and order dated 07.11.2002 passed
by the Hi gh Court of Judicature at Madras in El ection
Petition No.7 of 2000.

BACKGROUND FACTS :

An el ection took place for Karur-Parlianentary
Constituency (26) consisting of six assenbly segnments on
05.09.1999. El even candi dates contested the said el ection
Total nunber of votes polled was 719705 and the appel | ant
herein who is the returned candi date having the el ection
synbol of 'two | eaves’ secured 334407 votes whereas
Respondent No.1 herein (the election petitioner) who
contested the said election on the el ection synbol of
"rising sun’ secured 331560 votes. The margin of votes
bet ween the returned candi date and the el ection petitioner
was, thus, 2847.

It is also not in dispute that 16906 votes were
rejected. The chief election agent of the el ection
petitioner on or about 06.10.1999 | odged a conpl ai nt
alleging irregularities in counting of votes. The said
counting of votes took place on 6.10.1999 and the result
t hereof was declared at 5.10 A M on 7.10.1999.

The rel evant portion of the said conplaint reads thus :

"Today (6.10.1999) during counting
of the votes in all the Six Segnents of
Karur parlianmentary constituency about
15, 000 votes polled in Rising Sun Synbol
of the Candidate K C. Pal ani sany has
been rejected in violation of the Act
and Rul es without reason by the
Assi stant Returning Officers. The ora
and witten objections raised by the
Agents were not accepted. So our
candi date wi nni ng prospect was
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prevent ed.

In El ection each and every vote is
i mportant and even one vote difference
decides the result. Therefore, | kindly
request you to recount the rejected
invalid votes and thereafter election
result may be declared.”

It is also not dispute that upon holding an inquiry in
relation to the aforenentioned conplaint (Ex.P9), the
returning officer who exam ned hinself as CWM rejected the
sanme hol di ng

"...The Assistant Returning Oficer who
were incharge of the Counting of Ball ot
Papers in-all the 6 Assenmbly Segments
conprised in 26 Karur Parlianentary
Consti tuency were enquired about the

i ssue raised by the Cbjection
Petitioner. Al of them have reported
that they have decided the rejected
Bal | ot Papers only i'n the presence of
the Counting Agents deputed by the
contesting Candidates for this purpose,
and the decisions were taken only in the
presence of such counting Agents and
with their concurrence. No one raised
any objection to the decision taken by
Assi stant Returning O ficers in the
matter of rejection of Ballot Papers.

In fact, all of them had appreciated the
fairness in the rejection of Ball ot
Papers by the Assistant Returning
Oficers. The Assistant Returning

of ficers have stated that no bjection
Petition was presented to them at the
time of Counting over the Rejection of
Bal | ot Papers. Even the Poll Cbservers
deputed by the El ecti on Comm ssion had
been canpai gning in the Counting Centres
and no Objections were nade to them over
this issue. The hjections were
analysed to find out whether they are
substantiated. It is brought to ny

noti ce by the Assistant Returning
Oficers that nost of the Ballot Papers
were rejected on the ground "No Marking"
and "Multiple Voting". The analysis of
the votes polled and Votes rejected
during the present Poll and the previous
polls reveals that the total rejected
votes during the previous poll was
25,292 as against the total valid votes
of 6,49880 whereas the Ball ot Papers
rejected in the present electionis only
16,906 as against the total valid Votes
of 7,19, 705.

I find no reason to Order
Recounting of rejected Ballot Papers as
requested by the Petitioner and
accordingly his request is rejected.”
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The el ection petitioner thereafter filed the election
petition before the Hi gh Court which was marked as El ection
Petition No.7 of 2000. Besides raising a question of corrupt
practice, allegations were al so made as regards
irregularities in counting of votes, which were divided in
five different heads, nanely :

Category 1 : Rejection of valid votes cast in favour of the
petitioner by considering inadvertent thunb inpression.

Category 2 : Rejection of wvalid votes on the basis of
Polling Oficer’'s rubber stanp inpression found on ball ot
paper apart fromvoter’s instrunent mark

Category 3 : Rejection of valid votes cast on border

Category 4 : Rejection of valid votes on ground that wong
i nstrunment used by voter

Category 5 : Rejection of postal votes cast in favour of the
petitioner.

Evidences 'were led to the effect that the nunber
of votes which are alleged to have been-illegally rejected
in Category-1 : 750 votes; in Category-2 : 250 votes; in
Category-3 : 1500 votes; in Category-4 : 5000 votes and in
Category-5 : 300 votes.

The al | egations made in the election petition were

deni ed and di sputed by the el ected candidate. He further
raised a plea that the allegations nade inthe said el ection
petition as regard illegal rejection of votes suffered from
vagueness. It was pointed out that no particul ars had been
di sclosed in the election petition as to at which centre and
at what tinme the alleged irregularities took place. The
details of the tables at which the objections were raised
had al so not been disclosed. Even the names of the counting
agents had not been mentioned in the election petition

Such obj ections had been raised having regard to the

fact that the Parlianmentary Constituency consisted of six
assenbly segnents and the counting was done at four
different centres. |t had further been contended that the
el ection petition al so does not disclose as to how and in
what manner the provisions of sub-rules (3) and (4) of Rule
56 of the Conduct of Election Rules, 1961 had been breached.

| SSUES :

On the pleadings of the parties, the Hi gh Court
franed, inter alia, the follow ng issues :

(1) Whet her the petitioner has proved acts of
serious irregularities in the nanner of

conduct of election and or in the counting of
votes vitiating the entire el ection process

as well as results?

(2) VWet her the first respondent and/or his
agents are guilty of corrupt electora

practices or electoral nualpractice

contenpl at ed under Section 123 of the
Representati on of the People Act, 19517
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(4) Whet her the petitioner is entitled to an
order of scrutiny and recounting of the
bal | ot papers in respect of No.26, Karur
Parliamentary Constituency as sought in
prayer No.(i) of the Election Petition?

H GH CCURT JUDGVENT :

| ssue No.2 was deci ded agai nst the el ection petitioner
The allegation as regard irregularity of counting of votes
inrelation to Category-4 aforenentioned, had al so not found
favour with the H gh Court. The Hi gh Court, however, having
regard to the evidences adduced on behalf of the election
petitioner being P 1 to 7 held

"...Having regard to the entire

evi dence, | am of the view that the
petitioner had made out a prima facie
case for re-count of the votes.  The

evi dence of P.W.1 to 7 clearly
establ i shed the counting irregularities
relating to category 1, nanely,
rejection of valid votes cast in favour
of P.W1 by considering inadvertent
thunb inpression, Category Il, rejection
of valid votes on the basis of polling
of ficer’s rubber stanp inpression found
on the ball ot papers apart fromvoter’s
i nstrument mark, category Il -
rejection of valid votes cast on-the
border and category V relating to
rejection of postal votes which went in
favour of the petitioner. Apart from
that, as adverted to, the Returning
Oficer had failed to carry out the
mandat ory requirements provi ded under
the Guidelines issued by the El ection
Conmi ssion. The objections given under
Ex. P.9 have not been properly considered
and the alteration nade in the date in
Ex. P. 10 coupled with the evidence of
P.W1 and al so the delay in declaring
the result of about 7 hours, would only
lead to the irresistible conclusion that
recount of the entire votes is a must to
decide the intention of the electoral

Si npl y because under Ex.p/9 only a
request was made for recount of the
rejected votes, it cannot be made use of
presently and prevent the recount of
entire voters. In the case cited above,
it is made clear that it is not
necessary that there should be a request
for recount and if the Returning Oficer
cones to know about the irregularities,
it is his duty to order recount of the
votes. Mboreover, neither P.W1 nor his
Chief Election Agent is qualified in |aw
to expect that they would be able to
give a petition for recount in
accordance with | aw pointing out al
irregularities one by one. When there
is substantial conpliance in the request
under Ex. P/9 coupled with the
irregularities highlighted and
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est abl i shed by adduci ng positive

evi dence on the side of the 1st
respondent, it is just and necessary
that the entire ballot papers have to be
i nspected and recounted to pass further
and appropriate orders in the case.
Hence, these issues are answered
accordingly."

SUBM SSI ONS :

M. MN. Rao, learned Senior Counsel appearing on
behal f of the appellant, inter alia, would subnit that
al l egations nade in the election petition being general and
vague in nature, the purported evi dences on the basis
wher eof the inpugned judgnent has been passed were whol |y
i nadm ssi'ble. The | earned counsel would subnit that a
mani f est error-has been comitted by the H gh Court in
accepting the evidences of PW 2 to 7 when neither
particulars in relation to the alleged irregularities nor
the nanmes of the counting agents who exam ned thensel ves as
PW 2 to 7 had been nentioned in the election petition. In
any event, the evidences adduced by PW 1 to 7 could not
have been accepted by the H gh Court as they failed and/or
negl ected to produce the notebooks in which they had
al | egedly been maki ng notes which adnmttedly had been
supplied to them as regard details of alleged irregularities
in counting of votes. The |earned counsel woul d contend
that even no detailed particulars had been nentioned in the
conplaint filed by the chief election agent of the election
petitioner marked as Ex.P/9. M. Rao would subnit that
whil e making an inquiry on the objections filed by the chief
el ection agent of the election petitioner, it was not
necessary for the returning officer to record oral evidence
and in that view of the matter the Hi gh Court comitted an
error in arriving at a finding that the objections under
Ex. P/ 9 had not been properly considered. M. Rao would
argue that in an election petition, the Tribunal cannot
direct a roving or fishing inquiry and nore so when only
general and bald allegations were nade. It was pointed out
that whereas the H gh Court adopted the correct test in not
directing recounting in relation to alleged . irregularities
in counting votes falling within Category-4, it failed to
apply the sane test in relation to other categories. 1In any
event, contended the |earned counsel, when the prayer in
Ex. P/9 revol ved round the 15000 rejected votes, all the
votes could not have directed to be recounted.

M. K K. Mni, |earned counsel appearing on behal f of
the respondents, on the other hand, would subnit that in an
el ection petition, it is not necessary to disclose the
particulars of material facts in terns of sub-section (1) of
Section 83 of the Act. The |earned counsel would contend
that what is necessary to be stated is the material fact in
a concise formas is required in terms of clause (a) of
sub-section (1) of Section 83 of the Act and no particul ars
of such material facts are required to be pleaded as in the
case of corrupt practice. According to the |earned counsel
the chief election agent of the election petitioner having
made serious allegations as regard irregularities in
counting of votes in relation to all the six segnments of the
Parliamentary Constituency, the rule of pleadings woul d not
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require disclosure of the detailed particulars. The |earned
counsel would submt that as the H gh Court has passed the

i mpugned judgment upon consideration of the evidences
adduced by the parties, the sane does not warrant any
interference by this Court.

STATUTCORY PROVI SI ONS

Chapter Il of Part VI of the said Act provides for the
presentation of election petitions to the Election Tribunal
Section 80 provides that no election shall be called in
guesti on except by an el ection petition presented in
accordance with the provisions of the said Part. The
material part of Section 83 of the said Act reads as under

"83. Contents of petition.-(1) An election
petition -

(a) shall contain a concise statenent of
the material facts on which the
petitioner relies;

(b) shall set forth full particulars of
any corrupt practice that the

petitioner alleged including as

full a statement as possible of the

nanes of the parties alleged to

have commtted such corrupt

practice and the date and place of

the commi ssion of each such

practice;"

MATERI AL FACTS

It is not in dispute that (in relation to an el ection
petition, the provisions of the Code of Cvil Procedure
apply. In terms of Order VI Rule 2 of the Code of G vi
Procedure which is in pari materia with clause (a) of sub-
section (1) of Section 83 an election petition nmust contain
conci se statement of material facts. It is true as
contended by M. Mani that full particulars are required to
be set forth in terns of clause (b) of sub-section (1) of
Section 83 of the Act which relates to corrupt practice.
The question as to what would constitute material facts
woul d, however, depend upon the facts and circunstances of
each case. It is trite that an order of recounting of votes
can be passed when the follow ng ingredients are satisfied
(1) If thereis a prima facie case; (2) nmaterial facts
therefor are pleaded; (3) the court shall not direct
recounti ng by way of roving or fishing inquiry; and (4) such
an objection had been taken recourse to.

The necessity of 'mmintaining the secrecy of ballet

papers’ should be kept in view before a recounting is
directed to be nade. A direction for recounting shall not be
i ssued only because the nmargin of votes between the returned
candi date and the election petitioner is narrow.

The requirenent of rule of pleadings containing
material facts are salutary in nature

The parties are bound by the said rule of pleadings and
verification thereof having regard to the fact that an
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el ection may not be set aside on hyper-technical grounds

al t hough no factual foundation therefor had been laid in the
pl eadi ngs as the el ected candi date may not have any hand
therein. So far as requirenment of pleadings in a case where
a direction of recounting of ballot papers has been prayed
for, the court nust proceed cautiously and with

ci rcunspection having regard to the requirenent of

mai nt ai ni ng secrecy of ballot papers. It is not disputed
that the counting was done at four centres. It is further
not disputed that the material facts, as regard as to which
category of irregularities as enunerated in the election
petition occurred, at which centre and at what tine, had not
been pleaded. It has further not been disclosed the details
as regards tables at which such objections were rai sed, nor
the nanmes of the counting agents had been disclosed. The
very basis of the election petition centres round the

obj ections of the Chief Election Agent of the el ection
petitioner dated 6.10.1999 (Ex.P/9). W have set out the
sai d objections in extenso hereinbefore. A bare perusa
thereof woul'd clearly show that the allegations contained
therein are absolutely vague and | ack material particulars.
Details as regard commi ssion of alleged irregularities
police stationw se, assenbly segmentw se, polling
counterw se or tabl ewi se had not been disclosed. The sane
by itself goes to showthat the Chief Election Agents of the
el ection petitioner did not raise any objection before the
returning officer and the counting staff as and when such
irregularities purported to have been found out. It may be
rel evant to note that even if the said Agent of the el ection
petitioner had not been exam ned, inter alia, on the ground
that he after declaration of the election result has changed
t he si des.

It is also relevant to notice that no material has been
brought on records to show that the factual findings of the
Returning O ficer as contained in hi's order dated 6.10.1999
are incorrect.

Furthernore, even PW 2 to 7 in their evidences

accepted that they had been supplied with notebooks wherein
they allegedly noted such irregularities. Such notebooks
had not been produced before the Hi gh Court and, thus, an
adverse i nference against the election petitioner ought to
have been drawn. It appears fromthe records that the votes
whi ch had all egedly not been counted even according to PW 1
to 7 would not cross five hundred marks. Although in Ex.P/9
it has been contended that "the oral and witten objections
rai sed by the agents were not accepted”, but no such witten
obj ection was brought on record.

In relation to the allegations contained in Paras 13

and 14 of the election petition regarding bundling of ball ot
papers and purported wong transfer of valid votes polled in
favour of Respondent No.1l, the H gh Court has disbelieved
the evidence of PW 2 to 7 on the ground that they coul d not
give the details of the counting centres and ot her proper
particul ars, but accepted their evidence as regard alleged
irregularities covered by Categories 1, 2, 3 and 5 for no
valid or cogent reason.

The High Court while considering the objections raised

in the election petitionin relation to Category-4, inter
alia, held such allegations cannot be considered as the sane
are based on general and vague all egations wi thout any
particul ars, observing
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"...Even in the conplaint given under
Ex.P.9, there is no whisper that wong

i nstrument has been used by any voter in
particul ar booth of Constituency, which
resulted in invalidating the votes..."

Despite the fact that in relation to the allegations
made under Categories-1, 2, 3 and 5, simlar general and
vague al | egati ons had been made, the Hi gh Court proceeded to
accept the evidences of the said w tnesses.

The Hi gh Court shoul d not have accepted the evidence of

PW 2 to 7 when there are no particulars in the election
petition and the names of counting agents had not even been
mentioned in the pleadings.

The High Curt furthernore applied a wong legal test in
passi ng the inpugned judgnment insofar as it proceeded to
hold that the first respondent would not be prejudiced, if a
recounting is ordered. The test required to be applied for
directing a recounti'ng being well-settled, the H gh Court
must be held to have m'sdirected itself in.law. The
guestion of prejudice of the election petitioner would not
be a relevant factor keeping in view the constitutional and
statutory schene invol ving hol di ng of “an el ection and the
consequences enmanating fromthe direction of recounting
which may lead to identification of voters as the sane is
not at all desirable.

In the instant case, it was all the nore necessary for
the election petitioner to plead the material facts with
certain precisions having regard to Ex:P/9 in terns wher eof
the recounting was prayed having regard to alleged rejection
of 15000 votes. Furthernore although a distinction exists in
terns of clauses (a) and (b) of Section 83(1) of the Act,
but it should be borne in mind that pleading of materia
fact woul d include disclosure of all such information which
if not rebutted would result in allowing the petition. A
di stinction between 'particulars’ and ’full particulars’
shoul d al so be borne in mnd

Had the election petitioner in his pleadings, as
noti ced hereinbefore, disclosed the details of the names of
pol ling stations, counting centres, the tables, particulars
of round of the counting of votes in relation whereto
alleged irregularities had taken place under all the four
categories and basis of material facts and particulars, the
H gh Court, if finds, that election petitioner has nade out
prima facie case for scrutiny of ballot papers and recount,
it may direct for recount of ballot papers in respect of the
said votes only and not the entire votes. The Hi gh Court
further failed to notice that in para 12 of the election
petition it has merely been pointed out that irregularities
in respect counting had materially affected the el ection and
in that view of the matter, the H gh Court should not have
directed recounting of all the votes which would anmount to
goi ng beyond the said election

CASE LAWS

The |l aw operating in the field is no |onger res
integra. Inspection of ballot papers can be ordered when in
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the facts and circunstances obtaining in the case, the
Tribunal finds it necessary to so direct in the interest of
justice. Discovery and inspection of documents with which
the civil court is invested with power under the Code of
Cvil Procedure when trying a suit may be applied but such
an order would not be granted as a matter of course having
regard to the insistence upon the secrecy of the ball ot
papers. Such an inspection nmay be ordered when two
conditions are fulfilled :

(i) that the petition for setting aside an election
contai ns an adequate statement of the materia

facts on which the petitioner relies in support

of his case; and

(ii) the Tribunal is prina facie satisfied that in
order to decide the dispute and to do conplete

justice between the parties inspection of the

bal | ot jpapers i s necessary..

[ See Ram'Sevak Yadav vs. Hussain Kanil Kidwai &
Ors. [1964 (6) SCR 238]

Upon consi dering the provisions of the Act and the
Conduct of Election Rules, 1961, the Court in Ram Sewak
Yadav (supra) held

"There can therefore be no doubt that

at every stage in the process of
scrutiny and counting of votes the

candi date or his agents have an
opportunity of remaining present at the
counting of votes, watching the
proceedi ngs of the Returning Oficer,

i nspecting any rejected votes, and to
demand a re-count. Therefore a candidate
who seeks to chall enge an el ection on
the ground that there has been inproper
reception, refusal or rejection of votes
at the tine of counting, has anple
opportunity of acquainting hinmself with
manner in which the ballot boxes were
scrutini zed and opened, and the votes
were counted. He has al so opportunity of
i nspecting rejected ballot papers, and
of demanding a re-count. It is in the

i ght of the provisions of s. 83(1)

whi ch require a conci se statenent of
material facts on which the petitioner
relies and to the opportunity which a
def eated candi date had at the tinme of
counting, of watching and of clainmng a
recount that the application for

i nspecti on must be considered."

In Dr. Jagjit Singh vs. Gani Kartar Singh and O hers

[AIR 1966 SC 773], before a 3-Judge Bench of this Court, a
contention was raised to the effect that when a Tribuna
considering the evidence in the light of the allegations
made by the election petitioner was satisfied that

i nspection should be ordered, the sane should not ordinarily
be reversed in appeal, this Court held

"W are not prepared to accept this
contention. The order passed by the
Tribunal clearly shows that the Tribuna
did not apply its mnd to the question
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as to whether sufficient particulars had
been nentioned by the appellant in his
application for inspection. Al that
the tribunal has observed is that a
prima facie case has been nade out for
exam ning the ballot papers; it has also
referred to the fact that the appellant
has in his own statenment supported the
contention and that the evidence |ed by
himprim facie justifies his prayer for
i nspection of ballot papers. |In dealing
with this question, the Tribunal should
have first enquired whether the
application nade by the appell ant
satisfied the requirements of S. 83(1)
of the Act; and, in our opinion, on the
al | egati ons nade, there can be only one
answer and that is against the
appel l ant., W have carefully considered
the all egations nade by the appellant in
his election petition as well as those
made by himin his application for

i nspection and we are-satisfied that the
said allegations are very vague and
general and the whol e object of the
appel l ant in asking for inspection was
to make a fishing enquiry with a viewto
find out sone material to support his
case that respondent No.1 had received
some invalid votes and that the
appel | ant had been denied sone valid
votes. Unless an application for

i nspection of ballot papers nmakes out a
proper case for such inspection it would
not be right for the Tribunal to open
the ball ot boxes and allow a party to

i nspect the ballot papers, and exam ne
the validity or invalidity of the ball ot
papers contained init. |If such a
course is adopted, it would inevitably

| ead to the opening of the ballot boxes
al nost in every case, and that woul d
plainly be inconsistent with the schene
of the statutory rules and with the

obj ect of keeping the ballot papers
secret."

(See al so Bbhabhi vs. Sheo Govind & O's.
- (1976) 1 SCC 687)

In Km Shradha Devi vs. Krishna Chandra Pant and O hers
[(1982) 3 SCC 389 (I1)], this Court observed

"\ 005l f the re-count is limted to those
bal | ot - papers in respect of which there
is a specific allegation of error and
the correlation is established, the
approach woul d work havoc in a
parliamentary constituency where nore
often we find 10,000 or nore votes being
rejected as invalid. Law does not
require that while giving proof of prim
facie error in counting each head of
error must be tested by only sample
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exam nati on of sone of the ball ot-papers
whi ch answer the error and then take
into consideration only those ballot-
papers and not others. This is not the
area of enquiry in a petition for relief
of re-count on the ground of m scount.
True it is that "a re-count is not
granted as of right, but on evidence of
good grounds for believing that there
has been a mistake on the part of
Returning O ficer’ (See Hal sbury’s Laws
of England, 4th Edn., Vol. 15, para
940). This Court has in terns held that
prima facie proof of error conpl ai ned of
nmust be given by the election petitioner
and it nust further be shown that the
errors are of such-magnitude that the
result of the election so far as it
affects the returned candidate is
materi al l'y af fected; then re-count is

di rect ed\ 005"

In D.P. Sharma vs. Conm ssioner and Returning O ficer
and OGthers [(1984) /Supp. SCC 157], this Court laid down the
law in the follow ng terns :

“...1t is well established that in

order to obtain re-count of votes a
proper foundation is required to be laid
by the election petitioner indicating
the precise material on the basis of
which it could be urged by himwith sone
substance that there has been either

i mproper reception of invalid votes in
favour of the el ected candi date or

i nproper rejection of valid votes(in
favour of the defeated candi date or
wrong counting of votes in favour of the
el ected candi date which had in reality
been cast in favour of the defeated
candi date..."

In Satyanarai n Dudhani vs. Uday Kumar Singh and O hers
[ (1993) Supp. (2) SCC 82], this Court laid down :

"A cryptic application claimng recount
was nmade by the petitioner-respondent
before the Returning Oficer. No details
of any kind were given in the said
application. Not even a single instance
showi ng any irregularity or illegality
in the counting was brought to the
notice of the Returning Oficer. W are
of the view when there was no

cont enpor aneous evi dence to show any
irregularity or illegality in the
counting ordinarily, it would not be
proper to order recount on the basis of
bare allegations in the election
petition. W have been taken through the
pl eadings in the election petition. W
are satisfied that the grounds urged in
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the election petition do not justify for
ordering recount and all ow ng inspection
of the ballot papers. It is settled
proposition of |aw that the secrecy of
the ball ot papers cannot be permitted to
be tinkered lightly. An order of recount
cannot be granted as a matter of course.
The secrecy of the ballot papers has to
be mai ntai ned and only when the H gh
Court is satisfied on the basis of
material facts pleaded in the petition
and supported by the contenporaneous

evi dence that the recount can be
ordered. "

In RamRati (Snt) vs. Saroj Devi and Qthers [(1997) 6
SCC 66], i't was observed

“...In the light of the mandatory

| anguage of Rule 76 of the Rules, it is
i ncumbent upon a candidate or an agent,
if the candi date was not present, to
make an application in‘witing and give
reasons in support thereof, while
seeking recounting. If it is not done,
then the tribunal or the court is not
enpowered to direct recounting even
after adduction of evidence and

consi deration of the alleged
irregularities in the counting..."

Yet again in Mahant Ram Prakash Dass vs. Ramesh Chandra
and Gthers [(1999) 9 SCC 420], this Court held
"So far as round six, which is the last

and the final round, is concerned, the

charge nade by the appellant in para 6

of the petition is in the follow ng

terns : -

"Round No. 6, serial No. 79/9 i.e.

table No. 9, there is a cutting on

the votes secured by the petitioner

as 462. None of these cuttings,

alterations has been authenticated by

the Returning Oficer or any other

of ficer concerned at any stage."

We have seen the original Form 20 and
we do not find any corrections made
therein. It is only in the copies, that
were typed thereafter, that
di screpanci es have crept in, which have
been sought to be corrected and copies
thereof are furnished to the appellant.
On the basis of such copies no case
coul d have been nade out by the
appel l ant. Thus there is no plea at al
so far as round 6 is concerned pointing
out any di screpancy or irregularity in
the matter of counting. Hence we find no
case is nmade out by the appellant in the
course of the petition. In the absence
of any pleading thereof, we find it
difficult to accept the case put forth
by the appellant that there was any
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irregularity in the 6th round of
counting."

In P.H Pujar vs. Kanthi Rajashekhar Kidiyappa and
QO hers [(2002) 3 SCC 742], it was | aid down as under

"...The petitioner seeking re-count
shoul d al |l ege and prove that there was

i mproper acceptance of votes or inproper
rejection of valid votes. If only the
Court is satisfied about the

trut hful ness of the said allegations can
it order re-count of votes. Secrecy of
bal | ot has al ways been consi dered
sacrosanct in a denocratic process of

el ection and it cannot be disturbed
lightly by bare allegations of
illegality and irregularity in
counting..."

[See also T.H Misthaffa vs: MP. Varghese and O hers
[(1999) 8 SCC 692].

In D. Ramachandran Vs. R V. Janakiraman and O hers
[(1999) 3 SCC 267] this Court held:

"W do not consider it necessary to
refer in detail to any part of the
reasoning in the judgnent; |nstead, we
proceed to consider the argunents
advanced before us on the basis of the
pl eadi ngs contained in the election
petition. It is well settled that in al
cases of prelimnary objection, the test
is to see whether any of the reliefs
prayed for could be granted to the
appellant if the avernents made in.the
petition are proved to be true. For the
pur pose of considering a prelininary
objection, the averments in the petition
shoul d be assuned to be true and the
court has to find out whether those
averments discl ose a cause of action or
a triable issue as such. The Court can
not probe into the facts on the basis of
the controversy raised in the counter."”

In Mobhan Rawal e Vs. Danopdar Tatyaba Alias Dadasaheb and
QO hers [(1994) 2 SCC 392] this Court observed:
"12. Further, the distinction between
"material facts" and "full particul ars”
is one of degree. The lines of
di stinction are not sharp. "Materia
facts" are those which a party relies
upon and which, if he does not prove, he
fails at the tinme.
13. In Brace v. Odhans Press Ltd.,
(1936) 1 KB 697 : (1936) 1 Al ER 287
Scott L.J. said:
"The word 'material’ means
necessary for the purpose of
fornmul ating a conpl ete cause of
action; and if any one 'materi al
statenment is onmtted, the statenent
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of claimis bad." The purpose of
"material particulars"” is in the
context of the need to give the
opponent sufficient details of the
charge set up against himand to

gi ve hima reasonabl e opportunity.

14. Hal sbury refers to the function of
particul ars thus:

"The function of particulars is to
carry into operation the overriding
principle that the litigation

bet ween the parties, and

particularly the trial, should be
conducted fairly, openly and

wi t hout surprises, and incidentally
to reduce costs. This function has
been variously stated, nanely

either tolimt the generality of

the allegations in the pleadings,

or to define the issues which have

to be tried and for which discovery
is required.”

(See: Pleadings Vol. 36, para 38)

15. In Bullen and Leake and Jacob’s
"Precedents of Pleadings" 1975 Edn. at
p. 112 it is stated:

"The function of particulars is to
carry into operation the overriding
principle that the litigation

bet ween the parties, and

particularly the trial, should be
conducted fairly, openly and

wi t hout surprises and incidentally

to save costs. The object of
particulars is to 'open up the

case of the opposite party and to
conpel himto reveal as much as
possi bl e what is going to be proved

at the trial, whereas, as Cotton

L.J. has said, 'the old system of

pl eadi ng at comon | aw was to

conceal as much as possi bl e what

was going to be proved at the

trial’,"

16. The distinction between 'materi al
facts’ and ’'particulars’ which together
constitute the facts to be proved -- or
the facta probanda -- on the one hand
and the evidence by which those facts
are to be proved --facta probantia -- on
the other must be kept clearly

di stingui shed. In Philipps v. Philipps,
Brett, (1878) 4 BD 127, 133 L.J. said:
"I will not say that it is easy to
express in words what are the facts
whi ch must be stated and what

matters need not be stated. ... The
distinction is taken in the very

rule itself, between the facts on
which the party relies and the

evi dence to prove those facts. Erle
C.J. expressed it in this way. He
said that there were facts that

m ght be called the allegata

probanda, the facts which ought to
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be proved, and they were different
fromthe evidence which was adduced

to prove those facts. And it was

upon t he expression of opinion of

Erie CJ. that Rule 4 [now Rule

7(1)] was drawn. The facts which

ought to be stated are the materia
facts on which the party pl eading
relies.”

17. Lord Denman, C. J. in Wlliamyv.

Wl cox, (1838) 8 Ad & El 331 said:

"It is an elementary rule in

pl eadi ng that, when a state of

facts is relied it is enough to

allege it sinply, wthout setting

out the subordinate facts which are
the means of proving it, or the

evi dence sustaining the

al | egations."

18. An el'ection petition can be rejected
under Order VI Rule 11(a) CPC if it
does not disclose a cause of action

Pl eadi ngs coul d al so be struck out under
Oder VI Rule 16, inter alia, if they
are scandal ous, frivolous or vexati ous.
The latter two expressions neant cases
where the pl eadi ngs are obviously
frivol ous and vexati ous or obvi ously
unsust ai nabl e. "

M. Mani, however, has placed strong reliance on P.K K
Shansudeen vs. K. A M Mappillai Mhindeen and Qt hers [(1989)
1 SCC 526]. A two-Judge Bench of this Court therein took
note of Ram Sewak Yadav (supra) and R Narayan vs. S.
Semmal ai and Others [(1980) 2 SCC 537] wherein it was
observed

"Thus the settled position of law(is

that the justification for an order for

exam nati on of ball ot papers and recount

of votes is not to be derived from

hi ndsi ght and by the result of the

recount of votes. On the contrary, the

justification for an order of recount of

votes shoul d be provided by the nateria

pl aced by an election petitioner on the

threshol d before an order for recount of

votes is actually made. The reason for

this salutary rule is that the

preservation of the secrecy of the

ball ot is a sacrosant principle which

cannot be lightly or hastily broken

unl ess there is prim facie genui ne need

for it. The right of a defeated

candi date to assail the validity of an

el ection result and seek recounting of

votes has to be subject to the basic

principle that the secrecy of the ball ot

is sacrosanct in a denocracy and hence

unl ess the affected candidate is able to

al  ege and substantiate in acceptable

neasure by neans of evidence that a

prima facie case of a high degree of

probability existed for the recount of

vot es being ordered by the El ection

Tribunal in the interests of justice, a
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Tri bunal or court should not order the
recount of votes."

Nat araj an, J. having regard to the avernents made in

the election petition observed that neither the averments in
the pl eadi ngs nor the evidence adduced were of such

conpul sive nature as could have made the Tribunal reach a
prima facie satisfaction that there was adequate
justification for the secrecy of ballot papers. The said
deci sion, therefore, runs counter to the subm ssions of the
| ear ned counsel

I n Ji bontara Ghatowar vs. Sarbananda Sonowal and Q hers

[ (2003) 6 SCC 452], wherein a case was nade out that 824
bal | ot papers were rejected contrary to the provisions
contained in Rule 63 of the Conduct of Elections Rules and
in violation of the law laid down by this Court in Arun
Kumar Bose vs. Mhd. Furkan Ansari [(1984) 1 SCC 91], this
Court held that the H gh Court was in error in refusing to
direct the recounting of votes. While naking the said
observations, the Court relied upon an earlier decision of
this in T. A, Ahanmred Kabeer vs. A A Azeez and Ot hers

[ (2003) 5 SCC 650], wherein one of the nmenmbers, Lahoti, J.
was al so a party noticing

"27. Though the inspection of ball ot
papers is to be allowed sparingly and
the court may refuse the prayer of the
def eat ed candi date for inspection if, in
the garb of seeking inspection, he was
indulging in a roving enquiry-in order
to fish out materials to set aside the
el ection, or the allegations nade in
support of such prayer were vague or too
general i zed to deserve any cognizance.
Nevert hel ess, the power to direct

i nspection of ballot papers is there and
ought to be exercised if, based on
preci se allegations of material facts,

al so substantiated, a case for
permtting inspection is made out as is
necessary to determ ne the issue arising
for decision in the case and in the
interest of justice."

28. It is true that a recount is

not to be ordered nerely for the asking
or nmerely because the court is inclined
to hold a re-count. In order to protect
the secrecy of ballots the court would
permt a re-count only upon a clear case
in that regard having been nade out. To
permit or not to permt a recount is a
guestion involving jurisdiction of the
court. Once a recount has been all owed
the court cannot shut its eyes on the
result of recount on the ground that the
result of recount as found is at
variance with the pleadings. Once the
court has permtted recount within the
wel | -settl ed paraneters of exercising
jurisdiction in this regard, it is the
result of the recount which has to be

gi ven effect to."
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Wth respect we are not in a position to endorse the

views taken therein in its entirety. Unfortunately, the
deci sion of a larger Bench of this Court in Jagjit Singh
(supra) had not been noticed therein. Apart fromthe clear

| egal position as laid down in several decisions, as noticed
her ei nbefore, there cannot be any doubt or dispute that only
because a recounting has been directed, it would be held to
be sacrosanct to the effect that although in a given case
the court may find such evidence to be at variance with the
pl eadi ngs, the same nust be taken into consideration. It is
now wel | -settled principle of |aw that evidence adduced
beyond t he pl eadi ngs woul'd not be adm ssi bl e nor any

evi dence can be permitted to be adduced which is at variance
with the pleadings. The court at a later stage of the tria
as al so the appellate court having regard to the rule of

pl eadi ngs woul d be-entitled to reject the evidence wherefor
there does not exist any pl eadi ng.

Furthernore, the Hi gh Court has not arrived at a
positive finding as to howa prima facie case has been nmade
out for issuing a direction for recounting. It is well-
settled that prinma facie case nust be nade out for scrutiny
and recounting of ballot papers where it is of the opinion
that the errors are of 'such magnitude as to materially
affect the election. [See MR Gopal akrishan vs. Thachady
Prabhakaran - 1995 Supp.(2) SCC 101].

EXTENT OF PROOF :

The requirenent of |aying foundation in the pleadings
nust al so be considered having regard to the fact that the
onus to prove the allegations was on the el ection
petitioner. The degree of proof-for issuing a direction of
recounting of votes nust be of a very high standard and is
required to be discharged. [See Mahender Pratap vs. Krishan
Pal and Others - (2003) 1 SCC 390].

In T.H Mstaffa (supra), this Court held that when the
pl eadi ngs do not contain the material facts and necessary
particul ars, any anmount of evidence would be insufficient.

Even in the recount it was found that the returned

candi dat e has not secured nmgjority of the votes, the result
coul d not have been disturbed, unless prina facie case of
hi gh degree of probability existed for recount of votes.

[ See P. K K. Shansudeen vs. K AM Mapillai Mhindeen -
(1989) 1 SCC 526 at 530, 531].

For the reasons aforementioned, the inpugned judgment

cannot be sustained. It is set aside accordingly. The
appeal is allowed. However, there shall be no order as to
costs.

However, keeping in view the fact that the el ection
petition is pending for a long tinme, the Hi gh Court nay
consider the desirability of disposing of the sane as
expedi tiously as possible and preferably within a period of
three nmonths fromthe date of receipt of a copy of this
order. The records of the case, if received, be sent down
forthw th.
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