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PETI TI ONER
SUKHBI R SI NGH & ORS

Vs.

RESPONDENT:
STATE OF HARYANA

DATE OF JUDGVENT: 01/ 10/ 1997

BENCH
G N RAY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
THE 1ST DAY OF OCTOBER, 1997
Present:
Hon’ ble M. Justice G'N Ray
Honble M. Justice G B. Pattanaik
K. T.S. Tulsi, SomRaj Dutta, Sr. Advs., Uma Dutta,
M S. Dahiya, Advs. with themfor the appellants
Ajay Siwach, Adv, for Prem Mal hotra, Adv. for the Respondent
ORDER
The following Order of the Court was delivered:
ORDER

In this appeal the conviction and sentence passed
against the appellant by the (learned Designated Court
Bhiwani at Hissar on 6.2.88 in Sessions Trial No. 49.87 are
under chal | enge.

Ms. KTS Tulsi, |earned senior counsel has appeared for
appel l ant No. 1 Sukhbir Singh and M. Som Raj Dutt, |earned
seni or counsel has appeared for the remaining appellants.
The appel l ant Sukhbir Singh has been convicted by the
| earned Designated Court under Section 302 and Section 307
read with Section 149 I ndian Penal Code. ~ The ot her
appel l ants have also been convicted under « Section 302 and
Section 307 read with Section 149 |PC. Although the said
appel I ants have been convicted under the Arns Act. but no
separate sentence has been passed for such offence.

M. Tulsi has submitted that initially the appellants
were also charged for the offence under Terrorist and
Di sruptive Activities Prevention Act, 1985 (hereinafter
referred to as TADA). The | earned Desi gnat ed Court
thereafter assuned jurisdiction and proceeded wth the
trial. Considering he naterials on record, the |[earned
Desi gnated Judge inter alia came to the finding that no case
for an offence under TADA had been nade out. Therefore, an
order was passed by the | earned Designated Judge on 19.12.87
that the case should be transferred to the appropriate
crimnal court for the trial of the said crimnal case. In
basing the said order of 19th Decenber, 1987, the |earned
Judge, Designated Court had relied on a Full Bench decision
of the Punjab and Haryana H gh Court in Binmal Kaur Khalsa's
case (AIR 1988 Punjab and Haryana page 95) It appears that
an appeal was taken to this Court against the said Ful
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Bench Decisions of the Punjab and Haryana H gh Court in
Bi mal Khalsa's case and it appears that an interimorder of
stay was granted by this Court. In view of the said order of
stay, the case was again referred back before the |earned
Desi gnhat ed Judge for trial on nmerits.

M. Tulsi has submtted that the principles indicated
by the Full Bench of the Punjab and Haryana Hi gh Court as to
what constitutes offence under TADA in Binmal Khal sa’s case
has been considered by the Constitution Bench of this Court
in Kartar Singh’'s case (1994 (3) SCC page 569. M. Tulsi has
submitted that in Htendra Vishnu Thakur and O's. (1994 (4)
SCC 602) this court also considered what are the terrori st
and disruptive activities under TADA. The decision of this
Court in the said Constitution Bench decision approves the
principle indicated inBimal Khal'a case. Therefore, the
order passed by the |earned Designated Judge that no case
under TADA had been nmde out ~nust be held to be fully
justified. Therefore, ~on nerits also, there was no occasion
for the Designated Court to proceed with the trial of
because an ~appeal was pendi ng before this Court against the
j udgrment in Bimal Khal sa’ s case and an interimorder of stay
was passed in the said appeal, there was no reason to
retransfer the case before the | earned Designated Court in
the absence of any  order passed by any conpetent court
setting aside the /order dated 19th Decenber, 1987 passed by
the | earned Designated Judge by which it was decided that no
case under TADA was nade out an therefore, the case should
be transferred before the regular crimnal court.

M. Tulsi has, therefore, ~submtted that  the |earned
Desi gnated Judge, has no jurisdiction to proceed with the
trial of the crimnal case and pass the inmpugned order of
conviction and sentence against the appellant for offences
under Indian Penal Code and Arns Act. M. Tulsi has also
submitted that in Ranbhai Nat hubai Gadhvi® and Ors. Vs. State
of Gujarat (1977 (5) Scale page 388) this Court has held
that where for want of appropriate sanction, the Designated
Court did not have jurisdiction to try the case, the entire
trial was vitiated. It was submitted before this court that
inview of detention in prison for a long tinme during the
pendency of the trial before the Designated Court, no
further trial of the said crimnal <case by the regular
crimnal court should be allowed. It has been observed by
this Court that the question of proceeding further of the
said crimnal case before the regular crimnal court wll be
taken into consideration by the State on being alive to the
said fact of suffering |long detention by the accused during
the pendency of the trial before the Designated Court. M.
Tul si has submitted that in the instant case long time has
el apsed since the institution of the case before the
Desi gnated Court The case can only be tried by the regular
court and such trial 1is likely to consune |long time. The
delay in proceeding with the trial before the designated
court is not attributable to the accused. Therefore, the
said crimnal trial deened to be pending before the regular
crimnal bench should be quashed by this Court because of
the long delay involved in conpleting the trial thereby
creating serious prejudice against the appellants. In the
facts of the case, M. Tulsi has rightly contended that the
order of the designated judge dated 19.12.1987 rel easing the
case for being tried by regular crimnal Bench was fully
justified. There was no occasion to retransfer the said
crimnal before the designated court when the order dared
19.12.1987 was not set aside by any conpetent authority.
Such subsequent retransfer of the case before the designated
court and deci sion rendered by the designated court
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t herefore cannot be sustained and the sane therefore are set
aside by allowing this appeal. W are however not inclined
to quash the crinmnal case which nmust be deenmed to be
pendi ng before regular crimnal Bench. It wll be open to
the accused to make appropriate application for quashing the
crimnal trial before the appropriate court if they so
desire. W nmke it clear that we have not expressed any
opinion in this regard. The interimorder of bail granted by
this Court wll continue for a period of six weeks from
today so that appropriate application for interimbail my
be made before the Court where the trial will conmence. The
appeal is disposed of accordingly.




