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HEADNOTE

The appellant is a private limted conmpany and it carries

on the business of printing and publishing newspapers and,
peri odi cal s. In 1959 the appellants intimated the closure
of its business in respect of its various- publication at
Madras. On the, same day the appellant’s Board of Directors

resolved to sell itenms of printing nmachi nery and equi prent
to one private limted conpany and the next day. the
appel lant inserted advertisenent in a |ocal newspaper

announcing that the premses of the appellant is "To /let".
Thereafter the respondents struck work. The CGovernnment at
this stage issued two orders. By one of these orders the
CGovernment referred the dispute to Industrial Tribunal under
s. 10 (1) (d) of the Industrial Disputes Act. The other
order which was under s.10 (3) of the Act prohibited the

continuance of the strike and lockout in the appellants
concern.

The appell ant thereupon filed two wit petitions against the
above orders of the Government. Both petitions were heard
together by a Single judge who held that since the order
under s. 10 (3) was a nere admnistrative order it was not
open to the Court to quash it but since that order was not
without jurisdiction the appellant was entitled to ignore
it. Wth regard to the other wit petition he held that the
H gh Court had jurisdiction to entertainit even at an
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interlocutory stage and on the nerits of the case he found
that the action of the appellant did not anpbunt to a | ockout
but a closure and the dispute between the parties was not an
i ndustrial dispute. The respondents then preferred two
appeals to the Division Bench concerning the order of the
CGovernment under S. 10 (3) the provision Bench upheld the
decision if the Single Bench and

541

di smissed the appeal. Wth regard to the other appeal it
help that even though the H gh Court had jurisdiction to
entertain the wit petition since the deternmination of the
guestion whether the reference was valid or not involved
many conplicated questions of fact the natter nust be fully
investigated and tried 'in the first instance by t he
Tri bunal

The appellant then appealed to this Court. The rmain
contention raised in the appeal was that since the action of
the appellant did not anpbunt to a |lockout but a closure
there 'was no-industrial dispute. That being the position
t he reference was invalid and the Tribunal had no
jurisdiction to enbark on'the proposed enquiry. The next
contention was that issue No. 1 in the reference which
related to transfer of the publication and business of the
appel l ant was on the face of it-bad since the appellant was
entitled to make such transfer and the respondents had no
right to raise an industrial dispute with regard to such
transfer. Thirdly it was urged that the wording of issue
No. 2 showed that the CGovernnent had already determined the
guestion raised by that issue and there was nothing left to
the decision of the Tribunal

Held, that if the Industrial Tribunal proceeds to assune
jurisdiction over a non-industrial dispute that ' can be
successfully chal |l enged before the H-gh Court by a 'petition
for an appropriate wit. The finding on the prelimnnary
i ssue whether an action of a party ampunts to a | ockout or
a closure is a finding on a jurisdictional fact. It is only
when it is found that the action/amounts to a | ockout ' that
the Tribunal has jurisdiction to deal with the nerits of the
di spute. As a general rule it is not proper. or appropriate
that the initial jurisdiction of a special tribunal to dea
with jurisdictional facts should be circumvented and the
deci sion of such a prelimnary issue brought before the Hi gh
Court on its wit jurisdiction.

On the facts and circunstances of the case it would be idle
to contend that issue No. 1 related to the transfer of
busi ness which could not be the subject mtter of an
i ndustrial dispute.

Courts should construe an order of reference not. too
technically or in a pedantic nmanner but fairly and
reasonabl y. Construed in this manner and having regard to
the content of the dispute covered by issue No. 2 that issue
was not so worded exclude the jurisdiction of the Tribuna
to decide the question whether the appellant’s action
amounted to a closure or not.
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1962. August 2, The Judgrment of the Court was delivered by

GAJENDRAGADKAR, J-On the 30th of April, 1959, the Madras
Governnent referred to the Industrial Tribunal, Madras, for
its adjudication two industrial issues which had arisen
bet ween t he appell ant The Managenment of Express Ltd. and the

respondents, its workmen. These two itens of dispute were
the,specified in the Order of Reference:-
1. Whet her the transfer of the publication

of Andhr a Pradesh and Andhr a Prabha
Il'lustrated Wekly to Andhra Prabha Private
Ltd. I'n Vijayawada is justified and to what
relief the workers and the working Journalists
are entitled ?
2, Whether the strike of the workers and
worki ng Journalists from27th April, 1959, and
the consequent | ookout by the nanagenent of
t he Express Newspapers Private Ltd. are
Justified and to what relief the workers and
the working Journalists are entitled?
This reference was made under section 10 (1) (d) of the
Industrial Disputes Act, 1947, (XIV of ~ 1947) (hereinafter
called the Act),
543
On the sane day., the Governnent of Madras issued another
Order under section. 10 (3) of ~the Act prohibiting the
continuance of the strike and the | ookout in the “appellant
concern. This Order was issued because the Government was
of the opinion that it was expedient and necessary to
prohi bit the continuance of the said strike and | ookout.
Against the latter Order, the appellant filed a wit
petition in the Madras Hi gh Court (No. 443 of 1959) on |ot
of May, 1059, whereas on the 5th of May, 1959, it /filed a
wit petition No. 450 of 1959 agai nst the Order by which the
di spute in question was referred to the Industrial Tribuna
for its adjudication. Both the wit petitions were heard
together by Bala krishna Ayyar J.- He held -that the
CGovernment Order issued under s. 10 (3 of the Act was an
administrative order and it was doubtful whether it would be
open to the Court to quash the said Order as it stood.
Even so, the |learned Judge held that the Government had no
Jurisdiction to nmake the said Order and that the appellant
was entitled to ignore it. |In the opinion the | earned Judge
the ends of Justice would be nmet if this clarification was
made and so, that is the only order which he passed on 'wit
petition No. 433 of 1959.
In regard to wit petition No. 450 of 1959, the'learned
Judge hold that he had jurisdiction to entertain the said
wit petition even at an interlocutory stage and so, he
rej ected the prelimnary obj ection rai sed by the
respondents. On the nerits, he took the view that what the
appel | ant had done did not anbunt to a | ookout but a closure
and so, the substantial part of the dispute between the
parties did not anmpunt to an industrial dispute at all
That is why he canme to the conclusion that it is only the
l|atter parts of the first and second questions which could

be tried by the Tribunal. |In the result, the petition filed
by the appellant was partly all owed
544

and the Tribunal was directed to deal with only the second
part of the two questions framed by the inpugned reference.
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Thi s decision was challenged by the respondent s by
preferring two appeals before a Division Bench of the Mdras
Hi gh Court. The order passed on WP. No. 44311959 gave rise
to wit appeal No. 85 of 1959, whereas the order passed on
wit petition 450/1959 gave rise to wit appeal No. 73 of
1959. The appellate Court has agreed with the trial Judge
in holding that the order issued by the Governnent under s.

10(3) of the Act was ill-advised and wi thout jurisdiction
and so, the appellant can with inmpunity ignore the said
order. In regard to the main point of controversy between

the parties as to the validity of the reference itself, the
Appeal Court took the view that the questions which had to
be decided in dealing with the appellant’s contention that
the reference was invalid, were conplex questions of fact
and that it would be appropriate that the said questions
should be fully investigated and tried in the first instance
by the Industrial Tribunal itself. In other words, the
Appeal Court held that though; the Hi gh Court had
jurisdiction to entertain an application for a wit of
Prohi bition” even at the initial stage of the proceedings
conmenced before a Special tribunal, it would not be proper
that a wit of prohibition should be issued unless the dis-
puted questions of fact were tried by the said Specia
Tribunal in the first instance. On this view, the order
passed by the trial Judge has been nodified and the disputes
referred to the Industrial Tribunal for its adjudication
have been remtted to the said Tribunal for its disposal in
accordance with law. ' In naking this Oder, the Appeal Court
has indicated the nature of the- dispute and the questions
of. fact which the Industrial Tribunal may have to try and

the limts of its jurisdiction. 1In the result, ‘the wit
appl e No. 73/ 1959 succeeded
545

whereas wit appeal No..85/1959 failed. 1t is this decision
of the Court of Appeal that is challenged before us by M.
Vi swanat ha Sastri on behal f of the appell ant

Before dealing with the appeal on the nerits, it is
necessary to set out very briefly the naterial facts / which
led to the present dispute between the parties. The

appel | ant in a Private Li mi ted Li ability Conmpany

i ncorporated under the Indian Conpanies Act and it carries
on the business of printing and publishing newspapers  and
periodicals, viz., the Indian Express, Sunday Standard (on
Sundays), Dinanani, Dinamani Kadir, Andhra Prabha, Andhra

Prabha Illustrated Wekly, and screen. These papers were
being printed and published by the appellant from Madras
till the 27th April, 1959. On the 29th April, 1959, the
appellant intimated the closure of its business in respect
of its various publications at Madras. The announcenent

nade by the appellant in that behalf indicated that its
staff and worknen woul d be paid wages, one nonth’s‘salary in
lieu of notice and conpensation as |laid down under s.25 (f)
and s.25 (fff) of the Act. It was also stated that simlar
wages and conpensation would be paid to journalists under
the corresponding provisions of the working Journalist
(Condi tions of Service and M scel | aneous Provi si ons)
Act, 1955. It appears, on the same day, the appellant’s
Board of Directors resolved to sell items of printing mach-
i nery and equi pnent to the Andhra Prabha (Private) Ltd. for
Rs. 5, 25,000/ -. Accordingly in the 'H ndu of the 30th April
1959, an advertisenent was inserted by the appellant under
"the "To-Let" colum relating to the office accombdation
and prenises of the 'Express Newspapers Private Ltd. It is
this action of the appellant which as led to the present
di sput e.
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At this stage, it nmay be relevant to refer very briefly to
the background of the present dispute between the parties.
It appears that between the appellant and its enployees a
di spute arose on certain points including bonus in March
1957. This dispute was referred for industrial adjudication
which ended in an award in Novenber, 1957. This award was
chal | enged by the appellant by an appeal before this Court
and we were told that the appellant’s appeal had
substantially succeeded. That is bow the dispute of 1957
ultimately ended.

In March, 1958, the appellant notified its intention to
retrench 69 workmen and that led to an industrial dispute
whi ch was referred for industrial adjudication. The
appel | ant rai sed a_ prelimnary objection about t he
i nconpetence of the reference and took the dispute to the
Madras High Court by its W P. No. 810 of 1958. This objec-
tion was, however, w thdrawn on the 5th Decenber, 1958. On
the 12t h October, 1958, the respondents’ Union nmade certain
conplaints to the State Governnent as a result of which the
Hone Mnister attenpted to intervene, but his intervention
was unsuccessful. Soon thereafter, the appellant intinmated
its intention to close down its publications at Madras and
notified its worknen accordingly. The Home Mnister again
intervened and this time his intervention was effective. As
aresult, a settlenment was reached between the parties which
was enbodied in  a menorandumdrawn up on the 6th of
Noverber, 1958 under s.12 (3) of the Act. This settlenent
was to operate for 2-1/2 years. The respondents’ case is that
M. RN Coenka, the appellant’s Chairman, agreed in the
presence of the Mnister, M. Bhaktavatsalam and the Labour
Conmi ssioner, M. Balasundaram that ~the ~paper ' Andhra
Prabha’ would not be shifted for publication to Vijayawada
during the period of the settlenment, and that the ' workmnen
woul d be conti nued
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to be enployed as before at Madras, The respondents
contend that this assurance was given verbally but had not
been included in the terms of nenobrandum Broadly stated,
the respondents’ case is that the transfer purported to have
been effected by the appellant on the 29th April, 1959, s
in contravention of this verbal assurance and it is urged
that the verbal assurance given by the appellant’s Chairman
constituted one of the terns of enploynent of t he
respondents and as such, becane a condition of ~their
servi ce. The inpugned transfer materially affects that
condition of service.

In March, 1959, about 60 part-tine delivery boys demanded
increased enolunents and when the said demand was’ not
conceded, they went on strike. The appellant suspended
them but at the instance of the Conciliation Oficer, they
were taken back upon their tendering an apology and the
delivery boys there resumed duty. In March and April, 1959,
the Mdras Union of Journalists began to protest to the
Government agai nst what it apprehended was the proposed nove
of the appellant to transfer the publication of the Andhra
Prabha to Vijayawada in contravention of the ver ba
"assurance given to the respondents by the appellant’s
Chai r man. These protests were followed by a joint nmeeting
of the General Body of the Express Newspapers (Private Ltd.,
Enpl oyees’ Union and the Madras Union of Journalists, and at
the said neeting a resolution was passed condemming the
transfer of the proprietary interest in the two periodicals
to an al | eged " benam’ concern; this resol ution
charaoterised the transfer as mala fide and illegal. Thi s
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resolution was followed by an intimation of strike on the
24th  April, 1959, the appellant had intimated to the
respondents by its letter of the 23rd April, 1959, the facts
about the impugned transfer. The appellant plainly informed
the respondents that the

548

new concern at Vijayawada would take over the required
workers and that the decision to transfer could not be
altered or revoked. After receiving this comrunication, the
respondents went on strike on the 27th April, 1959. Thi s
strike was followed on the 29th April, 1959, by the
announcement made by the appell ant about the closure of its
business. that, in brief, is the background of the present
di spute between the parties.

The true legal positionin regard to the jurisdiction;of the
High Court to entertain the appellant’s petition even at
the initial stage of the proceedi ngs proposed to be taken
before ~the Industrial Tribunal, is not in dispute. If the
action| taken by the appellant ' is not a, |ookout but is a
closure; ‘' bonafide and genuine, the dispute which t he
respondents may raise in respect of such a closure is not an
industrial dispute at all. On the other hand, if, in fact
and in substance, it is a lookout, but the said action has
adopted the disguise of a closure, and a dispute is raised
in respect of such an action, it would be an industria
di spute which industrial adjudication is conpetent to dea

with. The appellant contends that what it has done is a
closure and so.. the dispute in respect of ‘it cannot be
validly referred for adjudication by an "I ndustria
Tri bunal . There is no doubt that in law, the appellant is

entitled to nove the High Court even at the initial stage
and seek to satisfy it that the disputeis not an industria

di spute and so, the Industrial Tribunal has no jurisdiction
to enmbark upon the proposed enquiry.

There is also no doubt that the proceedings before, the
-industrial Tribunal are in the nature of quasi-judicia

proceedings and in respect of them,, a wit of «certiorar

can issue in a proper case. |If the Industrial  Tribuna

proceeds to assune jurisdiction over a non-industria

di spute., that cm be. successful challenged before the Hi gh
Court by a Petition

549

for an appropriate wit, and the power of the Hi gh Court to
issue an appropriate wit 1in that- behalf cannot be
guesti oned.

It is also true that even if the dispute is tried by the
I ndustrial Tribunal, at the very comrencenent the Industria

Tribunal wll have to examne as a prelimnary issue. the
guestion as to whether the, dispute referred to it is an
i ndustrial dispute, or not, and the decision of this
guestion would inevitably depend upon the view which the
I ndustrial Tribunal may take as to whether the action taken
by the appellant is a closure or a | ookout. The finding
whi ch the Industrial Tribunal may record on this prelimnary
issue wll decide whether it has jurisdiction to deal wth
the nerits of the dispute or not. |If the finding is that
the action of the appellant ambunts to a closure, there
would be an end to the proceedi ngs before the Tribunal so
for as the main dispute is concerned. |If, on the other
hand, the finding is that the action of the appellant
amounts to a | ookout which has been disguised as a closure,
then the Tribunal wll be entitled to deal wth the
reference, the finding which the Tribunal may make on this
prelimnary issue is a finding on a jurisdictional fact and
it is only when the jurisdictional fact is found agai nst the
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appel | ant t hat the Industrial Tri bunal woul d have
jurisdiction to deal with the nerits of the dispute. Thi s

position is also not in dispute.

The Court of Appeal has held that having regard to the
somewhat conplex nature of the facts which have to be
determned in dealing with the,, prelimnary issue, it would
be appropriate that the Industrial Tribunal which is
specially appointed to try, such issues, should first hold
an enquiry, in respect of that issue. The, Court of Appeal
has el aborately set out in its judgnment the pros and cons of
the dispute and it has indicated sone of
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the facts on which the two rival contentions are based. |It,
however, thought that having regard to the nature of the
enquiry involved in the decision of the prelimnary issue,
it would be inappropriate for the Hi gh Court to take upon
itself the task of determining the relevant facts on
affidavits. A “proper and a nore appropriate course to
adopt, | it thought, would be to let the material facts be
determ ned by the Industrial Tribunal in the first instance.
That is why the Appeal Court was not -inclined to confirmthe
decision of the trial Court-in W P. No. 450/1959. The
narrow question which-we are thus called upon to consider in
the present appeal i's whether this viewis erroneous in |aw
It seens to us difficult to accept M. Sastri’s argunent
that the Appeal Court was in error in taking this view As
we have just indicated, the |egal position with regard to
the,, jurisdiction of the H gh Court is not in doubt. The
only question on which the trial Court and the Appeal Court
have differed is in regard to the propriety or the
appropriateness of holding an enquiry on a conplicated
guestion of fact in wit proceedings. It is well known that
Industrial Courts are fanmiliar with the nature of the
problemraised by the prelimnary issue between the ' parties
in the present wit proceedings. In fact, Industria
Tribunal s have been specially established in order to dea
with industrial disputes in different places. That is one
consideration which is relevant. The other consideration
which is equally nmaterial is that a question of this
conplicated character cannot be satisfactorily dealt wth
marely on affidavits. The theoretical distinction between a
closure and a lockout is well settled. In the case of a
closure, the enployer does not nerely close down the  place
of busi ness, but he opposes the business itself; and so, the
closure indicates the final and irrevocable
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term nation of the business itself. Lookout; on'the other
hand, indicates the closure of the place of business and not
the closure of business itself. Experience of  Industria
Tribunals shows that the Lookout is often wused by the
enpl oyer as a weapon in his arnoury to conpell the enpl oyees
to accept his proposals just as a strike is a weaponin the
armoury of the enployees to conmpell the enployer to ' accept
their demands. Though the distinction between the two
concepts is thus clear in theory, in actual practice it is
not al ways easy to deci de whether the act of closure really
amounts to a closure properly so-called, or whether it is a
disguise for a Lookout. 1In dealing with this question
i ndustrial adjudication has to take into account severa
relevant facts and these facts may be proved before the
I ndustri al Tribunal either by oral evidence, or by
docunent ary evidence and by evidence of conduct and
ci rcunst ances. Wienever a serious dispute arises between an
enpl oyer and his enployees in regard to a closure which the
enpl oyees allege is a | ookout, the enquiry which follows is
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likely to be long and el aborate and the ultimate decision
has always to depend on a careful exami nation of the whole
of the relevant evidence. That being so, it seenms to us
that the course adopted by the Appeal Court in the present
proceedi ngs is both proper and appropriate.

The Hi gh Court undoubtedly has jurisdiction to ask the
Industrial Tribunal to stay its hands and to enbark upon the
prelimnary enquiry itself The jurisdiction of the High
Court to adopt this course cannot be, and is indeed not,
di sput ed. But would it be proper for the Hgh Court to
adopt such a course unless the ends of justice seemto make
it necessary to do so ? Normally, the questions of fact,
though they may be jurisdictional facts the decision of
whi ch depends upon the appreciation of evidence, should be
left to be tried by the
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special Tribunal constituted for that purpose if and after
the Special Tribunals try the prelimnary issue in respect
of such /jurisdictional facts, it would be open to the
aggrieved party to take that matter '"fore the H gh Court by

a wit petition and ask for an appropriate wit. Speaki ng
generally, it would not be proper or appropriate that- the
initial jurisdictionof the Special Tribunal to deal wth

these jurisdictional facts should be circunvented and the
decision of such/a prelimnary issue be brought before a
Hgh Court inits wit jurisdiction. W wsh to point out
that in nmaking these observations, we do not propose to |ay
down any fixed or inflexible rule;, whether or not even the
prelimnary fact should be tried by a High Court.in a wite
petition, must naturally depend upon the circunstances of
each case and wupon the nature of the prelimnary issue
rai sed bet ween the parties. Having regard to t he
ci rcunst ances of the present dispute, we think the Court of
Appeal was right in taking the viewthat the prelimnnary
i ssue should nore appropriately dealt with by the Tribunal
The Appeal Court has nmade it clear that any party who feels
aggrieved by the finding of the Tribunal on this prelimnary
issue my nove,, the H gh Court in accordance wth |aw
Therefore, we are not prepared to accept M. Sastri’s
argunent that, the Appeal Court was wong in-reversing the
conclusion of the trial Judge in so for as the Trial Judge
proceeded to deal with the, question as to whether he action
of the appellant was a closure or a | ookout.

Before we part with this topic, we wish to nake it clear
that when the Tribunal proceeds to deal with the dispute
between the parties, it need not be influenced by the
several observations made" either by the trial Court or the
Court of Appeal in respect of the transfer effected by the
appellant on the 29th April, 1959. 1In the course of “their
judgrments, both the trial,, Court and the Court of Appea
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have indicated their preference for one view or the | other
and for fair trial of the issue before a Tribunal, it is of
utnost i nportance that we ought to enphasise the fact  that
these observations either for the appellant or against it
should be treated as obiter and the Tribunal should; dea
with t he dispute on the nerits i ndependent |y and
uni nfl uenced by them observati ons.

M. Sastri then contends that on the face of it, the
reference is bad. H s argunent, is that issue No.l1 which
deals with the transfer of the Andhra Prabha and Andhra

Prabha Illustrated Wekly cannot be said to be an issue in
respect of an industrial dispute. The appellant is entitled
to transfer its business to whonsoever it Ilikes and on

what soever ternms it chooses to accept. Simlarly, the appe-
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Ilant is entitled to transfer its business fromone place to
another and the enployees are not entitled to raise an
i ndustrial dispute in respect of such a transfer. That
being so, it is urged, the first Part of issue No. 1 is
outside the jurisdiction of the Industrial Court as it doe&
not fall within the definition of an industrial dispute at
all; and if the first part is outside the Act, the second
part cannot survive.

Thus presented, the argunent is prina facie attractive. But
in appreciating the scope of the enquiry contenplated by
issue No 1, we cannot ignore the contentions raised by the
respondents. It is clear that the case of the respondents
is that during the negotiations between the appellant and
the Union in the presence of the Acting Labour Mnister and
the Conmi ssi oner of Labour, the appellant sought to insert a
clause in the agreenment in respect of its proposal to shift
the Andhra Prabha to Vijayawada and that the respondents
objected to it Ther eupon, the appellant’s Chairnan a
ver bal 'assurance that the business of the appellant woul d be
carried on at Mdras for
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2-1/2 years which was the life of the agreenent. Basi ng
thensel ves on this verbal assurance, the respondents contend
that the said assurance was one of the ternms of the
conditions of the respondents’ service and the transfer
ef fected by the appellant contravenes ‘and materially

nodi fies the said condition of service. It is in the 1light
of this contention that the -scope of the enquiry
contenmplated issue No. 1 has tobe judged. |In this connec-
tion.. it may be relevant torefer to the fact that the
appel lants Director, M. Phunbra, wote to the respondents
on the 20th April, 1959, inter alia, that when arrangenents

are finalised at Vijayawada, the concerned workman and
others would be advised in witing to enable themto join at
Vi j ayawada. Therefore, the nature of the’ dispute | between
the parties wunder issue No. 1is based on the verba
assurance alleged to have been given by the appellant’s
Chairman to the respondents. W do not wish to express any
opinion on the merits of this controversy at all. Whet her
or not a verbal assurance was given as pleaded by the
respondents and if years, whether such an assurance would
constitute a condition of service, are questions which the
Tribunal nmay have to try. But since the dispute centers
round this verbal assurance, it would be idle to contend
that issue No. 1 relates to the transfer of business which
cannot be the subject matter of an industrial dispute. It
isinthe light of the contentions raised by the respondents
that the limts of the issue are, in a sense, determ ned and
it would be within these Iimtations that the Tribunal” woul d
have to try this issue. Therefore, we are not prepared to
accept M. Sastri’s argunment that issue No. 1 could not have
been validly referred to the Industrial Tribunal for its
adj udi cati on.

Then in regard to issue No. 2, the argument is that this
i ssue has, in fact, been determ ned by
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the Governnent and nothing is left to the Tribunal to
consi der or decide. It may be conceded that the wording of

the issue is inartistic and unfortunate. As it is worded,
it no doubt, prima facie gives an inpression that the
enquiry on this issue has to proceed on the assunption that
the conduct of the appellant ambunts to a | ookout, and. this
argunent is somewhat strengthened by the ill-advised and
unfortunate order passed by the State Governnent under a. 10
(2). It is hardly necessary to enphasise that since the
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jurisdiction of the Industrial Tribunal in dealing wth
i ndustrial disputes referred to it under section 10 is
l[imted by S.10 (4) to the points specifically nentioned in
t he reference and nmatters incidental there to, t he
appropriate GCovernment should frame the rel evant orders of
reference carefully and the questions which are intended to
be tried by the Industrial Tribunal should be so worded as
to | eave no scope for ambiguity or controversy. An order of
reference hastily drawn or drawn in a casual nanner often
gives rise to unnecessary di sputes and thereby prolongs the
life of industrial adjudication which nust always be
avoi ded. Even so$ when the question of this kind is raised
before the Courts, the Courts nust attenpt to construe the
reference not too technically or in a pedantic manner, but
fairly and reasonably.  Thus-construed, even the inel egant
phraseology in fram ng the issue cannot conceal the fact
that in dealing with the issue, the main point which the
Tribunal will have to consider iis whether the strike of the
respondents on the 27th of April, 1959 Was justified and
whet her theaction of the appellant which followed the said
strike is _either a |ookout or ampbunts to a closure. The
respondents will contend that it is a |ookout which is in
the nature of an act of a reprisal on the part of the
appel l ant, whereas the appellant will contend that it is not
a | ookout bat a cl osure genuine and bonafide. Thus,
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having regard to the content of the dispute covered by issue
No. 2, it would not be right to suggest that the reference
precludes the Tribunal fromentertaining the appellant’s
plea that what it didon the 29th April isin fact not a
| ookout but a closure. The fact that the rel evant action of
the appellant is called a | ookout does not nean that. the
Tribunal nust hold it to be a lookout: |In-this connection
it may be recalled that in several cases where industria
di sputes are referred for industrial adjudication in respect
of certain persons named as worknen, the enployers raise the
contention that the specified persons are not their / worknen
and it has never been suggested that nmerely because the said
persons are described as worknmen in the reference, the
enployer is precluded fromdisputing their status ~or that
the Tribunal has no jurisdiction to try such an -incidental
di sput e. Therefore, we do not think that M. Sastri~ is
right in contending that issue No.2 has been so worded as to
exclude the jurisdiction of the Tribunal to deal wth the
guestion as to whether the appellant’s ~inmpugned action
ambunts to a closure or not.

In the result, we hold that the grievance nmade by the
appel | ant agai nst the decision of the Appeal Court in _ wit
Appeal No.73/1959 is not well-founded. |In order. to  avoid
any controversy between the parties before the Industria
Tribunal as to the scope of the enquiry which “the said
Tribunal would be justified in holding on the present
reference, we would like to state that in. trying i ssue No.
1, the Tribunal will deal with that issue in the [|ight  of
the respondents’ -contention about the verbal assurance given
by the appellant’s Chairman to them during the course of the

previous negotiations. |In regard to the enquiry under issue
No.2 the Tribunal will have to consider whether
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the strike was justified. It will also have to consider

whet her the transfer effected by the appellant anpunts to a
closure or a | ookout and in dealing with this issue, it wll
take into, account all facts which are relevant and
mat eri al

That |eaves only one mnor point to be nentioned and it
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relates to the order passed by the State Governnent under
s.10(3) of the Act. W agree with the trial Court and the

Court of Appeal that the State Governnment was ill-advised to
issue the said order. It may be that the State Governnent
was anxious to preserve industrial peace and so, it
proceeded to exercise its jurisdiction under s.10(3). But it
is obvious that the full inplications of the order were not
appreciated by the State Governnent before it issued the
sai d order. - I ndeed, the inappropriateness and t he

i mpropriety of the said order gave rise to argunent by the
appel l ant that the Government was acting nualafide against
it, and the State Government had to offer an explanation in
the formof an affidavit and by way of a statenent made by
the Governnent Pleader at the Bar to neet this challenge.
If only the State Governnment had considered the matter nore
carefully before issuing the said order, this conplication
coul d have been easily avoi ded.

The result is, the two appeals fail and are dism ssed wth
costs. There w I~ be one set of hearing fees in these
appeal s.

Appeal's di sni ssed
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