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ACT:

Gold Control Act 1968, Sections 16(7) 52,79, 100 read
with rule 3(1) of the Gold Control (ldentification of
Custoners) Rules, 1960, whether violative of the provisions
of Articles 14,19(1) (g) 301 and 302 of the Constitution.

Gold Control ‘(Forms, Fees and M scellaneous Matters)
Rul es, 1968-Forns GS. 11 and GS 12 as anended are unworkabl e
and require nodification Government of India’s Letter of
Instructions and the Trade Notices withdrawing the facility
of sale by licensed traders through their travelling
sal esnen whether violative Articles 14, 19(1)(g) and 301 of
the Constitution.

HEADNOTE:

In Harak Chand Ratan Chand Banthia' s case [1970] 1 SCR
479, where the Gold (Control) Act, 1969 and sone of its
provisions prior to the anendnent by Act 26 of 1969 were
chal | enged, the Suprene Court pointed out that even though
inmport of Gold into India had been banned, considerable
gquantities of contraband gold were finding their way into
the country through illegal channels, affecting the nationa
economny and hanpering the country’s econom c stability and
progress, that the Customs Departnent was not in-a position
to effectively conbat the snuggling over the [ong borders
and coast lines, that, therefore, anti-snuggling mneasures
had to be supplenmented by a detail ed system of control over
internal transactions and that the Gold (Control) “Act, 1968
was passed for this purpose. In other words, the severa
restrictions that have been put on the activities ' of the
traders doing business in gold, gold ornanents and articles

of gold, will have to be viewed from the aforesaid
perspective. The Court further held the enactnment to be
within the | egi sl ati ve conpetence of Parlianent and out of

the several provisions that were challenged only ss.5(2)(b),
27(2)(d), 27(6), 32, 46, 88 and 100 were invalid. As a
result of the aforesaid decisions and the observations made
by this Court therein the Act of 1968 was suitably anended
by Gold Control (Anmendnent) Act (26) of 1969. These anended
provisions, the Gold Control (ldentification of Custoners)
Rul es, 1969, the Gold Control (Forns, Fees and M scel |l aneous
Matters) Rules 1968 are challenged by the Wit Petitioners
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as being violative of the provisions of Article 14,
19(1)(g), 301, and 302 of the Constitution. Sone of the
petitioners including the petitioners in S.L.P. Cvil 538 of
1973 have also challenged the Governnment of India' s Letter
of instructions and the Trade Notices wthdrawing the
facility of permtting |icensed dealers to send ornanents
for sale through their travelling salesmen, on the sane
grounds.

Di smissing the petitions, the Court
462
N

HELD: 1: 1, Section 16(7) of the Gold (Control) Act, 1968
as anended is constitutionally valid. [269E, 471B]

1:2. The counter-affidavit of the Union of India not
nerely furnishes the intelligible classification nmade
between the licensed dealers and non-dealers and non-
refiners, but also shows that. the classification has a
reasonabl e nexus” with the object of the Act and the reasons
for denying exenption limts to |licensed dealers or refiners
are also valid and referable to the object of the Act,
nanely "to provide, in the econonic and financial interests
of the comunity, for t he control of producti on
manuf acture, supply distribution, use and possession of and
business in, gold ornanents and articles of gold and for
matters connected /therewith or incidental thereto.,’ [469F
470D E]

Wi le ordinary citizens (non-deal ers and non-refiners)
are not permitted by lawto have any prinmary gold in their
possession a dealer or a refiner is permtted under the | aw
to have unlimted quantity of primary gold in his possession
and therefore, it is easy for a dealer “or a refiner to
acquire snuggl ed gold and with a view to preventing
detection of such gold, to convert the sane into ornanments
and to claimsuch ornaments as hi's personal property. This
necessitated a provision for a declaration of all ornanents
and articles, owned, possessed. Held or controlled by them
so that they could not claimany clandestinely manufactured
ornanents, when detected to be their personal property and
that is why it has been provided in s.16(7) that every
licensed dealer or refiner should declare all gold articles
and ornaments which belong to him or which are in his
cust ody, possession or control, and that is why it has been
further provided that the exenption. limts perm ssible for
general public in relation to the requirenent of declaration
of articles and ornaments should not be available to the
deal ers and refiners. [469G H, 470B-D]

1:3. the provision in section 16(7) could not be
regarded as unnecessary or one which casts an unreasonabl e
burden on the licensed dealer or refiner. The reasons for
introducing the provision justify its enactnents, if the
objects of the Act are to be achieved. On the “aspect of
casting unreasonable burden on the dealer refiner, firstly,
the burden on the dealer or refiner is the same as that
whi ch has been cast on a non-deal er (individual or famly)
whenever the latter comes to own, possess, hold or have
under his control articles or ornanents of gold in excess of
the exenpted Ilimt; secondly visits of guests and rel ations
(including married daughters and sisters) on festive
occasi ons and requests proceeding fromthem to the house-
keeper to keep their ornanents in safe custody during their
stays with him which are ordinary incidents inlife, are
comon to licensed dealers or refiners and non-deal ers and
therefore the requirement of nmaking a declaration under
section 16(7) does not cast any additional burden on him
and thirdly wunder section 16(7) it is provided that the
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i censed dealer or refiner shall make a declaration "in
accordance with the provisions of this section"” which neans
he has to do so within 30 days of his acquiring the
owner shi p, possession, custody or control of such gold. Wth
such time limt being provided the burden cast cannot be
said to be unreasonable, especially when the provisionis
found to be necessary to carry out the objectives of the
Act,

[470E-H, 471A- B
463

2:1. Section 52 of the Gold (Control) Act, 1968 as
amended does not suffer from the vice of excessive
del egation of the power ‘and therefore the said provision is
constitutional. [472G H

2:2. It is true that section 52 does not contain any
gui de-lines or principles which would regul ate the exercise
of the power of the Administrator in the matter of grant or
refusal of approval to change in the partnership of a firm
but in the exercise of the powers conferred by s.114 read
with s.27(6) of the Act the Central Governnent has framed
the "Gold Control (Licensing of Dealers) Rules 1969° and
Rule 2 enlists matters to which regard is to be had before
issuing a licence and-Rule 3 indicates the conditions on the
fulfillment of which a licence could be renewed. It is true
that these Rules, which deal with |licensing of dealers and
renewal of their licences, in terms do not cover a case of a
change in the partnership of a firmand the approval to be
accorded thereto by the Administrator but in a sense a case
of a change occurring.in the partnership of the firmand the
occasion to apply for ~grant of ~ approval thereto by the
Adm ni strator would be a case of seeking renewal of the
licence by the firmin which a change has occurred either by
death or retirenent of a partner or as a result of
reconstitution of the firm and therefore to such 'a case
these Licensing Rul es, particularly Rule 3, must and wl|
apply and these rules, in so far as they are applicable to
the situation, afford the necessary guide-lines on the basis
of which approval to the change could be given or refused.
Obviously, if the change in the firminvolves introduction
of a new partner into the firmthese guide-lines under Rules
2 and 3 will play an inportant part in the matter of
according or refusing to accord the approval but if the
change nearly involves alteration in the share-capital or
profit sharing basis anbngst the self-same partners who
continue the firm the approval wuld be a mtter of
formality, in view of the Licensing Rules, 1969 which nust
apply, it cannot be said that any unfettered or unregul ated
di scretion has been conferred upon the Administrator in the
matter of grant of refusal of approval to a change in the
partnership of a firm [471H, 472A-E]

2:3. On the aspect of absence of a provision from
appeal, a remedy by way of an appeal to correct any
erroneous order that may be passed under section 52 has been
provided for by Notification dated 26 August, 1983 issued by
the Adm nistrator wunder sec. 4(4) of the Act whereunder the
exercise of the power under sec. 52 has been del egated to
the Deputy Collector of the Centre Excise with the result
that an appeal against his order under s 52 will lie to the
Col l ector of Centre Excise under s.80 of the Act. [472E-G

3. The power to grant extension under section 79 of the

gold (Control) Act as anended is not arbitrary and does
not suffer fromlack of guidelines. O course two in built
safeguards will have to be and nust be read into the

provision. Since every extension involves civil consequence
in that the owner’s or the concerned person’s right to have
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the seized gold returned to him is adversely affected by
bei ng postponed, before granting any extension he nust be
given a notice and an opportunity to make representation
agai nst the proposed extension. 474H, 475A- B]
464

It is true that s.79 does not expressly nmention the
guidelines on the basis of which the power to grant
extension of the initial period of six nmonths is to be
exercised but if regard is had to the provisions dealing
with Seizure (s.66), Confiscation (s.71), Adjudication
(s.78) and Gving of Opportunity (s.79) the Policy of the
Legi sl ature becomes quite clear that whereas the power to
sei ze can be exercised by any Gold Control Oficer if he has
reason to believe" that in respect of any gold any provision
of the Act has been or is being or is attenpted to be
contravened the confiscation of gold can take place only if
actual contravention has taken place or is apprehended or is
attenpted and such confiscation can be adjudged or ordered
without limt by a Gold Control Oficer not bel ow the rank
of a Collector of Central Excise or of Custons and subject
to such linits as nmay be specified in that behalf by such
other Cold Control officer not below the rank of a
Superi ntendent of Central Excise as the Central Governments
may authorise in that -behalf; but the power to grant
extension of the initial period of six nonths has been
conferred under the second proviso to s.79 only upon a
superior officer, ' namely the Collector of Central Excise or
of customs, Further under the second proviso to s.79 the
owner or the person concerned has been given the right to
have the seized gold returned to him where no notice
proposi ng confiscation is served upon himwthin a period of
six nonths fromthe date of the seizure of the gold which
shows that the Legislature clearly intended that ordinarily
the investigation in connection wth the seized gold is
expected to be over wthin six  months; but only in cases
where such investigation my not be conpleted owing to sone
genuine or bonafide difficulties the Legislature gave under
the proviso power to the Collector to extend that tine. In
other words Collector is expected to pass extension orders
nei ther nechanically nor as a matter of routine but only on
being satisfied that facts or circumstances exist which
indicate that the investigation could not be conpleted for
bona fide reasons within the initial period of six nonths.
Such guidelines would be inplicit if the extra-ordinary
power to effect seizure and adjudge confiscation conferred
by the Act is considered in just apposition with the right
conferred upon the owner or the person concerned to have the
seized gold returned to himnormally at the expiry of the
initial period of six nonths. Presumably, the ramfications
of any gold smuggling activity which are usually extensive
and conplicated nust have led the Legislature not ‘to inpose
alimt or ceiling on the power to grant extension but if
the above guidelines are to govern every extension that my
be granted then nmere absence of a limt or ceiling w Il not
be of any consequence. [473H, 474A-G

Assi stant Col | ector of Cust ons V. Char an Das
Mal hotra, [1971] 3 S.C. R 802; applied.

4:1 Section 100 of the Gold Control Act read with Rule
3(1) of the Gold Control (ldentification of Customners)
Rul es, 1968 is constitutionally valid and does not restrict
the licensed dealers to carry on their business including
their inter-state trade.[478F

4:2. Section 100 of the Act as it originally stood
prior to its amendnent in 1969 inposed a statutory
obligation upon a dealer to take all reasonable steps to
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satisfy hinself about the identity of the person from whom
gold was bought but it did not specify the nature of steps
whi ch a deal er was supposed to take

465

for such satisfaction and therefore this Court in Harakchand
Rat anchand Banthia's case took the view that the obligation
cast thereunder was uncertain and incapable of proper
conpliance and therefore the section was unconstitutional on
the ground that it inposed an inpossible and unreasonabl e
burden. In the 1ight of this deci sion, s.100 was
appropriately anended and the 'CGold Control (ldentification
of Customers) Rules, 1969 were framed and particularly Rule
3(1) now prescribed the several steps one or nore of which
have to be taken by the licensed dealer to satisfy hinself
as to the identity of the Custonmer from whom he proposes to
accept, buy or otherw se receive any gold, 477E-Q

4:3. From the mere fact that nost of the customers who
cone from villages as also from outside their own State
prefer to receive paynents in cash in lieu of gold sold and
are not . ‘prepared to receive paynents by crossed cheques for
the reason that they do not have any bank account or their
apprehension that the said cheques may not be encashed, it
cannot be said conpliance is either incapable or inpossible
even froma practical or conmmrercial point of view Mreover,
the provisions contained in sub-rule (2)(a) of Rule 3 is
applicable in all cases where gold is accepted bought or
ot herwi se recei ved by the deal er irrespective of whether the
customer is personally known to the dealer or not known to
him The purpose served by sub-rule (2)(a) of. Rule 3 is
entirely different fromthe purpose served by one or nore of
the steps that are requiredto be taken by a deal er under
sub-rule (1) of Rule 3 and therefore, it cannot be said that
because of the provisions containedin sub-rule 2(a) the
steps contenplated wunder sub-rule (1) are unreasonable.
[ 478A- B, EF]

Bi har State Bullion Merchants, Assn. & others v. Union
of India and others, A l.R 1971 Pat. 240; approved.

5. The anended prescribed fornms Nos.G S. 11 and G S. 12
required to be mmintained under section 55 of the Gold
Control Act read with Rule 11 of the Gold control (Forms
Fees, and M scellaneous Matters) Rules, 1968 brought into
force with effect from 31lst COctober, 1975 do not provide, as
conceded by the Governnent, for all the situations under
which gold would be received by himin his possession or
custody and keeping the account of their gold in accordance
with the said Forms would give rise to anonalies and the
deal er would not be able to discharge his statutory duty of
disclosing a true and conplete account of the gold in his
possessi on or custody.[478H, 479G H|

Therefore, the Court directed the Administrator to | ook
into these grievances and renmedy the same by taking
appropriate action and hope that in the neanwhile no action
penal or otherwi se would be taken against |icensed deal ers
for failure to maintain accounts in the anmended Forms G S. 11
and G S. 12. [480C D

6. Section 27(7)(b) of the Gold Control Act, which
confines a |icensed dealer to carry on business as such
dealer to the premses specified in his licence, being
regulatory in character does not violate any of his rights
under the constitution. The Letter of |Instructions or the
trade Notices does not prevent or stop inter State trade but
were issued with a viewto prevent the several nalpractices
that were indulged in while availing of the facility of
hawki ng ornaments through travelling sal esmen. [481C F]

466
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JUDGVENT:
ORIG@ NAL JURI SDICTION: Wit Petitions Nos. 918-953
1159-1186 of 1977,88 of 1973,107,664 & 575 to 618 of 1973.
(Under Article 32 of the Constitution of India)
W TH
Speci al Leave Petition (Cvil No. 538 of 1973

(Fromthe Judgnent and Order dated 24th July. 1972 of

the Punjab and Haryana H gh Court in C WNo. 1221 of

1972)

A.K Sen and G S. Chatterjee for the Petitioners in W,
918 and 953/ 77.

Gobindas, G S. Chatterjee and D.P. Mikherjee for the
Petitioners in WPs. Nos. 1159-86 of 1977

Dr. Y.S. Chitale, Ms. A K Verma, R N Banerjee and
D.N. Mshra for the Petitioners in W. No. 88 of 1973 & WP.
No. 107/ 73,

D.N.. M'shra for the Petitioners in WPs. 564, 575-618/73
and (Civil) No. 538/73.

Ms. A. Subhashini for the Respondents in Ws. 918-
953/ 77, SLP 1159-86 of 1977.

Abdul Khadder, ~ D. Goburdhan for the Respondents in WP
88/ 73

D. Goburdhan for the Respondents.

The Judgnent of the Court was delivered by

TULZAPURKAR. J. By these  wit petitions, t he
petitioners who are licensed dealers, are challenging the
constitutional validity of the Gold (Control) Act, 1968 and
in particular the provisions contained in ss. 2(p), 16,27
(as anmended), 44, 48,52,79 and 100 (as anended)

467

and the Gold Control (Forns, Fees and M scel |l aneous Matters)
Rul es, 1968 (as anended in 1975/1976) and the Gold Contro
(ldentification of Customers) Rules, 1969 as being violative
of their fundanental rights under Arts. 14 and 19(1)(g) and
are seeking suitable directions restraining the respondents
fromgiving effect to any of those provisions, Sonme of the
petitioners (including the petitioner-in S.L.P. (Cwvil) No.
538 of 1973) are challenging the GCovernnent of India’s
Letter of Instructions and the Trade Notices w thdraw ng the
facility of permtting |licensed dealers to send ornanents
for sale though their travelling sal esnen as being viol ative
of the constitutional guarantee under Art. 301 as also their
fundanental rights wunder Arts. 14 and 19(1)(g) of the
Consti tution.

At the outset we would like to observe that the severa
grounds of <challenge will have to be <considered in the
background of two things: (a) the object with which the Act
was enacted and (b) this Court’s decision-and the
observati ons made by it in Har akchand Rat.anchand
Bant hia’s(1) case where the Gold (Control) Act and sonme of
its provisions prior to its amendnent by Act 26 of 1969 were
chal l enged. The Long Title to the Act shows that it was put
on the Statute Book with a view ("to provide, in the
econonmic and financial interests of the community, for the
control of production, manufacture, Supply distribution, use
and possession of, and business in, gold ornaments and
articles of gold and for matters connected therewith or
incidental thereto.") |In Harakchand Banthia's case this
Court has further pointed out that even though inport of
Gold into India had been banned, considerable quantities of
contraband gold were finding their way into the country
through illegal channels, affecting the national econony and
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hanpering the country’'s economc stability and progress,
that the Custonms Departnent was not in a position to
ef fectively conbat the snuggling over the | ong borders and
coast lines, that, therefore, anti-snuggling nmeasures had to
be supplenented by a detailed system of control over
internal transactions and that the Gold (Control) Act, 1968
was passed for this purpose. In other words, the severa
restrictions that have been put on the activities of the
traders doing business in gold, gold ornanents and articles
of gold, will have to be viewed from the aforesaid
perspective. W nmght also nention that in Harakchand
Banthia’s case the enactrment (prior to its anmendnent in
1969) had
468
been chall enged not merely on the ground of legislative
i nconpetence on the part -of the Parliament but several of
its provisions were also challenged on the ground that the
same were in violation of the petitioners fundamental rights
under Arts. 14 and (1)(f) & (g). This Court held the
enactment. _to be within the |legislative conpetence of
Parliament and out of the several  provisions that were
chal l enged only ss. 5(2)(b),  27(2) (d) 27(6), 32,46,88 and
100 were held to beinvalid. As a result of the aforesaid
decision and the observations made by "this Court thererin
the Act of 1968 /'was suitably amended by Gold Contro
(Anendrent) Act (26) of 1969). It is the provisions of the
Act as anended in 1965 that are being challenged by the
petitioners before us and we nay state that though a |arge
nunber of provisions have been nade the subject of challenge
inthe wit petitions, at the hearing only sone provisions
wer e sel ected agai nst which the chall enge was pressed before
us and we propose to deal with only those provisions.

The first provision that has been challenged is s.
16(7) of the Act which provides:

"Every licensed dealer or refiner shall nake a
declaration in accordance with the provisions of this
section in relation to any gold owned, possessed, held
or controlled by him in any capacity other than the
capacity of a licensed dealer or refiner and the
provi sions of sub-s.(5) shall not apply to such gold".
The requirenent of making a declaration under this

provision is in respect of any gold owned, possessed, held
or controlled by a licensed deal er or refiner otherw se than
in his capacity as a licensed dealer or refiner and the
exenption granted to a non dealer in respect of articles and
ornaments of gold, total weight whereof does not~ exceed
2,000 gns. in the case of an individual and 4,000 gns. in
case of a famly in the matter of nmaking a declaration under
sub-sec (5) 1is not applicable. Counsel for the petitioners
chall enged this provi sion on two ground: (a) it is
di scrimnatory under Art. 14 and (b) it inposes unreasonabl e

restriction on |Ilicensed dealers and is violative of Art.
19(1)(g). It was pointed out that every licensed dealer is
required to furnish, under s. 56. returns in | described

formas to the quantity, description and other prescribed
particulars of gold owned, possessed, held or controlled by
hi m as such deal er and the aforesaid requirenent of naking a
declaration in respect of any other gold owned, possessed.
hel d or controlled

469

by him as non-dealer is an additional requirenent and while
prescribing such additional requirenent the exenption under
s. 16(5) which is available to non-dealers (individuals and
famlies) has been denied to him and according to counse

the classification made is not based on any intelligible
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differentia having any nexus to the object sought to be

achieved by the Act; in other words, every licensed deal er
in his capacity as a non-deal er is subjected to
di scrimnatory treatmnent. Secondly, counsel urged that
i mposing such a requirement on a |icensed dealer to make

decl arations on every occasion in respect of any quantity of
gold coming in his possession or custody as an individual or
a nenber of a famly amounts to putting an unnecessary and
unr easonabl e burden on himand the requirenent nmay at tines
becorme i npossible to comply wth; counsel elaborated his
subm ssion by giving an exanple that if guests or relations,
particularly married daughters and sisters wvisit the
resi dence of a gold dealer for a short stay on festive
occasions and request him  as it frequently happens in
normal course of events, to keep their ornanents in safe
custody during their stay he has to oblige them but in
terns of the requirenent of s.-16(7) the deal er has to make
a declaration in respect of such gold which has cone in his
custody or possession and to require himto do so on every
occasion is to cast unreasonabl e burden on himanobunting to
unreasonabl e restriction _especially as non-conpliance there
entails penal consequences and therefore the provision nust
be regarded as unreasonabl e and arbitrary.

In our view neither of the contentions has any force.
As regards the attack under Art. 14, sufficient material has
been placed before us in the counter affidavit of Shri K S.
Venkat aramani, Deputy Secretary, Mnistry of Finance (filed
in WP. Nos. 918-953 of 1977) showing how the classification
made between the two  categories in the context of naking a
decl arati on under s. 16 in relation to gold owned,
possessed, held or controlled by them is ‘based on
intelligible differentia having a nexusto the object of the
Act. In para 5 of the counter affidavit it has been pointed
out that while ordinary citizens (non-dealers and non
refiners) are not pernmitted by l'aw to have any primary gold
in their possession, a dealer or arefiner is permtted
under the law to have unlimted quantity of primary gold in
his possession and therefore, it is easy for a dealer or a
refiner to acquire snuggled gold and with a view to
preventing detection of such gold, to convert the same into
ornanents and to claim such ornanents as his personal
property. It is further poin-
470
ted out that it had been repeatedly observed, that |icensed
dealers in gold, when found in possession of  stocks of
ornanents in excess of those entered in the prescribed
accounts. Oten took the plea that these represented their
personal property and it was further noticed that they kept
the ornanents manufactured by themclandestinely at their
resi dences and at other places and when such stocks were
detected these were clained as their personal property; it
therefore becane necessary to provide for a declaration of
all ornanents and articles owned, possessed, held or
controlled by them so that they could not claim any
cl andestinely manufactured ornanments, when detected, to be
their personal property and that is why it has been provided
ins. 16(7) that every licensed dealer or refiner should
declare all gold articles and ornanents which belong to him
or which are in his custody, possession or control, and that
is why it has been further provided that the exenption
limts permssible for general public in relation to the
requi renent of declaration of articles and ornanents shoul d
not be available to the dealers and refiners. The aforesaid
materials in the counter-affidavit not nerely furnishes the
intelligible differentia for the classification nmade but
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al so shows that the classification has a reasonable nexus
with the object of the Act and the reasons for denying the
exenption limts to licensed dealers or refiners are also
valid and referable to the object of the Act.

As regards the second ground of challenge it s
difficult to appreciate how the provision could be regarded
as unnecessary or one which casts an unreasonabl e burden on
the licensed dealer or refiner. In fact the reasons for
i ntroducing the provision as indicated above justify its
enactment if the objects of the Act are to be achieved. On
the aspect of casting unreasonable burden on the deal er or
refiner it must in the first place be observed that the
burden on the dealer or refiner is the sane as that which
has been cast on a non-dealer (individual or famly)
whenever the latter comes to own, possess, hold or have
under his control articles or ornanents of gold in excess of
the exenpted [imt. Visits of guests and relations
(including married daughters ' ‘and sisters on festive
occasi ons ‘and - requests proceeding. fromthem to the house-
keeper to Kkeep their ornanents in safe custody during their
stays with_ him which are ordinary incidents inlife, are
comon to |icensed dealers or refiners and non-deal ers and
there is no reason to suppose that the requirement of making
a declaration wunder s. 16(7) casts any additional burden on
hi mthan on a non-deal er when he has in his possession
471
or custody articles and ornaments in _excess of the exenption
[imt. Mreover, under s.16(7) it is provided that the
licensed dealer or refiner shall make a declaration "in
accordance with the provisions of this section” which means
he has to do so wthin 30 days of his acquiring the
owner shi p, possession, custody or control of such gold. Wth
such time limt being provided the burden cast cannot be
said to be unreasonable, especially when the provision is
found to be necessary to carry out the objectives of the
Act. Having regard to the above discussion, the challenge to
the constitutionality of s. 16(7) (nust fail

The next provision challenged is sec. 52 of the Act
whi ch provides for licence issued to a firmbecoming invalid
if there is any change in the partnership of the firm That
section runs thus:-

"52. Where any firm has been lI'icensed under this

Act to carry on business as dealer or refiner, such

Iicence shall, not with standing anything contained in

this Act, becone invalid on and fromthe date on which

there is a change in the partnership of such firm
unl ess such change in the partnership has been approved
by the Administrator”.

Counsel for the petitioners contended that. change in
partnership is a normal and usual thing that occurs when
business is carried on by a firmand such change may arise
on account of death or retirenment of a partner or
reconstitution of the firm but the above provision inposes
an unreasonable restriction in so far as it provides that
the licence of a firmshall become invalid on and fromthe
date on which there is a change in the partnership of such
firm unless the change has been approved by t he
Admi ni strator. According to counsel the restriction inposed
is excessive and what is nore no guide-lines or principles
are laid down on the basis of which approval to a change may
or may not be given by the Adm nistrator; besides there is
no appeal or other corrective nachinery provi ded agai nst an
adverse order of the Admnistrator refusing approval.
Counsel therefore, urged that this provision clearly suffers
fromthe vice of excessive delegation of |egislative power
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and is liable to be declared unconstitutional

It is true that sec. 52 does not contain any guide-
l'ines or principles which woul d regulate the exercise of the
power of the Administrator in the matter of grant or refusa
of approval to a change in the partnership of a firmbut in
the exercise of the powers
472
conferred by sec.114 read with sec. 27 (6) of the Act the
Central Governnent has franed the 'Gold Control (Licensing
of Dealers Rules 1969° and Rule 2 enlists matters to which
regard is to be had before issuing a licence and Rule 3
indicates the conditions on the fulfillment of which a
i cence could be renewed. It is true that these Rules, which
deal with licensing of - dealers and renewal of their
licences, in terms do not cover a case of a change in the
partnership of a firm and the approval to be accorded
thereto by the Adm nistrator but in a sense a case of a
change occurring in the partnership of the firmand the
occasion to apply for the grant of approval thereto by the
Admi ni strator would be a case of seeking renewal of the
licence by the firmin which a change has occurred either by
death or retirenent of a partner or as a result of
reconstitution of the firm and therefore to such a case
these Licensing Rules, particularly Rule 3, nust and wll
apply and these Rules, in so far as they are applicable to
the situation, afford the necessary gui de-lines on the basis
of which approval to the change coul'd be given or refused.
Obviously, if the change in the firminvolves introduction
of a new partner into the firmthese guide-lines under Rules
2 and 3 will play an inportant” part in the matter of
according or refusing to accord the approval but if the
change nearly involves alteration in the share-capital or
profit sharing basis anbngst the self-same partners who
continue the firm the approval ~would be a matter of
formality. In view of the Licensing Rules, 1969 which nust
apply it is difficult to accept the contention that any
unfettered or unregul ated di scretion has been conferred upon
the Admnistrator in the matter of grant or refusal of
approval to a change in the partnership of a firm On the
aspect of there being no appeal or other corrective
machi nery provi ded against an adverse order of refusing
approval that may be passed under this section it nmay be
stated that Counsel for the respondents produced before us
copy of a (Notification dated 26th August, 1683 issued by
the Administrator wunder sec.4(4) of the Act whereunder the
exerci se of the power under sec. 52 has been del egated to
the Deputy Collector of Central Excise with the result that
an appeal against his order under sec. 52 will lie to the
Col l ector of Central Excise wunder sec.80 of the Act.! In
other words, a renmedy by way of an appeal to correct any
erroneous order that may be passed under sec.52° has been
provided for. In this view of the matter it is difficult to
accept the contention that s. 52 suffers fromthe vice of
excessi ve del egation of |egislative power or for that reason
the said provision is wunconstitutional. The challenge to
that section therefore, has to be rejected.
473

The next provision that has been challenged is s.79
read with the second proviso thereto. Section 79 provides
that no order of confiscation of any gold, in respect
wher eof contravention of any provision of the Act or any
rule or order nade thereunder has occurred or is apprehended
or attenpted, shall be nmade unless the owner of such gold
has been given a notice in witing informing himof the
grounds on which it is proposed to confiscate such gold and
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is further given a reasonable opportunity of making a
representation in witing against the proposed confiscation
and if he so desires, of being heard in the matter; and the
second proviso which is material runs thus:

"Provided further that where no such notice is
given within a period of six nonths fromthe date of
the seizure of the gold, or such further period as the
Col l ector of Central Excise or of Custons may all ow,
such gold shall be returned after the expiry of that
period to the person from whose possession it was
sei zed. "

Counsel for the petitioners contended that the section
does not provide for any guidelines or principles regarding
the conditions and circunstances governing the grant of
further extension of the initial statutory period of six
nonths on the expiry of which, in the absence of extension
the owner or the ~person fromwhose possession the gold has
been seized is entitled to have the seized gold returned to
him furthernore, thereis nolimt or ceiling over the
period a ' for which further extension nmay be granted. In
contrast, counsel pointedout that in parallel |egislation
like the proviso to sec. 110(2) of the Custonms Act, 1962
such limt or ceiling is laid down by providing that the
initial period of six months may, on sufficient cause being
shown, be extended by the Collector of Custons for a period
not exceeding six nonths; noreover the words "on sufficient
cause being shown" that occur in the Custons Act are absent
here. Counsel, therefore, urged that in the absence of any
guidelines and in the absence of any lint over the period
of extension that could be granted, the provision (s.79 read
with second proviso) will have to be regarded as conferring
an arbitrary power and is unreasonable and hence violative
of Arts. 14 and 19(1)(g) of the Constitution.

It is true that s. 79 does not expressly mention the
guidelines on the basis of which the power to grant
extension of the initial period off six months is to be
exercised but if regard is had ‘to the provisions dealing
with Seizure (sec. 66) Confiscation (sec. 71),
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Adj udi cation (sec. 78) and G ving of opportunity (sec. 79)
the policy of the Legislature becones quite clear that
whereas the power to seize can be exercised by any Gold
Control Oficer if he has "reason to believe" that in
respect of any gold any provision of the Act been or is
being or is attenpted to be contravened the confiscation of
gold can take place only if actual contravention has taken
pl ace or is apprehended or is attenpted and such
confiscation can be adjudged or ordered without limt by a
Gold Control O ficer not belowthe rank of a Collector of
Central Excise or of Custons and subject to such limts as
may be specified in that behalf by such other Gold Contro

Oficer not belowthe rank of a Superintendent of Centra

Excise as the Central Government nmay authorise in that
behal f; but the power to grant extension of the initial
period of six nonths has been conferred under the second
proviso to s.79 only upon a superior officer, nanely, the
Col  ector of Central Excise or of Custons. Further under the
second proviso to s. 79 the owner or the person concerned
has been given the right to have the seized gold returned to
hi mwhere no notice proposing confiscation is served upon
himwithin a period of six nmonths from the date of the
sei zure of the gold which shows that the Legislature clearly
intended that ordinarily the investigation in connection
with the seized gold is expected to be over wthin six
nont hs; but only in case where such investigation may not be
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conpl eted owing to sonme genuine or bonafide difficulties the
Legi sl ature gave under the proviso power to the Collector to
extend that tine. In other words the Collector is expected
to pass extension orders neither nechanically nor as a
matter of routine but only on being satisfied that facts or
circunmstances exist which indicate that the investigation
could not be conpleted for bona fide reasons within the
initial period of six mnonths. Such guidelines would be
inmplicit if the extraordinary power to effect seizure and
adj udge confiscation conferred by the Act is considered in
juxtaposition with the right conferred upon the owner or the
person concerned to have the seized gold returned to him
normally at the expiry ‘of the initial period of six nonth.
Presunably, the ram fications of any gold smuggling activity
whi ch are usually extensive and conplicated nust have |ed
the Legislature not to inpose a linmt or ceiling on the
power to grant extension but if the above guidelines are to
govern every extension that may be granted then nere absence
of alimt or ceiling will not be of any consequence.

It i's, therefore, not possible to accept the contention
that the power to grant extension is arbitrary or suffers
fromlack of guide-
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l[ines. OF course two inbuilt safeguards will have to be and
nmust be read into/ the provision. Since every extension
i nvol ves civil consequences in that the owner’'s or the

concerned person’s right to have the seized gold returned to
him is adversely ‘affected by being postponed, before
granting any extension he nust be given a notice and an
opportunity to make representation against the proposed
extension. In Asstt. Collector of Customs v. Charam Das
Mal hotra, (1) a case under sec. 110(2) proviso of the Custons
Act, 1962 this Court has taken the view that such
opportunity is necessary, not nerely on'the ground that the
provi so contains the words "upon sufficient cause being
shown" but also on the ground that the civil right of the
concerned person to the restoration of the goods’' on the
expiry of the period whether “initial or extended is
af fected. Secondly since the Collector’s decision or order
granting extension of time is appealable under sec. 81(2) at
the instance of the Admi nistrator, who could be noved by the
aggri eved person, and in any case could be challenged by the

aggri eved person in an appeal against the order of
confiscation every order granting extension nust record
reasons for it as otherw se the appeal will be ineffective.

In other words the power to extend the initial period or the
ext ended period nust be exercised subject to the observance
of the aforesaid two safeguards. In view of the above
di scussion it is clear that the challenge to s. 79 and the
second proviso thereto has to fail
The next provision challenged is s. 100 of the Act as
amended) read with Rule 3(1) of the 'Gold 'Contro
(I'ndentification of Custonms) Rules 1969° on the ground that
the said provision is incapable of conpliance in a practica
sense and froma comercial point of view and has the effect
of running the business of the petitioners and since the
said Rule 3(1) unreasonably restricts the right of the
petitioners to carry on their business including their inter
state trade the sane is violative of Art.19(1)(g) 301 and
302 of the Constitution. Section 100 as anmended by the
Amendi ng Act 26 of 1969 provides for certain precautions to
be taken by a licensed deal er before acquiring any Gold. It
runs thus:
"100(1) Every licensed dealer or refiner or
certified goldsnmth, as the case may be, shall, before
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accepting, buying or otherw se receiving any gold from
any person, take such
476
steps as are specified by the Central CGovernment by
rules made in this behalf, to satisfy hinmself as to the
identity of the person from whom such gold is proposed
to be accepted bought or otherw se received by him"
The Gold Control (ldentification of Custoners) Rules
framed by the Central Government in exercise of the powers
conferred under sec. 114 read with sec. 100(1) of the Act
provide for the several steps, one or nore of which have to
be taken by the licensed dealer to satisfy hinmself as to the
identity of the custonmer  fromwhom he proposes to accept,
buy or otherw se receive any gold. Under Rule 3(1) it has
been provided that except in cases where the custoner is
personally knowmn to the Iicensed dealer or cases where
transactions are put through by neans of crossed cheques the
licensed deal er ~shall take one or nore of the follow ng
steps to satisfy hinself as to the identity of the custoner,

nanel y: -
(1) I ntroduction or-identification of the customer by
a person whois either personally known to the
i censed dealer or whose identity has been
established to the satisfaction of the |I|icensed
deal er,

(2) The production of any docurment whi ch establishes.
the identity of the custoner, such-as-

(a) a valid passport held by the customer,

(b) a valid identity card i ssued to the custoner
by the postal authorities,

(c) a valid identity card issued by the
Secretari at of Par | i anment or of any
Legislature in a State or Union Territory;

(d) a valid identity card issued to the custoner
by his enployer if such enployer is aloca
authority or a body  corporate or Governnent
or a corporation/ owned or controlled by
Gover nment ,

(e) a notor driving licence held by the custoner
as a paid enpl oyee;

(f) an identity card issued by the Gold Contro
Oficer.
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Sub-rule (2) of Rule 3 which is also naterial runs
t hus: -

(2) Before accepting, buyi ng or ot herw se
receiving any gold from a custoner, a licensed deal er
shall, in every case: -

(a) obtain on the voucher, the signature and / ful
postal address of the custoner,

(b) where the licensed dealer’'s satisfactiontas to the
identity of the customer is based on the
identification made by another person, obtain on
the voucher the signature and full postal address
of such identifier, and where such identifier is
not personally known to him he shall also note,
on the voucher, the particulars of the docunents
on the strength of which he has been satisfied as
to the identity of such identifier,

(c) where the licensed dealer’s satisfaction as to the
identity of the custoner is based on any other
document, note on the voucher, the date and ot her
particul ars of such docunent.

It may be stated at the outset that sec. 100 as it

originally stood prior to its anendnment in 1969 inposed a
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statutory obligation upon a dealer to take all reasonable
steps to satisfy hinself about the identity of the person
fromwhom gold was bought but it did not specify the nature
of steps which a dealer was supposed to take for such
satisfaction and therefore this Court in Har akchand
Rat anchand Banthia's case took the view that the obligation
cast thereunder was uncertain and incapable of proper
conpliance and therefore the section was unconstitutional on
the ground that it inposed an inpossible and unreasonable b
under. In light of this decision, s. 100 was appropriately
amended and the 'Gold Control (ldentification of Customners)
Rul es, 1969, were framed and particularly Rule 3(1) now
prescribes the several steps one or nore of which have to be
taken by the licensed dealer to satisfy hinself as to the
identity of the custonmer fromwhom he proposes to accept,
buy or otherw se receive any gol d.

A two-fold submission challenging the anended s. 100
read with Rule 3(1) was nade by counsel for the petitioners.
In the first
478
place it was submtted that the steps indicated in Rule 3(1)
one or more of which are required to be taken by the
licensed dealer to satisfy hinmself about the identity of the
custonmer are incapable or inpossible of. conpliance in a
practical sense and from a commercial 'point of view The
preci se argument was that nost of the custoners of the
petitioners conme fromvillages as also fromoutside their
own State and it becones extrenely difficult for the dealer
to demand fromthem productionof either a passport or
identity card specified in the Rules and further that nost
of the custoners prefer to receive paynents in-cash in lieu
of gold sold and are not prepared to  receive paynents by
crossed cheques since many of them do not have bank accounts
and even the dealers equally have the apprehension that the
cheques issued by the custoners may not be encashed.
Secondly, it was urged that since sub-rule (2)(a) of Rule 3
provides for sufficient safeguards regarding the identity of
the custonmers when the leader is required to obtain their
signatures on the vouchers and the full address of the
custonmer and or of the identifier, the insistence upon a
dealer to take steps as contenpl ated under sub-rule (1) of
Rul e 3 woul d be unreasonable. W are not inpressed by either
of the subm ssions. The grievances articulated under the
first subm ssion do not at all indicate that conpliance of
one or mnore of steps indicated in Rule ~3(1) is _either
i ncapabl e or inpossible even froma practical or conmercia
poi nt of view Mreover, the provision contained in sub-rule
(2)(a) of Rule 3 is applicable in all cases where gold is
accepted bought or otherwi se received by the -dealer
irrespective of whether the custonmer is personally known to
the dealer or not known to him The purpose served by sub-
rule (2)(a) of rule 3 is entirely different fromthe purpose
served by or nore of the steps that are required to be taken
by a dealer under sub-rule (1) of Rule 3 and therefore, it
cannot be said that because of the provision contained in
sub-rule (2)(a) the steps contenplated under sub-rule (1)
are unreasonable. The validity of the anended sec. 100 read
with Rule 3(1) nust therefore be wupheld. W were inforned
that a simlar contention challenging the said provision
(anmended sec. 100 read with sub-rule (1) of Rule 3) was
rai sed before the Patna High Court in the case of Bihar
State Bullion Merchants’ Asstt. & Os. v. Union of India &
Os.(1) and the same was rejected. We approve of that
deci si on

Lastly the petitioners as |licensed dealers seemto have
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sonme grievance against the anended prescribed Forns Nos.
G S. 11 and
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GS. 12 required to be maintained under s. 55 of the Act
read with Rule 11 of the Gold Control (Forms, Fees and
M scel | aneous Matters) Rules, 1968, Forns which have been
brought into force with effect from 31st Cctober, 1975.
Under s. 55 of the Act every licensed dealer is required to
keep, in such formand in such manner as may be prescribed,
a true and conplete account of the gold owned, possessed,
hel d, controlled, bought or otherw se acquired or accepted
or otherwise received or sold, delivered, transferred or
ot herwi se disposed of by him in his capacity as such
Iicensed dealer and Rule 11 provides that the account of
gold shall be kept in Forms GS. 11 and G S. 12. It appears
that prior to the anendnent of the Rules on 31st Cctober,
1975 the licensed deal er was required to keep the account of
gold in prescribed Forms No. GS. 10 and GS. 11 and G S. 12
but after the amendnent Form No. G S. 10 was conpletely
del eted while new amended Form GS. 11 and G S. 12 were
prescri bed and according to the petitioners the deletion of
old Form No. G S.10 and insertion of the new Forms G S. 11
and GS. 12 has resulted “in the licensed dealer being
prevented from nmai ntaining a true and correct account of the
gol d owned, possessed, held, controlled, etc. by him The
precise grievance is that the new prescribed Fornms G S. 11
and GS. 12 do not provide for all situations under which
gold would be received by himin his possession or custody
and keepi ng the account of their gold in accordance with the
said Forms would give rise to anonalies and the deal er woul d
not be able to discharge his satutory duty of disclosing a
true and conplete account of the goldin his possession or
custody. For instance, it was pointed out that old FormG S
10 contai ned a conprehensive colum No. 2 which required the
deal er to indicate "nane and address of the person from whom
(gold was) received or to whom (gold was) sold", which Form
under the anended Rules has been deleted, while /'the new
amended Form No. G S. 11 requires the licensed ‘dealer to
indicate in colum No. 3 only two categories of persons from
whom gold is received, nanely, (a) Seller’ s name and ful
address or (b) Dealer’s nane and Licence No. and that there
is no provisionin the Formto account for the receipts of
gold by the licensed dealer fromartisans or certified gol d-
smths; further. FormNo. GS. 11 does not provide for
accounting the receipts of sanples and old ornanents
intended to be converted into new ornanents from the
customers. Counsel further pointed out that in the anended
FormNo. GS. 11 colum 11 requires a dealer to record the
weight in ternms of pure gold which requirenent. cannot be
satisfied by any dealer unless and until the gold ornanents
received from the custoners are broken and refined. It was
further pointed out
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that in the old Form No.G S. 11 col um No. 12 was provi ded to
record the loss of weight ('ghat’) which would necessarily
follow an account of renmaking, nelting, refining and
polishing of new ornaments fromold ornanments received by
the dealer fromhis custoners but in the anended new Form
GS. 11 there is no such colum where this 'ghat’ (loss of
wei ght) could be recorded. Simlarly other deficiencies in
the anended Form G S.12 were pointed out by counsel for the
petitioners. In brief the contention has been that the old
Forms were better but the new Forms lack in providing
adequate or proper colums wth the result that by filing
these a true and conpl ete account of gold owned or possessed
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or held or controlled, etc. by the dealer could not be
refl ected. W find sonme substance in the aforesaid grievance
nmade by the petitioners and when these aspect of the anended
Forms were put to the counsel for the Respondents, he fairly
conceded that either the new Forns will have to be suitably
revised or the old Forms could again be revived. W,
therefore, direct the Admnistrator to look into these
grievances and renedy the sane by taking appropriate action
and hope that in the nmean while no action penal or otherw se
woul d be taken against licensed dealers for failure to
mai ntai n accounts in the anended Forns G S.11 and G S. 12
Sone of the petitioners have chall enged CGovernnment of
India’s Letter of Instructions issued to all the Collectors
of Central Excise through out the country directing themto
withdraw the facility till ‘then afforded to the 1icensed
dealers to send ornanents for sale through travelling
sal esman and the Trade Notice issued by the Collectors of
Central Excise pursuant thereto actually wthdrawing the
said facility withimediate effect (specinen Letter of
Instructi'ons dt. ~15th February, 1972 and Trade Notice dt.
17th March 1972 are enclosed as Annexures A & B to Wit
Petition No. 88/1973) on the ground that it has the effect
of preventing the licensed dealers fromundertaking inter-
State trade and commerce which is in violation of the
constitutional guaranteed under Art. 301 of the Constitution
as al so their fundanmental rights under Arts. 14 and 10(1)(9)
of the Constitution. It appears that the said Letter of
Instructions and the Trade Notice have beenissued with a
view to prevent the several malpractice that  were being
indulged in while availing of the said facility (of hawking
ornanents through travelling salesman) and in-the counter-
affidavit of Shri Kulwant Ram Mehta, Deputy Secretary,
Mnistry of Finance (filed in WP. ~No. 88 of 1983) these
mal practi ces have been enlisted. But apart fromthis aspect
of the
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matter it has been clarified inthe said counter-affidavit
that there is no intention to prohibit or stop inter-State
trade or comerce in gold ornanents but that nmerely the

facility of permitting the licensed dealers to send
ornaments for sale outside their licensed prenises through
their salesman has been w thdrawn; in paragraph 12 the

rel evant averment in that behalf runs thus:

"I reiterate that the deal ers can send ornanents,
on such orders having been placed wth them through
post parcels, air freight or through any other neans of
commercial transportation of goods, besides delivering
the ornanents to the custoners in their own prem ses.
enphatically say that no direction or notice is issued
which may result in any stoppage of inter-State trade."
In view of this statement the contention “that the

Letter of Instructions or the Trade Notice has the effect of
preventing or stopping inter-State trade has no substance.
Realising this position and in view of the aforesaid
statenment contained in paragraph 12 of the aforesaid
counter-affidavit counsel for the petitioners did not press
the chall ange to the inpugned Letter of Instructions and the
Trade Notice. The challenge to s.27(7) (b) of the Act, in
furtherance whereof the facility of effecting peripatetic
sales of gold ornaments through travelling salesman in
various parts of the country was wi thdrawn, nust also fail
Section 27(7) (b), which confines a |icensed dealer to carry
on business as such dealer to the premises specified in his
licence, being regulatory in character does not violate any
of his rights under the Constitution.
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In view of the foregoing discussion all the wit
petitions as also S.L.P. No.538 of 1973 are dismssed. In
all the circunmstances of the case there will be no order as
to costs.

S. R Petitions disn ssed.
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