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S.B. SINHA, J.
1. Leave granted.

2. Appel I ant i's'aggrieved by and dissatisfied with a judgnment and order
dated 16t h Novenber, 2006 passed by a Division Bench of the Patna High

Court in LPA No. 1334 of ~1997 whereby and whereunder a judgrment and

order dated 15th Septenber, 1997 passed by a | earned Single Judge of the
sai d Court was set aside.

3. Appel I ant and the father of respondents herein had entered into an
agreement to sell a property adneasuring 18 kathas and 5 dhurs of |and
situate in the District of Begusarai on or about 10th April, 1978. 1In the said

agreenment a representation was nade by the appellant herein that a partition
of the joint famly property had taken place and each of four co-sharers had
been in possession of separate portions of the property allotted to them

4, Fat her of the respondents had paid a sumof Rs.16,000/- out of the
total consideration of Rs.25,6000/-.  They were put in possession of 16 kathas
and 5 dhurs of land. The bal ance ambunt of Rs.9,000/- together with interest
of Rs.4,000/- was to be paid within 4 nonths fromthe date of “agreenent of
sale i.e. 10th August, 1978.

5. Admittedly the said agreenent was scribed by PW14, Ram Gul am
Pandit;, PW11, Garib Nath Chaudhary & PW12, Narayan Singh were

wi tnesses to the said agreenent.

6. As despite notice, the appellant failed and/ or neglected to execute a
sale deed in terms of the said agreement a suit praying for specific
performance thereof, which was registered as Title Suit No.79 of 1978, was
filed in the Court of the Subordi nate Judge, Begusarai

7. In his witten statenent, the appellant raised two defences :

a) he was forcibly made to sign blank stanped papers

wher eon the purported agreenment of sale was scribed

| ater on.

b) that the said property was a joint fanm |y property.

8. Respondents’ father in support of his case exam ned hinself as a

wi tness. The scribe of the agreement as al so the witnesses were al so

examned in the said suit.

9. Appel | ant al so exam ned 7 witnesses to prove his case. DW2, Ceeta
Rai, admtted that the appellant had been in possession of the land in dispute.
Even appellant in his deposition before the |earned trial Judge, although
stated in the exani nation-in-chief that he and his brothers had not been in
separ ate possession of the land, in the cross-exami nation stated as under :-
"Bhiku Rai is nmy uncle. He has = share on the south of
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the said property. M 4 kathas and 19 dhurs is neasured
with 15 kathas of land on which there is nmy house. |
have = share in that there is no plot of 3 kathas and 6
dhurs. Braj ki shore does not have possessi on over any
pl ot Khasra No. 1971 is neasuring 1 bigha and 17 dhurs.
There is ny share as well as share of Bhiku Rai in the
south of the said property. There is no plot of 4 kathas.
No part in possession of Brajkishsore Rai. | have
possessi on over the |land over which there is brick kiln
Khasra No. 2526 is as neasuring 17 kathas. My share is
fromthe east."

10. Appel | ant, however, failed to explain the stipulation contained in the
sai d agreenent that a partition of the joint famly property had al ready taken
pl ace. Brothers of the appellant were not exam ned to prove joint

possessi on. Existence of the coparcenary had not been established. The
| earned trial court keeping in view the nature of the evidences brought on
record, decreed the suit, dis-believing the defence of the appellant that the

sai d agreenent was an outcone of a forcible execution. 1t, however, did not
enter into the question in regard to jointness of the property.
11. On_an appeal having been preferred therefrom the appellate court

al l owed the appeal of the appellant by a judgnment and decree dated 15th
Sept enmber, 1997 on the sol e ground that the suit property was a joint famly

property.
The first appellate court in its judgnent held :-

"11. In his evidence the defendant has expl ai ned his

al | eged admi ssion of private partition in the famly in the
Mahda i n question. ‘According to himhis signature and

[eft thunb inpression was forcibly, on the point of gun

obt ained by the plaintiff on blank papers and | ater on a
forged and fabricated Mahdanana was scribed over those
papers.

12. | find that even in the Mahdanama (Ext.1), it stood
recited that rent receipt of entirejoint famly |ands were
issued only in the nane of Ram Autar Rai, the father of

the defendant. | further find that DW 2, 5 and 6 and the
def endant hinmself as DW7 have supported jointness in

the famly of the defendant at the tine of execution of the
al | eged Mahdanama and till date. Even after the death of
his father in the year 1986. Nothing in their cross-

exam nati on has been taken by the plaintiff to discredit
their testinony in the regard. The defendants’ case that
the | ands shown is schedule A to the plaint-have no
separate identification and it stood anal ganated on the
spot with other |ands belonging to the famly is supported
by the report (Ext.8) of the Advocate Comm ssi oner

(DW3). In such situation not only jointness of the
defendant with his brothers and father was proved, the
plaintiff’'s claimfor being put in possession over 16
kathas 5 dhurs, including the brick kiln (schedule B) on
10. 4. 1978 was also falsified."

12. The first appellate court, however, failed to determ nethe issue as to
whet her the signatures of the appellant were forcibly obtained. In fact it did
not enter into the said question at all

13. The Division Bench of the High Court, as noticed hereinbefore,

al l owed the appeal preferred by the respondents herein.

14. M. Nagendra Rai, |earned senior counsel appearing on behalf of the

appel l ant, would subnmit that keeping in view the specific defence raised by
the appellant herein that the property in question was a joint famly property,
it was obligatory on the part of the trial court as also the Division Bench of
the High Court to go into the said question

15. The Division Bench, M. Rai would contend, wongly proceeded on
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the basis that the suit of the respondents could be decreed only on the basis
of the representati on made by the appellant herein

16. M. Gaurav Agrawal, |earned counsel appearing on behalf of the
respondents, on the other hand, would submt :-
i) Jointness of a fam |y nust be established having regard to

jointness of kitchen and nmess, which having not been proved

and on the contrary, separate possession of the appellant in the

property having been admtted, there is no infirmty in the

i mpugned j udgnent .

ii) Mai n defence of the appellant in the suit being that he had not
execut ed the docunent, and the sane having been found to be

incorrect by the learned trial court there is no infirmty in the

i mpugned judgnent particularly when no finding contrary

thereto was arrived at by the first appellate court.

17. There exists a distinction between a Mtakashra Coparcenary property
and Joint Famly property. A Mtakashra Coparcenary carries a definite
concept. It is a body of individuals having been created by |aw unlike a joint
fam |y which can be constituted by agreement of the parties. A M takashra
Coparcenary is a creature of law. It is, thus, necessary to determ ne the
status of the appellant and his brothers.

18. We _may at the outset notice the characteristics of a Mtakakashra
Coparcenary fromthe decisionof this Court whereupon M. Rai has pl aced
strong reliance being State Bank of India vs. Ghamandi Ram (Dead)
through Gurbax Rai ;" AIR-1969 SC 1330.

Therein this Court ‘'was concerned with a notification issued by the
Governnent of Pakistan in terms of Section 45 of the Pakistan
(Admi ni stration of Evacuee Property) O dinance, 1949. W may, however,
notice the dicta laid down therein

" 7. According to the Mtakshara School of Hi ndu

Law all the property of -a Hndu joint famlyis held in

coll ective ownership by all the coparceners in a quasi-

corporate capacity. The textual authority of the

M takshara | ays down in express terns that the joint

family property is held in trust for thejoint famly

menbers then living and thereafter to be born (See

M t akshara, Chapter |. 1-27). The incidents of co-

par cener shi p under the Mtaksharalaw are: first, the

lineal male descendants of a person up to the third

generation, acquire on birth ownership in the ancestra

properties of such person; secondly that such descendants

can at any time work out their rights by asking for

partition; thirdly, that till partition each menber has got

owner shi p extendi ng over the entire property conjointly

with the rest; fourthly, that as a result of such co-

owner ship the possessi on and enjoynent of the properties

is conmon; fifthly, that no alienation of the property is

possi bl e unless it be for necessity, wthout the

concurrence of the coparceners, and sixthly, that the

i nterest of a deceased nenber |apses on his death to the

survivors. A coparcenery under the Mtakshara School is

a creature of law and cannot arise by act of parties except

in so far that on adoption the adopted son becones a co-

parcener with his adoptive father as regards the ancestra

properties of the latter."

19. The first appellate court did not arrive at a conclusion that the
appel l ant was a nenber of a Mtakashra co-parcenary. The source of the
property was not disclosed. The manner in which the properties were being
possessed by the appellant vis-a-vis, the other co-owners had not been taken
into consideration. It was not held that the parties were joint in kitchen or
ness. No ot her docunentary or oral evidence was brought on record to

show that the parties were in joint possession of the properties.

20. One of the witnesses examined on behalf of the appellant admtted

that the appellant had been in separate possession of the suit property.

Appel lant also in his deposition accepted that he and his other co-sharers
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were in separate possession of the property.

21. For the purpose of assigning one's interest in the property, it was not
necessary that partition by netes and bounds anpbngst the coparceners mnust

take place. Wien an intention is expressed to partition the coparcenary
property, the share of each of the coparceners becones clear and
ascertainable. Once the share of a co-parcener is determned, it ceases to be
a coparcenary property. The parties in such an event woul d not possess the
property as "joint tenants" but as "tenants in comon". The decision of this
Court in State Bank of India (supra), therefore is not applicable to the
present case.

22. VWere a coparcener takes definite share in the property, he is owner
of that share and as such he can alienate the same by sale or nortgage in the
sane manner as he can di spose of his separate property.

23. We have noticed the representation nmade by the appellant. |f the
representation to the respondents’ father was incorrect, the appellant should
have exam ned his brothers.  He should have shown that such a

representati on was made under a m staken belief. He did nothing of that

sort.

24, In MV.S. Mani kayala Rao vs. M Naraisinmhaswam and ot hers

Al R 1966 SC 470 this Court stated the law thus : -

"It is well settled that the purchaser of a coparcener’s
undi vided interest injoint-famly property is not entitled
to possession of what he has purchased.”

Thus, even a coparcenary interest can be transferred subject to the
condition that the purchaser w thout the consent of his other coparceners
cannot get possession. He acquires aright to sue for partition

25. It does not appear that in State Bank of India (supra) binding
precedent in MV.S. Mnikayal a Rao (supra) was noti ced.
26. However, in view of the adm ssion nade by the appellant hinself that

the parties had been in separate possession, for the purpose of grant of a
decree of specific performance of an agreenent, a presunption of partition
can be drawn.

27. The | earned Single Judge of the H gh Court, with respect, comitted
a serious error in so far as it failed to take into consideration the essentia
i ngredients of a Mtakshra Coparcernary.

28. We nay al so notice that the Patna H gh Court in Dhanu Pathak vs.
Sona Koeri : (1936) XVII Patna Law Tinmes 380 had held thus :-

"It is hardly necessary to add that there would have

been no estoppel, if there had been any coll usion

between the plaintiffs and the defendant, and if it

had been established that the former had

del i berately m srepresented t hensel ves to be

tenure-hol ders to the know edge of the latter to

def eat the provisions of the Chota Nagpur Tenancy

Act . "
29. The deci sion of the Patna Hi gh Court in Bageshwari Prasad Duived
VS. Deopati Kuer and another : AIR 1961 Patna 416 whereupon reliance

has been placed by M. Rai was rendered on a finding that the famly was
governed by M takashara School of Hindu Law and the parties thereto was

joint and in that view of the matter the share of defendant No.2 therein not
havi ng been defined, no decree could be passed agai nst himfor the

execution of the nukarrari patta. In the aforenmentioned situation it was held
that agreenment of sale cannot be enforced agai nst the defendant No.1

therein. Such is not the position here.

30. The question which now arises for consideration is as to whether in a
situation of this nature the Court shall exercise its discretionary jurisdiction
under Section 20 of the Specific Relief Act, 1963.

31. The agreenent was entered into in the year 1978. The suit had been
decreed on 7th February, 1981. Respondents’ father had been put in

possession of the property. No suit has been filed by the alleged coparceners
of the defendant/appellant so long. There was, therefore, in our opinion, no
reason as to why the judgment and decree passed by the learned trial court
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should be interfered wth.
32. For the reasons abovenentioned the appeal fails and is dismssed with
costs. Counsel’'s fee assessed at Rs. 10,000/ -.




