http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 24

CASE NO. :
Appeal (civil) 4660 of 2001

PETI TI ONER:
A. P. Gas Power Corpn. Ltd.

RESPONDENT:
A. P.State Regul atory Commi ssion & Anr.

DATE OF JUDGVENT: 23/03/2004

BENCH:
Brijesh Kumar & Arun Kunar.

JUDGVENT:
JUDGVENT

W TH
ClVIL APPEAL NO. 4661 COF 2001

Madras Cenents Ltd
Ver sus
A.P.State Regul atory Commi ssion & O's.

ClVIL APPEAL NO. 4662 COF 2001

My Hone Cenent Industries Ltd.
Ver sus
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Ver sus
A P.Electricity Regulatory Conmi ssion & Os.

BRI JESH KUMAR, J.

The above noted appeal s have been preferred against the
conmon judgrment of the Andhra Pradesh Hi gh Court, upholding the
order passed by the Andhra Pradesh State Regul at ory Conmi ssion
and its finding that the extended activities of supply of energy to the
sister concern of the participating industries of A P. Gas Power
Corporation Ltd. (for short, *APGPCL’) would require Licence or
exenption therefromunder the provisions of Sections 15 or 16 of the
Andhra Pradesh Electricity Reform Act 1998 (for short "the Reform
Act, 1998').

Shortage of power is felt in nost of the parts of the
country which, apart fromdisrupting day-to-day life of the people,
quite often than not, creates problemfor industries. The States or the
El ectricity Boards managi ng the power sector find it difficult to neet
the ever increasing demand of electricity. In such circunstances,
captive generation of power is not unknown and it is getting quite in
vogue but generally it is done in a manner that the factory or industry
woul d generate and consume the power confining it in its premses to
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run its manufacturing/processing unit. In such circunstances, finding
a via nedia, it appears that the State Government of Andhra Pradesh
and the Andhra Pradesh Electricity Board nooted the idea of setting
up of a 3 X 33 MNgas based conbi ned cycl e power station at
Vijjeswaram for establishing a generating station which required high
amount of investment, hence they decided to invite private
participation in the venture which attracted sone of the heavy
i ndustries to the proposal. They entered into a Menorandum of
Under standing (MOU-1) on 17.10.1988 and anot her MOU on
19.4.1997, according to which, the Andhra Pradesh State Electricity
Board (for short 'APSEB ) had to have 26% share in the new
conpany to come up viz. APGPCL, and the rest of the participating
industries were to have different percentage of shares and the power
so generated by the conpany was to be shared proportionately
amongst the share hol ding participating industries and their sister
concerns. The Central Electricity Authority is also said to have
acceded to the request nmade to treat APGPCL as collective captive
power generati on conpany.

The new conpany, APGPCL, as indicated above, cane
into being and started power generation and distribution of the sane
according to the MOUs to the participating industries in proportion to
their share hol ding. The power so generated was taken to the grid
of APSEB wherefromit was bei ng wheel ed on paynent of
wheel i ng charges to the APSEB in the shape of electricity to the
extent of the charges for wheeling the electricity. The State
Governnment is also said to have i ssued consent under Section
43A(1)(c) of the Electric Supply Act, 1948 (for short ‘the Supply
Act’) to sell the power generated to the share hol ders of the conpany
and their sister concerns. Later on a second unit of 160 MWV capacity
of power generation was al so set up
Wil e the APGPCL has been generating power in-the
manner indicated above the Reform Act, 1998 was passed and
enforced with effect from 1.2.1999.

Before entering into the legal position as to whether it is
necessary for the appellant to have licence for sale or supply of the
electricity to participating industries and its sister-concerns, it would be
better to have an idea about the Menp of Understandings entered into
anmongst the parties and the Articles of Association incorporating the
appel | ant as a Conpany under the Conpani es Act. ~The First Menorandum
of Understanding was entered into on-17.10.1988 between the APSEB of
the First Part and (1) the Andhra Sugars Limted, (2) Sri Vishnu Cement Ltd.
(3) Nava Bharat Ferro Alloys Limted, (4) VBC Ferro Alloys Limted, (5)

M shra Dhatu Nigam Limted and (6) Panyam Cenents & Mnera

Industries Limted of the Second Part. The purpose of formation and

regi stration of a new conpany, under the nane and style of APGPCL was

to set up a Natural Gas based power generation station in the State of

Andhra Pradesh. The APSEB and the various medi umand | arge-scal e

i ndustries |ocated in Andhra Pradesh had agreed to invest in equity capital of
APGPCL. The APSEB joined the parties of the second part nanely, the
participating industries to forma working group for raising capital of

APGPCL and regul ati on of power generated by it and other related matters.

The power and energy to be generated by APGPCL was agreed to be shared
amongst the participating i ndustries and the APSEB, in proportion to their

pai d-up share capital. It was further agreed that the energy sharing shall be
pro-rata of actual energy generated.

In clause (4) of the Menorandum of Understanding it was provided

that the participating industries nmay transfer their share of energy and power
to their sister-concern subject to the condition that the said sister-concern
being | ocated within the State of Andhra Pradesh and a Hi gh Tension (HT)
consumer of electricity of APSEB. The expl anation to clause (4) provided

that the sister-concern neans a concern under the "same group:. We further
find that clause (6) provided that the participating industries may transfer al
of their capital or part thereof only with prior approval of the Board of
Directors of APGPCL subject to the condition that the transferee shall be

H gh Tensi on consuner of APSEB and shall agree to abide by all the
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obligations regardi ng use and paynent for electric power. Cause (10)(a)
provi ded that the power station of APGPCL will work parallel with the
A. P. System and APSEB agreed to transnit the power generated by
APGPCL to the Participating Industries for which the APGPCL is to get
wheel i ng charges in kind nanely, a part of energy put into the A P.System
at the generating station of APGPCL. It was further agreed that the
participating industries will be common consuners of APSEB and
APGPCL. The APGPCL was free to formulate its tariff taking into account
its financial commitnents and costs etc. It was agreed that if power
generated by APGPCL could not be utilized by the participating industries in
full or part then the APSEB shall have first claimto utilize such power. In
pur suance of the aforesaid Menorandum of Understandi ng the APGPCL
was i ncorporated as a Conpany on Cctober 31, 1988.

The Menorandum of  Associ ation t hough appears to have
adopted a very wide object as indicated in clause 1 i.e. to generate, harness,
devel op, use, sell, supply and distribute electricity anywhere in India and
transmt power to industries and other consumers either directly or through
facilities of APSEB
It will be relevant-to mention that an Extraodi nary Genera
Meeti ng of APGPCL was hel d on Novenber 24, 1989 for anendnent of
Menor andum of —Associationin view of the letter dated 11.9.1989 received
from Departnent of Power with conments by Central Electricity Authority
in connection with i ssuance of the concurrence under Section 44 of the
Electricity (Supply) Act.1948 (For short ‘Supply Act’) The resolution
nmentions that according to the comments of ‘the Central Electricity Authority
the objects illustrated in the Menorandum of Association are too wide
rangi ng; therefore to satisfy the Central Electricity Authority it was proposed
to amend the Menorandum of Associ ation. Accordingly, a Resolution was
passed anendi ng cl ause (1) of the Menorandum of ‘Associ ati on and
substitute the existing O ause(1l) as foll ows:
"To obtain approval from APSEB under Section 44 of
the Electricity (Supply) Act, 1948, for establishnment of
Gas Based Thernmal Power station at any place in the
State of Andhra Pradesh to generate and supply electrica
energy exclusively for the use of sharehol ders of the
Conpany through transm ssion lines of APSEB to take
over any gas based Thernal power station whether under
construction or in operation at any place in Andhra
Pradesh for the said purpose, either from Andhra Pradesh
State Electricity Board or from any other person."

It is thus evident that the ains and objects as indicated in the
Oiginal Articles of Association were anended and restricted. Accordingly,
with the approval and concurrence of the concerned authorities, the power
generating plant started its functioning and has been utilising the power
generated according to the Menorandum of Understanding which forned

part of the Articles of Association

Later it appears that APGPCL made a proposal for extension
of the project and thus set up a Conbined Cycl e Power Plant of 160 MW
Gas Turbine station at Vijjeswaram - stage 2. The Central Electricity
Authority, Mnistry of Power by its letter dated April 26, 1996 conveyed its
no objection to the extension. Wile conveying its approval and no
objection to the Chairman, APSEB, the Central Electricity Authority

referred to the earlier letter dated 15.1.1996 and Section 44 of the Supply
Act and it also nentioned "M s. APGPCL has been formed on the basis of
col l ective captive generation principle. The nmain objective of the conpany
is to set up, operate and supply power fromthe proposed station to all the
i ndustries who are sharehol ders of the Conpany." Wth the sanction of
extension of the project by setting up another generating station at
Vijjeswaramitself a second Menmorandum of Understandi ng was executed
on 19.4.1997 anpongst APGPCL, APSEB and 22 other private sector

undert aki ngs. The conditions of the Second Menorandum of Under st andi ng
are simlar to the earlier one and Article 2 Cause 2 provides for transfer of
energy providing that the APGPCL agrees that the participating industries
may transfer their share of energy to their sister concerns, l|ocated within the
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State of Andhra Pradesh and being High Tension consuners of APSEB

On the basis of the facts indicated above, the case of the

appel l ant is that the appellant Conpany has been generating power and
sharing the sane anongst its sharehol ding participating industries as per
terns and conditions agreed upon anongst the parties, namely APGPCL,

APSEB and ot her private sector Hi gh Tension consumer industries in

Andhra Pradesh. According to the appellant, it is a collective captive power
generation conpany generating power for captive consunption of the

partici pating/ sharehol di ng i ndustries.

The case of the appellant is that since the power generating

conpany did not require any licence either under the Indian Electricity Act,
1910 (for short 'the Act of 1910 )or under the Supply Act therefore, no

i cence was ever taken. ‘However, the controversy arose with coning into
force of the ReformAct, 1998 wth effect from1.2.1999. Section 3 of the
said Act provided for establishment of Andhra Pradesh Electricity

Regul atory Commi ssion. One of the functions as indicated in clause (c) of
Section 11(1) of the Act is to.issue |licences in accordance with the Act and
cl ause (e) thereof provides as follows :

"to regul ate the purchase, distribution, supply and

utilizati'onof electricity, the quality of service, the tariff

and charges payabl e keeping in view both the interest of

the consuner as well as the consideration that the supply

and di stribution cannot be maintained unl ess the charges

for the electricity supplied are adequately |evied and duly

col l ected. "

So far the State Governnent is concerned, under Section 12 it has power to
i ssue policy directions on matters concerning electricity in the State

i ncludi ng the overall planning and co-ordination. Section 13 relates to the
est abl i shnent of Transm ssion Corporation of “‘Andhra Pradesh Limted (for
short " APTRANSCO ) with the objects of engaging in the business of
procurenent, transm ssion and supply of electric energy. APTRANSCO

was to performthe functions as were used to be performed by APSEB pri or

to comng into force of the Act. Part VI of the Act deals with |icensing of
transm ssion and supply. The relevant clauses of Section 14 of the Reform
Act 1998 are reproduced bel ow.

"14. Licensing:- (1) No person, other than those

aut horized to do so by licence or hy virtue of exenption

under this Act or authorized to or exenpted by any ot her

authority under the Supply Act, shall engage-in the State

in the business of, -

(a) transmtting electricity; or
(b) supplying electricity.
(2) and (3) xxx XXX

(4) Notwi thstandi ng anything contained in any ot her
provisions of this Act and until the establishment of the
Commi ssion in terms of Section 3, the State Governnent
shal | have the power to grant provisional |icences under
this Section having a duration not exceeding twelve
nonths to any person or persons to engage in the State'in
the business of transm ssion or supply of electricity on
such terms and conditions as the State Governnment may
determ ne consistent with the provisions of this Act,
subject to the followi ng conditions, nanely :-

(a) upon the establishnent of the Comm ssion, each of
the provisional |icences granted by the State

Government shall be placed before the

Comm ssion and shall be deened to constitute an

application for grant of a licence by the

Conmi ssi on under the provisions of this Act; and

(b) each provisional licence granted under this section
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shall cease to be valid fromthe date notified by the
Comm ssi on.
XXX XXX

The appel | ant was accordingly granted a provisional licence by the State
Gover nment under sub-section (4) of Section 14 on 01.02.1999 for a period
of 12 nmonths. The rel evant clauses of Section 15 are reproduced bel ow
"15. Grant of licences by the Comm ssion :- (1) The

Conmi ssion may on an application nade in such form

and on paynent of such fee, as may be prescribed grant a

i cence authorizing any person to, -

(a) transmt electricity in a specified area of
transm ssi on; or
(b) supply electricity-in a specified area of supply

i ncluding bul k supply to'licencees or any person
(2) to (4) xxx XXX

(5) Wthout prejudice to the generality of sub-section (3),
the conditions included - in a l'icence granted by the

Conmi ssion may require the holder of such a licence to
establish a tariff or tocalculate its charges fromtine to
time in accordance/with the requirements prescribed by

t he Commi ssion."

Section 16 of the Act provides as follows :

"16. Exenptions fromthe requirement to have a licence: -
(1) The Conmmi ssion may nake regulations to grant

exenption fromthe requirenment to have a supply licence,
but subject to compliance with such conditions, if any, as
may be specified in the order:

Provi ded that the Commission shall not, under any
such regul ation, grant any exenption except with the

consent, -

(i) of the local authority, if any, constituted in the
area where energy is to be supplied;

(ii) in any case where energy is to be suppliedin

any area form ng part of any cantonnent,

aerodrone, fortress, arsenal, dockyard or canp

or any building or place in the occupation of the

Central Governnment for defence purposes, of

the Central Government;

(iii) in any area falling within the area of supply of a
i censee, of that |icensee:

Provi ded that, except in a case falling under C ause
(ii) no such consent shall be necessary if the

Conmmi ssion is satisfied that such consent has been
unr easonably wi t hhel d.

(2) An exenption nmay be granted, -

(a) to persons of a particular category; or
(b) to a particular person; or
(c) for a particul ar period;

and an exenption to persons of a particular category or to
a particular person shall be published in such manner as

t he Conmi ssion considers appropriate for bringing it to
the attention of that person or persons of that category
and of the public in general
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(3) The exenption granted nmay be revoked by the
Conmi ssion at any tine for reasons to be recorded in
writing.

(4) An exenption, unless previously revoked, shal
continue in force for such period as may be specified in
or determined by or under the exenption.

(5) Every regul ation or exenption nmade by the
Conmi ssion under this Act shall be published in the
Oficial Gazette."

The State CGovernment granted provisional licence to the
appel l ant by order dated 30.1.1999 to be effective from 1lst February, 1999

for a period of 12 nonths. The relevant notification is reproduced bel ow

"G O M5 No. 23 Dat ed: 30.01. 1999
ORDER

The following notification regardi ng Provisional Licence
under Section 14(4) of the Andhra Pradesh Electricity

Ref orm Act, 1998 will be published in the Extra-ordinary
i ssue of the Andhra Pradesh Gazette dated the 1st
February, 1999.

NOTI FI CATI ON

In Exercise of the powers conferred by sub-section
(4) of section 14 of the Andhra Pradesh Electricity
Ref orm Act, 1998 [ Act No. 30 of 1998], the Governor of
Andhra Pradesh, hereby grants to A P.Gas Power
Corporation Limted at Vijjeswaram|[herein after the
i censee] provisional licence to undertake activities as
specified in G O Ms. No. 167 EFES&T (Pr.1) Depart ment
dat ed 15.05.1989 and G O Ms. No. 158, Energy (Power-1)
Department, dated 21.12.1995 on the follow ng terns
and conditions.

1. the supply of electricity shall be restricted 'to the
area and extent to which the |icensee was

authorized in terns of the licence granted under

section 3 of the Indian Electricity Act, 1910 in the
above Covernment Order.

2. The |icensee shall, upon the establishnment of the
Andhra Pradesh Electricity Regul atory

Conmi ssion (hereinafter the Conmi ssion) place

this provisional licence before the Conm ssion as

requi red under sub-section (4) of section 14 of the

said Act for appropriate orders of the Conm ssion

3. This licence shall conme into force on the First day
of February, 1999 and shall cease to be valid and

ef fective.

a. on conpl etion of twelve nonths fromthe said

date of enforcenent; or

b. on the date notified by the Conm ssi on under

cl ause (b) of sub-section (4) of section (14) of

the said Act;

whi chever is earlier

4. The |icensee shall have the sane rights, privileges,
duties and obligations as provided in the

G O Ms. No. 167 dated 15.05.1989 and in

G O Ms. No. 158 dt. 21.12.1995.

5. The licensee shall conmply with the requirenents of
the provisions of the said Act and the applicable
provisions of the Indian Electricity Act, 1910 and
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Electrcity (Supply) Act, 1948, the Indian
Electricity Rules, 1956 and ot her |aws and
regul ati ons.

[ BY ORDER AND I N THE NAME COF THE
GOVERNCR OF ANDHRA PRADESH]

Sdf -
V. S. SAMPATH
SECRETARY TO GOVERNVMENT"

But before the expiry of the date of the provisional licence, the appellant
noved an application under Section 16 of the Act for grant of exenption
fromlicence for supply of generated power to its shareholders and their
sister concerns. The reason for seeking exenption, as indicated was that
energy was being supplied to sister concerns and the equity sharehol ders
only and that the operation and mai ntenance of the power station is carried
out by APTRANSCO  The  wheeling of the power is also carried on by
APTRANSCO. The A.P.Electricity Regulatory Conm ssion, however,
rej ected the application by order dated 7.7.2000.

The Regul atory Conmi ssion recorded a finding that Govt. of
Andhra Pradesh had granted a licence to the appellant under Section 3 of
the Act of 1910. This inference has been drawn on the basis of a letter
dated 21.12.1995 sent by the appellant making a request for setting up a
generating plant for captive consunption. In this connection, however, it
may be indicated that grant of any licence under Section 3 of the Act of 1910
has been deni ed by the appellant. No such licence has been placed on
record. A perusal of Section 3 of ~the Act of 1910 woul d i ndicate that
i cence was required for supply of energy in any specified area and to |ay
electric supply lines for conveyance and transm ssion of energy. The
appel | ant conpany was set up —on the proposal of the Governnent, by the
APSEB and the private industries as participating industries. It was to
generate power and energy for captive consunption of the participating
i ndustries and its sharehol ders and sister concerns. The Regul atory
Commi ssion al so held that the case of the appellant was not correct that it
was not necessary for it to have alicence in view of Section 26A of the
Supply Act and Section 14 of the Reform Act, 1998. /The appellant was not
covered under the above provision. It is pointed out that in terns of Section
28 of the Act of 1910, no person other than a Licensee coul d engage in
busi ness of supplying of energy to the public except - with the previous
sanction of the State Government. The Regul atory Comm ssion further
held that prior to comng into force of the Reform Act 1998, a person
intending to supply energy to the public should have had a licence under
Section 3 or Section 28 of the Act of 1910. Exception was provided under
Section 26A (1) of the Supply Act, nanely, no such licence was required
for a generating conpany. However, the Conmi ssion al so observed that
APGPCL is correct in subnmitting that generation of electricity does not
require a licence under Section 3 of the Act of 1910 or under Section 14 of
the Reform Act 1998. Referring to the provisions contained under Section
15A and 18A of the Supply Act, it has been held that a generating station
confined to generation of power and their functions-do not extend to
distribution and supply of electricity. Therefore a generating conpany
supplying electricity, would not be covered by the exception provided under
Section 26A of the Supply Act. The Conm ssion took note of the fact that
the appel |l ant, under the Menorandum of Association, provides for supply
and distribution of power to the sister concern of the participating industries.
It has been held that in case of supply of electricity, Sections 26 and 27 of
the Reform Act 1998 woul d automatically be applicable. Thus the appellant
woul d al so be subject to tariff and charges as regul ated by the Conmi ssion.
The Conmi ssion then deals with contention of the appellant that a
generating conpany could with consent of the conpetent governnent sel
electricity to any person in view of Section 43A(1)(c) of the Supply Act. In
this connection, the Comrission refers to a letter dated 11.5.2000 issued by
the CGovernment of Andhra Pradesh that the appellant was carrying on
operation of generation and supply of energy to participating industries and
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their sister concerns as per Menorandum of Understanding. A letter of
formal consent to that effect was also i ssued by the Governnment of Andhra
Pradesh on 23.6.2000 consenting to sale of energy by the appellant to
conpany’s sharehol ders and their sister concern under Section 43A(1)(c) of
the Supply Act. It was further nentioned in the letter that the arrangenent
was to be continued in future also. The Comm ssion held that it was
i ncorrect that APGPCL had any authorization, express or inplied, at the
time when the Reform Act of 1998 was enforced and that the letter on the
subj ect was issued by the Andhra Pradesh CGovernnent on 11.5.2000 for
the first time and specific authorization was made on 23.6.2000. The
Regul at ory Conmi ssion further held that Section 43A of the Supply Act was
di sapplied by Section 56(3)(vi) of the Reform Act 1998, and that the
expression ‘any other person’ used in clause (c) of sub-section(1l) of Section
43A is not referable to an individual consuner |ike participating industry of
APGPCL conpany or their-sister concern. The "other person" referred to in
Section 43A could only be any |licensee or an exenptee. The Conmi ssi on
has referred to two decisions of this Court viz. AIR 1963 S.C. 1128, Mysore
State Electricity Board versus Bangal ore Wolen, Cotton and silk MIIls Ltd.
and others onthe point as to the neaning of the expression ‘any person
under Section 43A of the Supply Act and AIR 1979 S.C. 1459, Hi ndustan
Al umi ni um-Cor poration versus State of U P. where it has been held that
supply of power to even a hundred per cent subsidiary would anount to
supply to the public. ~ An apprehensi on has been expressed that in case
Section 43A (1)(c) of the Supply Act is interpreted in a manner as to allow a
generating conpany /to supply electricity directly to consuners then al
generating conpanies will take away the industrial consuners fromthe area
of supply of licensees, and it being nore renunerative to supply electricity
to such consuners, in that event |icensee would be left only with donestic
and agricultural consumers who would pay subsidized rate of electricity.
Such an interpretation would be inconsistent - with Section 3 and 28 of the
Act of 1910 and Section 2(6) of the Supply Act. It also found that any
arrangenent as provided by the Governnment of Andhra Pradesh by letter
dat ed 23.6.2000 for supply of energy to sister concern for future was not
perm ssible after coming into force of the Reform Act 1998 with effect from
1.2.1999.

The Regul at ory Conmi ssion, however, in its order, after
referring to sone correspondence exchanged between the parties, observed
that perm ssion was granted by the Govt. of Andhra Pradesh under Section 3
of the Act of 1910 for setting up additional unit which also nmentions about
such a permi ssion having been granted earlier —which was only for setting up
and mai ntenance of generating station. It is not understandabl e after having
found that it was not necessary to have a licence under Section 3 of the Act
of 1910 for establishing a generating station, how could it also be said that
any |icence/ pernission was granted under Section 3-in 1990 and 1995 for
the purpose of establishnent of a generating station. W have already
i ndi cated that grant of any such |icence under section 3 of the Act of 1910
has been deni ed by the appellant and no such licence has been placed on
record by any of the parties for ascertaining that such a |icence was ever
granted. The appellant deni es issuance of any such licence. The
Conmi ssion al so found that Section 44 does not conceive of a group captive
consunption plant and in any case permission is granted only for
establishment of a generating station and not a supply conpany. Initially, in
stage one there were 6 participating industries and 21 new concerns were
added between 1995 to 2000 whereas in the second stageinitially 20
participating industries apart from APSEB were there and 10 nore were
added. It shows that participating industries were not availing the supply but
they were diverting the sane to theira group/sister concern

The Conmi ssi on however considered the fact that the scheme of
generation of electricity for utilization by the participating industries was
approved by the Governnent of Andhra Pradesh and al so by the Govt. of
India. In this view of the matter, equity was in favour of APGPCL and as
an exception, it may be allowed to supply electricity generated by it to the
participating industries only in proportion to their shareholding. There
woul d be no right to supply electricity to others, i ncludi ng sister
concerns of the participating industries or to other. It is observed that it
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woul d be inconsistent with the orders nade by the Govt. of Andhra Pradesh
and the Govt. of India. The Conmi ssion also took note of the fact that
sister concerns are not parties to the Menorandum of Understandi ng. The
equity was in favour of the participating industries and not in favour of
their group or sister concerns.
It has also been directed that all excess power fromthe project
shoul d be supplied by APGPCL to APTRANSCO at a rate to be nutually
agreed subject to the approval of the Commi ssion. The Conmi ssion further
hel d that exenption was separately required fromhaving a supply licence,
to facilitate supply of power to participating industries in proportion to their
shar ehol di ng.

The above order of the Regul atory Comm ssion has been
uphel d by the High Court in the wit petition preferred by the present
appel | ant .
We have heard submi ssions made at | ength by APGPCL, the
counsel for the sister concerns and the conpanies to whom shares have been
transferred by the participating industries as well as the |earned counsels
appearing for the A P.Electricity Regul ati on Comm ssion and the
APTRANSCO
On considerati on of the rival subm ssions nade by the | earned
counsel for the respective parties, in our view, the main question which
obviously falls for consideration in these appeals is as to whether the
APGPCL is required totake a licence under the law for utilization/sale or
supply of power generated by it to the participating industries, their sister
concern and the conpanies to whom shares of APGPCL have been
transferred by the participating industries.. The undisputed position under
the law, as al so found by the Regul atory Commission is that no licence is
required for generation of electricity. The electricity generated is to be
consuned, sold, distributed or supplied since there is no way to store it.
According to the appellants, the generation of electricity by APGPCL is for
captive consunption. That isto say, for own consunption of the generating
conpany, hence no licence was required. ~ In the alternative, the appellant’s
case is that even if any licence is required, it was exenpted in view of the
provi si ons contai ned under Section 26-A of the Supply Act, 1948 and in
any case there was consent of the State Government in conpliance with the
provi sion of section 43 A(1)(c) of the Supply Act, 1948. That being so, the
APGPCL was not required to have any licence in view of Section 14 of the
Ref orm Act 1998. The finding of the Conmission, it is submtted on behalf
of the appellants, that Section 43 A(1)(c) stood dis-applied by virtue of
Section 56(3)(vi) read with Section 21(4) of the Reform Act, 1998, is
erroneous.
We think that it will be appropriate to consider the question
separately in respect of three categories of users of the electricity generated
by APGPCL, nanely, the participating industries, their sister concern and
the conpani es which are transferees of shares by the participating industries
of APGPCL.

The background in which the conpany APGPCLwas

i ncorporated has al ready been noticed. It was a group captive generating
venture as was al so nentioned by the central government/Central Electricity
Authority. That is to say, the conpany was set up by a group of persons to
generate electricity for their consunption. The Regul atory Comm ssion in
its order has found that in equity it would be appropriate that the APGPCL
may not be required to have licence for sale of electricity to the participating
i ndustries. W, however, feel that it would not be a matter of concession but
under the law as well that there would be no requirenent to take a |icence
for use or consunption of the electricity which is self-generated. The phrase
“captive consunption", as it may be commonly understood, woul d nean
that any thing which is manufactured or produced, would not go out of the
hands of the manufacturers but they consune it for their own purpose.
Certainly, in case such a venture, as established for manufacture of goods or
athing for its own consunption, sells it to outsiders for use and consunption
by them it may require to have a licence for such an activity. W may at this
juncture have a | ook at the provisions for licence under different Acts.
Section 3 of the Act of 1910 provides for grant of licence. Relevant part of
Section 3 is quoted bel ow :
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Section 3. Grant of Licenses: - (1) The State

CGovernment may, on application in the prescribed form

and on paynment of the prescribed fee (if any) [grant after
consulting the State Electricity Board, a |license to any
person] to supply energy in any specified area, and al so
to lay down or place electric supply lines for the
conveyance and transm ssi on of energy:

(a) where the energy to be supplied is to be
gener ated outside such area, froma generating station
situated outside such area to the boundary of such area,
or

(b) Were energy is to be conveyed or transmtted
fromany place in such area to any other place therein,
across an intervening area not included therein, across
such area.

XXX XXX XXX

The above noted provision is-only in respect of supply of
energy in any specified area. ~ The other relevant provision under the Act of
1910 is Section 28 which reads as under
"Section 28. Sanction required by non-licensees in
certain cases:

(1) No person, other than a |licensee, shall engage in
the busi ness of supplying energy to the public

except with the previous sanction of the State

CGovernment and in accordance with such

conditions as the State Governnment may fix in this

behal f, and any agreenent to the contrary shall be
voi d.
XXX XXX XXX"

The above provision is also for the purposes of being engaged
in the business of supply of energy to public and does not cover the cases of
generation of electricity or its use and consunption by the generating group
itself.

We find that the term "generating conmpany" was introduced for
the first time in the Supply Act, 1948 by the Anendi ng Act 115 of 1976 and
substituted by Act 50 of 1991. d ause (4-A) of Section 2 as amended in
1991, defines "generating conpany" as bel ow
"A "generating conpany" nmeans a conpany regi stered
under the Conpanies Act 1956 (1 of 1956) and which
has anong its objects establishnent, operation and
mai nt enance of generating stations;"

The word "licensee" has been defined under clause (6) of
Section 2 which reads as under
Section 2 (6) "Licensee" neans a person |icensed under
Part Il of the Indian Electricity Act, 1910 (9 of 1910) to
supply energy or a person who has obtai ned sanction
under section 28 of that Act to engage in the business of
suppl ying energy [but the provisions of section 26 or 26A
of this Act notw thstanding, does not include the Board
or a Cenerating Conpany].

Section 26-A was al so introduced by the Anending Act 115 of 1976.
Rel evant part of Section 26-A is quoted bel ow

"26A. Applicability of the provisions of Act 9 of 1910

to Generating Conpany. (1) Notwithstanding

anyt hing contained in sub-section (2), nothing in the

Indian Electricity Act, 1910 shall be deened to require a
CGenerating Company to take out a |icense under that Act,
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or to obtain sanction of the State Governnent for the
purpose of carrying on any of its activities.

(2) Subject to the provisions of this Act, Section 12 to
19 (both inclusive) of the Indian Electricity Act 1910

and C auses XIV to XVII (both inclusive) of the

Schedul e thereto, shall, as far as may be, apply in relation
to a Generating Conpany as they apply inrelation to a

i censee under that Act(hereinafter in this section referred
to as the licensee) and in particular a Generating

Conpany may, in connection with the performance of its
duties, exercise:

(a) all or any of the powers conferred on a |licensee by
sub-section (1) of Section 12 of the Indian Electricity
Act, 1910, as if

(1) the reference therein to licensee were a reference
to the Generating Conpany;

(ii) the reference to the terms and conditions of |icense
were reference to the provisions of this Act and to the
articles of association of the Generating Company; and

(iii) the reference to the area of supply were a reference
to the area specified under sub-section(3) of Section 15-
Ain relation to the Generating Conpany.

XXX XXX XXX

It is thus clear fromthe above provision that a generating
conpany is not required to have a licence under the Act of 1910 for
carrying on any of its activities. The provisions regarding jurisdiction and
duti es of generating conpany have al so been introduced under Section 15-A
and 18- A of the Supply Act. Thus |l ooking to the rel evant provisions under
the law, we are of the viewthat nolicence is required to be taken by a
generating conpany consumng the electricity generated by itself. The
activity of generating electricity my be by an individual or by a group of
persons, no distinction is envisaged on that account to exclude a group of
persons, comi ng together to establish and generate electricity for their own
pur pose.

Needl ess to enphasise that by virtue of sub-section (2) of
Section 26-A of the Supply Act, no inference can be drawn that any |icence
is required to be taken by a generating conpany under the provisions of the
Act of 1910 nerely because Sections 12 to 19 and certain provisions of the
schedul e of the said Act have been made application to the generating
conpany as well. Such a provision as contai ned under sub-section (2) of
Section 26-A of the Supply Act has been made only with a view that a
generating conpany may al so have to lay electricity lines for carrying
electricity fromthe point of generation to the place of its consunption or
fromwhere it may be diverted to the place of consunption of other
participating industries. Therefore, for such matters the sane requirenments
may be applicable as are applicable to the licensees etc. but by no stretch of
i magi nation it can be contended that a licence is required to be taken by the
generating conpany under the Act of 1910. The captive consunption may
be in the sane prenises or at sone distance is i muaterial

We find that later on, the term"captive generating plant" has
been defined under clause (8) of Section 2 of Electricity Act, 2003, which
reads as under
""Captive generating plant neans" a power plant set up
by any person to generate electricity primarily for his
own use and includes the power plant set up by any co-
operative society or association of persons for generating
electricity primarily for use of nmenbers of such co-
operative society or association.”
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It is pointed out by the | earned counsel for the respondents that
this definition of captive generating plant which came later on in the
provisions of the Electricity Act, 2003, cannot be taken aid of to assign any
nmeani ng to the expression "captive consunption” or "group captive
consunption generating plant”. W, however, find that there is nothing to
exclude the natural and obvi ous nmeani ng which flows fromthe expression
itself. Therefore, even before the term"captive generating plant" was
defined it would carry the same meaning. That is to say, generation of power
for the use of the hol der of the plant, maybe one single person or a joint
venture collectively by many as one unit. W, therefore, hold that the
electricity generated by APGPCL and consuned by the participating
nmenbers setting up the plant under the Menorandum of Association
i ncorporating the conpany, does not require to have any licence for self-
utilisation of the power generated by the conpany. Al that we want to
clarify is that it-is not in view of equity in favour of the participating
i ndustries as hel'd by the Regul atory Conm ssion and the Hi gh Court but
under the lawthereis no such requirement for themto have a |licence.

We then conme to the next question regarding the sister concern
as to whether there was any requirenent to have a licence for supply of
electricity to themor not. It is no doubt mentioned in para 4 of the
Menor andum of Under st andi ng- dated Cctober 17, 1988 as follows :

"The participating i'ndustries may transfer their share of
energy and power from APGPCL to their sister concern

subj ect to the sister concern being | ocated within the
State of Andhra Pradesh and is a HT consumner -of
electricity of APSEB. Provided al so such transfer shal
be on month to nonth basis viz. fromthe begi nning of

the month to the end of the nonth and not a part of the
nont h. For such transfer, application shall be nade to
APGPCL and prior approval of APGPCL shall be

obt ai ned before actual availment. Such transfer shall also
be inforned to APSEB i n advance.

Expl anation A - "Sister concern” means "a concern
under the same group".

At this very juncture it nay al so be relevant to - have 'a | ook at
the provision as contai ned under para 17(a) of the Menorandum of
Understanding. It reads as follows :

"It is agreed that if the power generation by APGPCL

could not be utilized by the Participating Industries either

in full or in part, then APSEB shall have first claimto
utilize such power. The price for such surplus energy

shall be nutually settled between APSEB and APGPCL

based on fuel cost plus O & M charges plus depreciation

but not exceeding rate for energy as per HT category-I of
APSEB"

From a perusal of para 4 of the Menorandum of Understandi ng

it is clear that a participating industry has been given a right to transfer its
share of energy and power to its sister concern. The term "sister concern"

has been expl ained as "a concern under the same group”. ~There is no further
clarification or clue as to which are those concerns which nmay be consi dered
under the same group. The expression 'sister concern’ used in para 4 of

Menor andum of Understandi ng certainly does not nean a concern which is

owned or is a subsidiary of the participating industry. 1t would be a concern
or unit different fromthe participating industry and not a part of it. Maybe
that the sane group may nanage two different independent units carrying on

the sanme nature of activities. They nay be addressed as sister concerns but
woul d definitely have separate entity and identity of their own.

Consunpti on of power, generated by a generating conpany, by a concern

whi ch may be under the same group as any of the participating industry

cannot be said to be consunmption or use of the power by the participating
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industry itself. In absence of the el enent of self-consunption by the
generating conpany, it would not fall in the category of "captive
consunption". It would surely be a supply to a non-participating industry
and in that event it would be necessary to have a licence under the rel evant
provisions of law. If there is such a legal requirenent, merely an agreenent
amongst certain parties would not exclude the application of law. Provisions
of law regulating the situation, would prevail over any kind of agreenent
anmongst sone individuals as a group or otherwise. W are, therefore, of the
vi ew that such a clause in the Menorandum of Understandi ng woul d not do

away with the requirement of having a licence for supply of electricity
generated by APGPCL to such concerns which may be under the sane

group as the participating industries but not the participating industries

t hensel ves.

To support the view taken by us, a decision of this Court

referred to by the respondents nay be cited as reported in 1988(4) SCC p.

59, State of Utar Pradesh & Ors. Vs. Renusagar Power Conpany & Os.

Thi s case, however, was decided in a slightly different fact situation.

M s. H ndust an Al.um ni um Cor poration Ltd. was established in 1959 on

assurance of providing cheap electricity toit. 1In the year 1964 however,
M s. Renusagar Power Co. Ltd. was established as a wholly owned and
subsi di ary of M s. H ndustan Al umi ni um Corporation Ltd. It was generating

electricity, but incorporated separately and had its own separate

Menor andum of Under st andi ng and Articles of Association. To raise the

revenue for the State, the U P.El ectricity (Duty) Act, 1952, was enforced to

| evy a duty on the /consunption of electricity. Several anendnents were

however, incorporated fromtime to tinmeand ultimately a provision was

inserted providing that there woul d be levied and paid to the state

government the duty called electricity duty on the energy sold to a consumer

by a licensee/board/the Central Government. The duty on consunption of

electricity was |eviable even though it may be fromhis own source of

generation. The Renusagar Power Co. Ltd. had al so obtained a

i cence under Section 28 of the Act of 1910. In such circunstances, it was

hel d that even though Renusagar Power Co. Ltd. was a subsidiary conpany

owned by M s. H ndustan Al uminium Co. Ltd: yet it woul d amount to supply

of electricity by a licensee to a consuner in view of the provisions of the

U P. Act of 1952 which |evied duty on consunption of electricity. The

situation in the case in hand is sinilar only to the extent that the participating

i ndustries and the sister concerns are different entities and separately

i ncorporated. Distinction may be there in view of the statutory provisions

i ntervening under the U P.Act of 1952 but that is not material for this case.
Yet anot her case, namely, (1979) 3 SCC 229, State of U.P.

Vs. Hi ndustan Al um ni num Corpn. Ltd., was referred to on behalf of the

respondent in which sane parties are involved nanely, M s.Hi ndustan

Al um ni um Cor poration Ltd. and the Renusagar Power Co. Ltd. The

conpany held |icence under Section 28 of the Indian Electricity Act, 1910.

Here al so the case was considered in the |ight of the provisions of the

U P.Electricity (Regulation of Supply, Distribution, Consunption and Use)

Order, 1977 and certain provisions were made even in regard to the energy

utilized out of its own generating sources etc. This case will not be rel evant

for the case in hand.

On behal f of the appellant it has been subnmitted that the

participating industry would be transferring energy to the sister concern only

out of its own share of the energy and not over and above to what, it would

be entitled to, depending upon the investnent in the conpany, nanely,

APGPCL. Therefore, it is immterial that the participating industry itself

utilizes the electricity or allows it to be utilized by the sister concern. The

argument is though attractive, but it does not bear scrutiny. Supply,

distribution and utilization of electricity is a natter covered under the

statutory provisions of different enactnments. Therefore, any transaction or

any understanding will only have to be subject to such statutory provisions.

There cannot be any mutual settlement on a subject which would ot herw se

be a natter to be governed by the provisions of an Act. A generating

conpany, as soon as it allows another separate entity, conpany or

establishnent to utilize the power generated by it, the matter would be

covered by the provisions of different Acts on the subject.
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There is yet another aspect of the matter that normally a
participating industry would not allowits share of electrical energy to be
utilized by any other conmpany even though it may be a sister concern
unl ess the energy nmay be over and above its own requirenent. For such
surplusage there is yet another clause in the Menorandum of Under st andi ng
dated 17.10.1988 nanely, clause 17(a), guoted earlier, which says that if
power generation by APGPCL could not be utilized by the participating
industries in full or part then APSEB shall have first claimto utilize such
power. The two cl auses of the Menmorandum of Understandi ng nay not
perhaps go together snoothly. W are, therefore, for the reasons indicated
above, unable to accept the contention raised on behal f appellant that it
woul d be permissible to transfer or supply of electrical energy to a sister
concern out of the share of the participating industry.

We nay now cone to the question relating to the industries to
whom shares have been transferred by the participating industries.
So far transfer of shares is concerned clause (6) of

Menor andum of Understanding -1 provides as follows :

"(6) The participating industries may transfer all of

their capital or part thereof only with the prior

approval ‘of ‘'the Board of Directors of APGPCL

and subject tothe condition that (a) the transferee

shal |l be a HT consuner of APSEB and shall agree

to abide by all the obligations regarding use and

paynment for power which shall be guaranteed by

the transferor viz, participating industry, who

proposes to transfer the share(s). (b) in case of

such transfer wheeling charges (dealt wth

separately in para 10 hereinafter) will then be with
reference to the voltage of supply of the

transferee.™

Clause 15(a) which also relates to the sharehol ders provides as
follows :

"15(a) it is agreed that such of the consuners of
APSEB who become sharehol der s of ~APGPCL

and who desire to reduce their Contracted
Maxi mum Demand (CVD) with APSEB up to the

extent of their share of power in APGPCL, may

apply to APSEB for reduction of CWVD, APSEB

wi Il exam ne and agree for reduction of CVD
Fromthe day the revised CVD cones into force

the contractual obligations shall be as per revised
C\vD. "

The above quoted two provisions of Menorandum of ~Understandi ng

i ndi cate that subject to the approval of the Board of Directors the
participating industry is entitled to transfer their shares or capital subject to
condition that the transferee should be a HT consumer of APSEB and nust
abide by all the obligations regarding use and paynent for power which
shal | be guaranteed by the transferor and further that such consuners may
reduce their contracted maxi num denand. Thus it is clearly envisaged that
the transferee of the sharehol ders of APGPCL who are HT consuners of

APSEB shal |l get electrical power generated by APGPCL to the extent of

their share value transferred to them In the Menorandum of Under st andi ng
Il under Article 4 titled as "Contribution to Capital etc.", provides under
clause (5) as follows :

"5. Right of participating industries to transfer

shares : Subject to the provisions of clause (2) of

Article - 3, the participating industries nmay

transfer all or part of their shares to outsiders only

with the prior approval of the Board of Directors

of the Conpany and subject to the conditions that

a) the transferee shall be a HT consuner of
APSEB and shall agree to abide by all the
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obl i gations regardi ng use and paynent of power
charges, which shall al so be guaranteed by the
transferor viz., participating industry, who
proposes to transfer the share(s).

b) in case of such transfer, wheeling charges
(mentioned above in clause (1) of Article - 3) wll
then be with reference to the voltage of supply of
the transferee."

Coming to the relevant provisions of the Articles of Association
"participating industries™ has been defined as :

"(g) "Participating Industries" means nenber

Conpani es who have agreed to subscribe to the

share capital of the Conpany."

Cl ause (3) provides as under

"3. The Menbers of the Conpany have entered
into a Menorandum of Under st andi ng interse,
whi ch entered being the basis upon which the
power generation shall be shared between the
Partici pants.

The New MOU shall formpart of Articles of
Associ ation, as in the case of existing MU and
shall be referred to as MOU- 11, whereas the

exi sting MOU shall ‘be named as MOU-1 on and
fromthe date of signing of the new MOU. "

The Menorandum of Underst anding provides for the basis upon which
power generation is to be shared by the participating industries.

Wth the above provisions in the Menorandum of
Under st andi ngs and the Articles of ‘Association, it is submtted that the
participating industries have been defined as those conpani es who have
subscribed to the share capital of the APGPCL. Such conpani es have been
given a right to transfer their shares to any other conpany who fulfils certain
conditions, mainly that it should be a HT consuner of APSEB and abi des by
all obligations of the Menorandum of  Under st andi ngs and Articles of

Association. It is subnmitted that transferee of shares to the extent of shares
transferred by the participating industries enters into the shoes of the
participating industry. Therefore, if the transferee conpanies utilize the

power for their own industry, their position would be the sane as that of the
participating industry. The wutilization of power generated by APGPCL to
the extent of the shareholding of a transferee conpany, would be on the
sane footing as captive consunpti on and does not anpunt to supply of
electricity. The Regul atory Conm ssion, after discussing various provisions
has arrived at a conclusion that if a generating conpany wants to carry out
the activity of supply of electricity which is beyond the scope as specified
under Sections 15-A and 18-A of the Supply Act, 1948, it shall have to
obtain a licence under Section 3 or a sanction under Section 28 of the/Act of
1910 or under Sections 15 and 16 of the Reform Act 1998. It has been
found that the Menorandum of Association of the APGPCL provides for
supply and distribution of power to the participating industries and the sister
concern. As a fact it is also held that it is being done so by the APGPCL.
We have however, already di scussed about the participating
i ndustries that consunption of electricity by themin their units to the extent
of their sharehol ding anbunts to captive consunption for which no licence
woul d be required as it would neither be a supply nor distribution of the
electricity produced. It is utilization of the product by the manufacturer
itself. There would be no sale, supply or distribution to the self so long as
the power produced is utilized by those who are participating in the activity
of generating electricity. In a case where it is not a single ower but a joint
or collective venture for generation of electricity for their own captive
consunpti on obviously the self-consunption of the power generated woul d
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be anmpongst those who are participating in the activity of generation and it
shall not be confined to any one industry. A participating industry subject to
certain conditions as agreed upon is entitled to transfer its shares to any ot her
conpany who is necessarily to be a HT consuner of APSEB. Any existing
participating industry nay decide to transfer all of its shares or part thereof.
We are not concerned here, as discussed by the Regul atory Comni ssion
about the activities of APGPCL which may have been indicated in the
Menor andum of Association. W are particularly dealing with the
consunption or utilization of power generated by APGPCL by those to
whom t he participating industry have transferred their shares. After transfer
of shares of APGPCL the transferee conpany or industry would not renmain
an outsider but a sharehol ding conpany and it is entitled to utilize the power
generated by APGPCL and woul d be confined to the extent of the val ue of
the shares transferred to it. Hol di ng of share capital in the APGPCL is the
basis of participating in the generating activity of APGPCL and utilization of
the power produced to the extent of the shareholding, it would only anount
to captive consunption and self supply or distribution of the power and it
woul d not \ require a licence under Section 3/28 of the Act of 1910 or under
Sections 15 and 16 of the Reform Act, 1998. W may, however, clarify here
that as soon as the electricity generated by APGPCL goes to any one who
has no shareholding in the conpany or beyond the extent of the sharehol di ng
it would certainly anount to supply or distribution to the public entailing the
liability of obtaining a licence under Section 3/28 of the Act of 1910 or for
that matter under Sections 15 and 16 of the Reform Act, 1998.

It has been submitted on behal f of the respondents, including
APTRANSCO t hat even sel f-consunption of power generated by APGPCL
shoul d not be allowed to a conpany which has obtai ned shares by transfer
by a participating industry and i n that connection certain figures have been
pl aced before the Court to indicate that nunber of such transferee industries
has substantially increased. On-that basis it is submtted that APGPCL is
expanding its net which shall be detrinental to the interest of APSEB and
the public at large. It is submitted that if the energy is supplied to nore and
nore consuners it shall attract many bul k consunmers and APSEB may be
left with only domestic or agricultural consumers in respect of whomthere
are subsidies which are meted out from supply of energy to the industria
sector. W are not inpressed by the- argunent. So |l ong the ampunt of
power supply is confined to the extent of the shareholding, it is immteria
as to the nunber of such transferee conpanies. Once they are in the
category of those whose capital in the shape of shares is invested in the
APGPCL they cannot be treated as outsiders and sel f-consunption/
utilization of electricity by themw thin the limts of their sharehol ding,
woul d not anpbunt to sale, supply or distribution of electricity. The
prohi bition under the |egal provisions is as against sale, supply or
distribution of electricity without a |icence. Captive consunption being
outsi de the pale of the above expressions, thereis nojustification for raising
such an objection that the number of shareholders i's increasing solong.it is
restricted within the sharehol ding of the participating industry. This apart, it
has al so been indicated on behal f of the appelllant that taking the tota
figures, it will make negligible difference on the subsidies provided to-the
agricultural sector or any other sector.

As a matter of fact, no such argunent has been raised nor even an
effort was nade to submit that captive consunption by a generating
conpany, would require a |lincence under any provision of the llaw and we
think rightly. It is one industry setting up its own generating plant or nore
than one jointly doing so for catering their needs of self-consunption,
woul d not be of any real difference. The reality of situation cannot be and it
has not been denied that nost of the part of the country suffers fromscarcity
of power. There are breakdowns and | oad-sheddi ng of power affecting the
i ndustries. There may be nunber of exanples where some snall industries
remai ned a non-starter because of non-availability of power. In such a
situation if an individual industry or some of themcollectively generate
power for their own consunption, there is no reason to subject themto
licences, which, under the law are not required. But the power so generated
cannot be supplied to or consuned by the outsiders without a license to
supply electricity.
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As a result of the discussions held above and the findings as
recorded by us, the position that enmerges is that participating industries and
the industries to whom participating industries have transferred their shares,
consunption of electricity by themwithin the limts of the value of their
share capital in APGPCL woul d only amount to captive consunption and for
such utilization or consunption of self-generated electricity no licence
woul d be required under any provision of law. So far the sister concern or
concerns which have been defined as those under the sane group as
participating industries, it would require to have a licence if the electricity is
made available or provided to themfor consunption as, in our view, it shal
fall within the ambit of distribution, sale or supply of the electricity and not
captive consunption of power. It would be perm ssible without |icence only
in case of exenption, if granted in that behal f, by the conmpetent authority.
Herei nafter we shall discuss that aspect of the matter.

The subni ssion made on behal f of the appellant is that even
though it may be taken that a  licence was required to be taken, they would
be treated as having been authorized to sell electricity to sister concern of
participating industries with the consent of the Governnent of Andhra
Pradesh as provi ded under Section 43-A(1)(c) of the Supply Act, 1948. In
this connection Section 14 of the Reform Act, 1998 has been pressed into
servi ce which provides as under
"Licensing 14 : (1) No person, other than those
aut horized to do so by licence or by virtue of
exenption under this Act or authorized to or
exenpted by any other authority under the
El ectricity (Supply) /Act, 1948, shall engage in the
State in the business of, -

(a) transmtting electricity; or
(b) supplying electricity,

(2) where any difference or dispute arises as'to
whet her any person is engaged or is not engaged or
about to engage in the business of transmitting or
supplying electricity as specified in sub-section
(1), the matter shall be referred to the Comm ssion
and the decision of the Comm ssion shall be final

XXX X XXX XXX

The case of the appellant is that they were authorized by the
State CGovernnent for sale and supply of the electricity to the sister concern
of the participating industries and the conpani es holding shares of the
APGPCL, under Section 43 A(1)(c) of the Supply Act which provides as
under
"Section 43-A Terns, conditions and tariff for
sale of electricity by Generating Conpany:

(1) A Cenerating Company may enter into a
contract for the sale of electricity generated by it-

(a) with the Board constituted for the State or
any of the States in which a generating

station owned or operated by the conpany is

| ocat ed;

(b) with the Board constituted for any ot her
State in which it is carrying on its activities
i n pursuance of sub-section (3) of Section

15A; and

(c) with any other person with consent of the
conpet ent governnent or governnents."

The fact as to whether there was any such authorization/consent or not, we
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may exam ne the argunent rai sed on behalf of the respondents and the
findings as recorded by the Regulatory Commission, that Section 43 A(1)(c)
stood dis-applied in view of Section 56(3)(vi) of the Reform Act, 1998,

whi ch provi des as under

"56(3)subject to sub-section (1) and (2) of this

section upon the establishment of the Conm ssion

the provisions of the Indian Electricity Act, 1910

and the Electricity (Supply) Act, 1948 shall in so

far as the State is concerned, shall be read subject

to the follow ng nodifications and reservations.

Indian Electricity Act, 1910 xxx XXX XXX
Electricity (Supply) Act, 1948

(vi) in respect of matters provided in sections 5 to
18, 19, 20, 23 to 27, 37, 40 to 45, 46 to 54, 56 to
69, 72 and 75 to 83 of the Electricity (Supply) Act,
1948, to the extent-this Act has made specific

provi sions, the provisions of the Electricity
(Supply) Act, 1948 shall not apply in the State;

XXX XXX XXX

In view of the above provision, it is clear that Section 43-A(1)(c) , would
not be applicable to the extent the Reform Act, 1998 nmkes a specific
provision in respect of matters as contai ned under Section 43-A(1)(c). It is
to be exam ned, as to whether the Reform Act, 1998 nmakes any specific
provision in respect of the matters covered under Section 43-A(1)(c) or not.
In this connection our attention-has been drawn to Section 21(4) of the

Ref orm Act, 1998 whi ch provi des as under

"21.Restrictions on |icensees and generating

conpani es. (1) No |icensee or Cenerating

Conpany shall at any tine, without the previous

consent in witing of the Conm ssion, acquire by

purchase or otherwi se the licence or the

undertaking of, or associate hinself with, so far the

busi ness of generating, transmtting distribution or

supply of energy is concerned, any other |icensee

or person generating, transmtting, supplyingor

intending to generate, transmt or supply

electricity;

Provi ded that before granting the consent the
Conmi ssion shall hear such person or authority as
the Commi ssion shall consider appropriate.
XXX XXX XXX

(4) A holder of a supply or transnission |licence
may, unl ess expressly, prohibited by the terns of
its licence, enter into arrangenents for the
purchase of electricity from -

(a) the hol der of a supply licence which permts
the hol der of such licence to supply energy
to other licensees for distribution by them

and

(b) any person or Cenerating Conpany with the

consent of the Comm ssion.

XXX XXX XXx"

It is submitted that a holder of a supply Ilicense or a transmission |licence

may enter into an arrangerment for purchase of electricity fromany person or
a generating conpany with the consent of the Comm ssion. Therefore, the
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af oresai d provision covers the subject matter as provided under Section 43-

A (1) (c) of the Supply Act. It is subnmitted on behalf of the appellant that the
two provisions deal with different situations; whereas Section 43-A(1)(c)
enabl es a generating conpany to sell electricity to any person with the
consent of the state government, Section 21(4) is meant for holder of a
supply or transm ssion licence to purchase the electricity froma generating
conpany. It is not the sanme thing as provided for under Section 43-A(1)(c).
Sub-section (4) of Section 21 of the Reform Act 1998 is restricted to the

hol der of a licence for supply or transmission of the electricity but it would
not apply to any other purchaser, whereas Section 43-A(1)(c) pernits a
generating company to sell electricity to any person, which is a w der

connot ati on not necessarily a licencee. A generating conmpany will not be
able to sell electricity on the basis of perm ssion taken by a |icensee under
Section 21 (4) of 1998 Act for purchase of electricity. Therefore, sale of
electricity to any person other than a |icencee as provided under Section 43-
A(1l)(c) is not covered by Section 21(4) of the Reform Act 1998. The

di fference betweenthe two provisions is that while a |icensee would

purchase electricity froma generating conpany it shall have to obtain the
perm ssion of the Comm ssion whereas a generating conpany while entering

into a contract to sell electricity to any person, will have to obtain the
consent of the state governnment.  The two provisions have different

i mplications altogether. The provision under Section 43 A(1l)(c) of the

Supply Act is an enabling provision to sell electricity to any person with the
consent of the state government, whereas the provision contained under
Section 21(4) of the Reform Act, 1998 pertains to the prohibition on

purchase of electricity which is restricted to a |icensee. Hence, it is
submitted, and in our viewrightly, that Section 43-A(1)(c) is not dis-applied
by virtue of Section 56(3)(vi) of the Reform Act 1998 and the consent

granted by the state governnent wi |l hold good for sale of electricity to any
per son.

The next contention is that "any person" as provided under

clause (c) of sub-section (1) of Section 43-A of the 1948 Act woul d not

nmean an i ndividual or an end-consuner of the electricity. By application of
the doctrine of ejusdemgeneris it would nean a body or an organization |ike
one as enunerated in the preceding cl auses, nanely, any organization or

body |i ke Board constituted for the State or States. The term "board" has
been defined under clause(2) of Section 2 of the Supply Act, 1948 to nean

a State Electricity Board constituted under Section 5 of the Act. Apart from
ot her functions, the Board may undertake generation of electricity or the
supply of the sanme. Learned counsel for the respondents have relied upon a
decision of this Court reported in AIR 1963 SC p.128, Msore State

El ectricity Board Vs. Bangal ore Wollen, Cotton and Silk MI|s Ltd. and

ot hers, wherein, the Regul atory Commi ssion observes, this Court held that
the Supply Act, 1948 does not deal with, other matters relating to supply
and use of electricity which are governed by the Act of 1910. Consuners

find no place in the Supply Act and hence the words "other person”

occurred in the 1948 Act would invariably nmean those who generate or

supply electricity and not those who consune it.

We, however, find that this is not a correct position depicted by the
Regul at ory Conmi ssion about the ratio of the decision in the case of Mysore
State Electricity Board (supra). Firstly, it my be noted that the reason as
to why the expression "other person" occurring in Section 76 of the Supply
Act be read ejusdem generis was that the word precedi ng the expression
"other person’ was ’licensee’. Therefore, the nmeaning of the word ’other
person’” would take colour fromthe word used precedi ng the aforesaid
expression. This Court did not express any opinion on the aforesaid
question in the judgnent. S.K Das, J. on his behalf and on behal f of other
three Hon' bl e Judges of the Bench, concluded as follows :

"These contentions urged on both sides woul d
require careful consideration in a nore appropriate
case where a dispute arises under the 1948 Act. 1In
vi ew of our finding, however, that the dispute in
the present case does not arise under the 1948 Act,
the question whether the rule of ejusdem generis
applies or not in interpreting S.76 is purely
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academ c. W do not propose to determ ne that
academ c question here."

Hi dayatullah, J. in his opinion recorded separately, has nade such
observations as indicated in the order of the Regul atory Conm ssion. But at
the sanme tine it was al so observed that one of the sections which deals with
consuners is Section 49 which requires the Board to supply electricity to
any person not being a licensee and ultimately, it was al so observed, the
| earned Judge woul d not wi sh to pronounce any opinion upon the question
the character of the dispute being different in nature. The order of the High
Court was set aside but on different grounds. Thus, a whole reading of the
decision in the case of Mysore State Electricity Board (supra) nmakes it clear
that no pronouncenent has been made on the question relating to neaning
of the expression 'any person’ occurring in the Supply Act applying the
doctrine of ejusdem generis to nmean a 'licensee’ or a body of the sane
col our and character.

It is submtted that literal neaning of words and certain phrases
cannot always be assigned to it and sonetimes it beconmes necessary to
assign a neaning toa particular word keeping in view the whol e purpose
and intent of the legislation. |[If the plain meaning of a word is far and distant
fromthe purpose for whichthe legislation has been nade it would only be
appropriate to give neaning to a particular phrase or word considering the
conpany of the expression it keeps preceding the use of the word. A
particular termor word takes colour fromthe expressions used in earlier part
or the clauses of the particular phrase as used in a given provision. As
indicated earlier, so far the expression used "any person" in clause (c) of
Section 43-A(1) of the Supply Act, it is submitted that in previous two
clauses, i.e. clauses (a) and (b), a reference has been nade to the Electricity
Board to whom a generating conpany can sell the electricity. Therefore, the
termused 'any person’ in clause(c) will have the meaning having the sane
colour i.e. denoting sonebody simlar in character  as the Electricity Board.
It is submtted that the end-consuner of electricity is not subject matter of
the legislation of the Supply Act, 1948. 1t mainly deals with generation of
electricity, its managenent, distribution and transm ssion and the |icensees
who are given licenses for supply of electricity to a particular area. The
ai ms and objects of the Supply Act are
"The co-ordi nated devel opnent of electricity in Indila on
a regional basis is a matter of increasingly urgent
i mportance for post-war reconstruction and devel opnent.
The absence of co-ordinated system i n -which generation
is concentrated in the nost efficient units and bul k supply
of energy centralized under the direction and control of
one authority is one of the factors that inpedes the
heal thy and economical growth of electrical devel oprent
in this country. Besides, it is becomng nore and nore
apparent that if the benefits of electricity are to be
extended to sem -urban and rural areas in the nost
efficient and econom cal manner consistent with the
needs of an entire region, the area of devel opment nust
transcend the geographical linmts of a Municipality, a
Cantonment Board or a Notified Area Committee, as the
case may be. It has, therefore, becone necessary that the
appropriate Governments should be vested with the
necessary | egislative powers to |ink together under one
control electrical devel opnment in contiguous areas by the
establ i shnent of what is generally known as the "Gid-
Systent. In the circunstances of this country such a
system need not necessarily involve inter-connection
throughout the length and breadth of a Province; regiona
co-ordi nation inclusive of some nmeasure of inter-
connection may be all that is needed. An essential pre-
requisite is, however, the acquisition of necessary
| egi sl ative power not only to facilitate the establishment
of this systemin newy licensed areas but also to contro
the operations of existing |licensees so as to secure fully
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co-ordi nat ed devel opnent.

CGovernment feel that it is not possible to |legislate
for this purpose within the framework of the Indian
Electricity Act, 1910, which was conceived for a very
di fferent purpose. In their view what is needed is
specific legislation on the broad lines of the Electricity
(Supply) Act, 1926, in force in the United Ki ngdom
which will enable Provincial Governnments to set up
sui tabl e organi zations to work out "Gid Schenes"
within the territorial limts of the Provinces. Although
executive power under the proposed Bill will necessarily
vest in the Provinces, two considerations indicate the
necessity for Central |egislation,-

(i) the need for unifornmity in the organization and
devel opnent of the "Gid Systent, and

(ii) the necessity for the constitution of sem -
aut ononous bodies like Electricity Boards to
adm ni ster the "&id Systens”™. In the view of
Governnent it i's bodies |like these which are
likely to be the nost suitable organizations for
working the "Grid Systens" on quasi -

commercial lines. Such Boards cannot,

however, be set up /by Provincial Governnents

under the existing Constitutional Act as they
woul d be in the nature of tradi ng corporations

wi thin the nmeani ng of Entry 33 of the Federa

Legi slative List."

The purpose of legislation isto establish and strengthen the Grid System so
as to make the electricity avail abl e by co-ordination and inter-connecting the
distribution systemin the entire region in a nost efficient and econom ca
manner for co-ordination of all the activities for the purposes of generation
of electricity and for establishment of Gid Systemand control of operation
of existing licensees with a view to achi eve and secure fully coordinated
devel opnent the electricity boards sought to be established for the above
purpose to oversee the broad activities relating to electricity. The |earned
counsel appearing for the respondent Regul atory Conm ssi on has drawn our
attention to the decision reported in Mysore State Electricity Board case
(supra). The said decision has also been noticed by the Regul atory

Conmi ssion. The question in the above case was as to whether a dispute
between the electricity board/licensee and an individual consumer can be
referred for arbitration under Section 76 of the Supply Act and would an

i ndi vi dual consumer be covered under the expression "other person"” or not.
Hi dayatullah, J. while separately dealing with the question, made some
observations throwi ng light on the above point, which we quote as follows :
"34.The Electricity (Supply) Act 1948 (54 of 1948) was

passed in 1948 and it was a neasure, as the long title and

the preanble show, to rationalize the production and

supply of electricity and generally for taking nmeasures

conduci ve to electrical developnment. The Act deals with

the supply of electrical energy and its rationalization

whet her such energy be generated by a State

Government, State Electricity Board, a |icensee under the

Indian Electricity Act, 1910 (9 of 1910) or a person

whom havi ng obt ai ned sanction under S.28 of the 1910

Act, engages in the supply of electrical energy. The

Electricity (Supply) Act 1948 does not deal with other

matters relating to the supply and use of electrical energy

whi ch are governed by the earlier Act of 1910. The latter

Act deals with the grant of licenses to produce electrica

energy, and contains provisions for the supply,

transm ssion and use of electrical energy by licensees

and non-1licensees and generally with matters connected
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thereto.......

35........ It is, therefore, quite plain that one nust read a
qualification into the section that the dispute nust be one
touching a matter within the Supply Act...........

It isrightly submtted on behalf of the appellants that no such
proposition has been laid down in the above noted case i.e. Mysore State
Electricity Board (supra) holding that the expression 'other person
occurring in Section 76 of the Supply Act would not nean any individua
consumer but a person like a licensee. Yet the fact remains that fromthe
di scussi on whi ch has been made, the purpose of enactnment of the Supply
Act has been clarified that the Act is not on the subject of consunption of
el ectricity by end-consunmer or an individual consunmer. It is also rightly
observed that the nmeaning which is to be assigned to a particular phrase or
word shoul d be such as may be covered by the subject dealt with or sought
to be brought within the sweep of the legislation in question.

This Court, while considering the application of principle of
ej usdem generi's i n Kaval appara Kottarathil Kochuni vs. State of Madras,

Al R 1960 SC 1080 p. 1103, observed that "when particular words pertaining

to a class, category or genus are followed by general words, the genera
words are construed as limted to things of the same kind as those specified".
In the case in hand, we find that clauses (a) and (b) of Section 43-A(1)
specify as to with whoma generating conpany can enter into a contract to
sell electricity nanely, the electricity board of the State concerned or in
gi ven circunstances to the electricity board of another State and the said
clauses (a) and (b) are followed by clause(c) providing for having the
contract of sale with "any person" ~with the consent of the State
Covernment. It is to be noticed that in case contract of sale of electricity
could be entered into by a generating conmpany with any person

whonsoever it may be, an individual consumer or any one else, it was then
not at all necessary to have specified class of persons as indicated under
clauses (a) and (b) preceding clause (c). If the intention was to include al

under the expression 'any person’ it was not necessary to specify Electricity
Board in clauses (a) and (b). The principle of interpretation in such matters
as laid down in Tribhuwan Prakash Nayyar vs. Union of India, AIR 1970 SC

540 is that "to reconcile inconpatibility between the specific and genera
words in view of the other rules of interpretation'that all words in a statute
are given effect if possible, that a statute is to be 'construed as a whol e and
that no words in a statute are presunmed to be superfluous." “In the case of
Amar Chandra v. Collector of Excise, Tripura AIR 1972 SC 1863 it is held

that "the rule applies when "(1) the statute contains an enuneration of
specific words; (2) the subjects of enuneration constitute a class or category;
(3) that class or category is not exhausted by the enuneration; (4) the

general ternms follow the enuneration; and (5) there is no indication of a
different legislative intent". |In the case in hand, we find the above

ingredi ents present barring the one nentioned as condition no.3 above that

the class or category is not exhausted by enuneration but that by itself nmay
not lead to the reverse inference. The fact renmains that the legislation in
guestion has not dealt with nor purpose of its being legislated is to deal with
supply of electricity to the end consunmers. Rather the subject dealt with in
the Supply Act is different. It is to be noticed that the power generation was
initially confined to governnent conpani es, maybe central or the state
government. Later by an amendnent in 1976 it could be jointly, both by the
central and the state governnent. Later, however, generation was opened up
for any conpany registered under the Conpanies Act. Earlier, therefore, the
sale of electricity generated was confined to the electricity boards but in

vi ew of opening up generation to any conpany a third category was

i ntroduced by the amendnent of 1991 as contained in clause (c) of Section

43-A (1) of the Supply Act, nanely, to any other person. But |ooking to the
provisions of the Act intotality it can't mean an individual consunmer since
such a supply to individual consunmers is not envisaged nor dealt w th under
the Supply Act. We find that the functions and duties of the electricity board
are enunerated under Section 18 of the Supply Act. The sane reads as

under
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"Powers and Duties of [State Electricity Boards and
CGenerating Conpanies] - 18. General duties of the
Board. - Subject to the provisions of this Act, the Board
shal |l be charged with the foll ow ng general duties,
nanel y:

(a) to arrange, in co-ordination with the Generating
Conpany or Cenerating Conpanies, if any,

operating in the State, for the supply of electricity
that may be required within the State and for the
transm ssion and distribution of the same in the

nost efficient and econom cal manner wth

particul ar reference to those areas which are not

for the tinme being supplied or adequately supplied

with electricity;

(b) to supply electricity as soon as practicable to a
i censee or other person requiring such supply if
the Board is conmpetent under this Act so to do;

(c) to _exercise such controlin relation to the
generation, distribution and utilization of
electricity within the State as is provided for by or
under this Act;

(d) to collect data on the demand for, and the use of,
electricity and to fornul ate perspective plans in
co-ordination with the Generating Conpany or

CGenerating Companies, if any, operating in the

State, for the generation, transm ssion and supply

of electricity within the State;

(e) to prepare and carry out schenes for transnission
di stribution and generally for prompting the use of
electricity within the State; and

(f) to operate the generating(stations under its contro
in co-ordination with the Generating Conpany or

Generating Conpanies, if any, operating in the

State and with the Governnent or any other Board

or agency having control over a power system "

The above provision deals with supply of electricity as nay be required

within the State for transm ssion and distribution in a nost efficient and
econom cal manner. Further, to supply electricity as soon as practicable to a
licensee. Wth the aid of the above provision, read with clauses (a) and (b)
of sub-section (1) of Section 43-A it can well be inferred that the expression
"any person’ used naybe persons or bodi es di schargi ng the functions of
generation, transm ssion, distribution or supply of electricity. Cause (c) of
sub-section (1) of Section 43-A does not envi sage a generating company
selling/supplying electricity for use in household or 'domestic purpose or to
the small shops, to the showroons or an individual running a flour mll or a
wel di ng workshop etc. Therefore, to assign a wi de nmeaning to the word

"any person’, neaning thereby, to any end consunmer woul d be spreading the
neani ng too wi de goi ng beyond the subject matter dealt with under the

Supply Act and not connected with the intent and object of legislating the
said legislation. It is true that as a general principle a plain neaning is to be
attached to a word or expression used in the legislation but it cannot be

di vorced of the context and an isol ated nmeaning attached to it. In such
circunstances, it becones necessary to assign a neani ng which may be
reasonably and harnoniously derived fromthe conpany of the words and
phrases precedi ng such expression. In this view of the matter, it can well be
said that the neaning of the expression 'any person’ as used in clause (c) of
sub-section (1) of Section 43-A denotes such bodies or entities which would
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further the purpose for which the electricity boards have been constituted. It
is for the board to coordinate different activities in discharge whereof to
nake available the electricity to the licensees, distributors or those who
transmt the electricity. It would be reasonable to infer that the consent of the
state governnment rmay be necessary to have a contract of sale of electricity
generated by it with any of such bodies discharging any of such functions
like that of the Board indicated above or any other body or entity
established for simlar purpose.

In view of the finding recorded above regardi ng neani ng of the
word 'any person’ occurring in clause (c) of sub-section (1) of Section 43-A
of the Act, it becomes wholly unnecessary to go into the question as to in
fact any consent was given by the state governnment, if so, when and the
effect of the same for supply of electricity to the sister concern of the
participating industries.

We, therefore, hold that no licence is necessary for utilization of
energy generated by APGPCL and utilized by the participating industries
and the concerns hol di ng shares of APGPCL transferred to them by the
participating industries to the extent of value of the shares so transferred. It
woul d, ' however, be necessary to have a licence for supply of energy to the
sister concerns. -In the result, the appeals are partly all owed and the judgnent
and order passed by the High Court stands nodified in the manner indicated
above. Parties to bear their own costs.




