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1. Leave granted.

2. Thi s appeal is directed against the judgnent and order dated
7.03. 2006 passed by a | earned Single Judge of the Allahabad H gh Court
dismssing the wit petition filed by the appellant froman award dated
30. 05. 1998 passed by the Presiding Oficer, Industrial Tribunal (3) UP
Kanpur .

3. Appel lant is a University created under the Uttar Pradesh (Krish
Evam Pr odyogi k V'shWQV|dyaIaya Adhi ni yam) Act, 1958 (for short \023the
Act\024). The service conditions of the enployees of the University are
governed thereby as also by the statute franed thereunder. |Its basic object
was to undertake various training and projects for the betternent of
agriculture. For the said purpose, it enploys persons fromtine to tineg;
somet i nes project-w se

4, Adm ttedly, Respondent No. 2 herein was appoi nted on daily-wages

by the University on 1.07.1980. He was being paid wages on a daily basis.

He worked as a Laboratory Assistant \026 cum\ 026 Attendant which is a Class |V
post. The job of Assistant O erk, however, was being taken from himon and
from1.11.1991. Hi s renuneration was being paid at the rate of Rs. 40/- per
day.

5. Respondent No. 1 which is a trade union, raisedan industrial dispute
on behal f of the respondent No. 2 on the prem se that his services had not
been regul arized by the University. Pursuant thereto, a reference was nmade

by the appropriate Government whi ch reads as under

\ 023Whet her the enpl oyer by not declaring the
enpl oyment of its enpl oyee Kal yan Sharan, S/o
Shiv Dutt working as a clerk permanent did

conmit illegality? If yes whether the concerned
enpl oyee is the rightful claimant to the benefits
(reliefs) and fromwhich date and with what
reason?

6. The Presiding O ficer, Industrial Tribunal (3), UP, to whomthe said
reference was nmade, inter alia having regard to an order passed by the High
Court on a concession made by the | earned counsel for the University in a
wit petition filed by other enployees of the University, by an award dated
30. 05. 1998 di rect ed:

\ 023\ 005Thus it is being conpletely proved that the
enpl oyer has been taking work fromthe
concerned worker from1.11.91 continuously as a
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Clerk however he is being paid salary on a daily
wage basis as a daily wage enpl oyee which is

hi ghly unfortunate, inproper and illegal and the
concerned worker as per the nature of his work is
rightly entitled to be nade pernanent and

regul arized in the post of Cerk/ typist keeping in
view the nature of the work which he is doing

Now.

After having considered the witten
statenments, counter replies, documents, and
deposition of witnesses and after hearing the
argunents of both the sides | have cone to the
conclusion finally that the enpl oyer of the
concerned worker Kalyan-Sharan S/o Shiv Dutt,
post \026 C erk havi ng not decl ared the concerned
wor ker as regul ari zed and pernmanent is an
illegality and is wong. Thus, it is nmy decision in
this dispute i's that the enployer while declaring
the concerned worker pernanent should extend
himall the benefits due to himfromthe day of this
Order.\ 024

7. Validity of ‘the said award was questioned by the appellant before the
Al | ahabad Hi gh Court which by reason of the inpugned judgnent has been
di smi ssed by a | earned Single Judge of the Court, holding:

\ 023After perusal of ‘the judgnent passed by the
Labour Court it is clear that the Labour Court has
consi dered each and every aspect and has cone to
the conclusion that in spite of the fact that
respondent workman is working from 1980 and is
being treated as daily wager, this clearly anpunts
to unfair labour practice. The finding recorded by
the Labour Court is a finding of fact in view of the
j udgrment reported in 2005 (3) SCC 193,

Managenent of Madur akant am Cooperative Sugar

MIlls Ltd. Vs. S. Vishwanat han, the Apex Court

has clearly held that there is very little scope of
interference in the finding recorded by the Labour
Court. The finding recorded by the Labour Court

is a finding of fact and unless and until it is proved
beyond doubt that the Labour Court has exceeded

its jurisdiction and the finding recorded by the
Labour Court is against the evidence on record and
is perverse then the High Court while exercising
the jurisdiction under Article 226 of the
Constitution of India has the jurisdiction to
interfere otherwise there is very little scope for
interference.\024

8. Dr. R G Padia, |earned senior counsel appearing on behalf of the
appel l ant, in support of this appeal, would submit that the inpugned award
as al so the judgment and the order of the H gh Court are wholly
unsust ai nabl e i nasnmuch as :

(1) The appoi ntment of the respondent No. 2 having been nade

de\ 022hors the statutory rules, no direction for regularization could

have been i ssued.

(ii) The Industrial Tribunal could not direct regularization of a C ass
Il enployee, particularly, when the respondent No. 2 had not

worked for a long tinme in the said post.

(iii) The I ndustrial Court cannot grant a declaratory decree.

9. M. S. Chandra Shekhar, |earned counsel appearing on behalf of the
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respondents, on the other hand, would submt:

(i) Respondent No. 2 havi ng been worki ng agai nst a pernanent
vacancy both as a Laboratory Assistant which is a Cass |V post
and as an Assistant Clerk which is a Class Ill post for a long tinme,

the Industrial Court acted within its jurisdiction in passing the

i mpugned awar d.

(ii) As pursuant to the order passed by the High Court in another wit
petition, the services of those who were junior to the respondent

No. 2 were regul arized, he was also entitled to a sinilar benefit.

10. Concededl y, Appellant is a University constituted by a statute. Wo

woul d be the officers and authorities of the University is specified in Section

8 of the Act. The conpetent authority of the University has made \021St at ut es\ 022
in ternms of the provisions of the Act. The natter relating to appointnent of
staff is governed by Chapter XlIl of the Statutes franed by the University,
providing that all “appointnents shall be made strictly on the basis of nerit.

For the purpose of appointing different categories of enployees, provisions

have been nmade for constitution of selection commttees.

Statute 10 reads as under:

\ 02310. Appointrments of all other staff not
specifically provided for in the Act of these
Statutes shall be made by the Kul pati with the
approval of the Board except the following posts
which may be filed by the Kul pati w thout

reference to the Board nanely;

(a) The non-teaching posts carrying a scale the
maxi mum of whi ch does not exceed Rs. 450/ -

i ncludi ng those which are filled by obtaining
services of a person on deputation for a period
upto three years froma regularly constituted
service of State or Central Covernment or an

aut ononmous body constituted by the State or

Central CGovernment. The upper limt of Rs. 450/-
will be subject to alteration fromtine to tine, by
the resolutions of the Board of managenent, on the
basi s of rationalization or enhancenent occurring
on the basis of the decision of the Governnent:

(b) The posts for which the Kulpati is the

appoi nting authority under the provisions of the

Act .\ 024

11. The University Statute does not provide for appointnent on daily-

wages or on an adhoc basis. Respondent No. 2.in his witten statement fil ed
before the Industrial Court did not make any avernent that he had been

appointed in terns of the provisions of the statute or prior thereto any
advertisenent therefor was made. According to him he being a hard

wor ki ng, honest, efficient and eligible enpl oyee, was \02lentrusted\ 022 with the
work of a Clerk from1.11.1991. In his witten statenent, it was averred:

\ 0235. That though the worker was working against a
per manent vacant post as a clerk in a permanent
manner, however, the enployer is not giving him
the actual scale of pay and other allowances and
benefits as that of a permanent clerk. However, he
is still considered as a daily wager inspite of
havi ng wor ked since |ast 14 years continuously,
which is illegal and wong.\024

12. A feeble attenpt, however, was nade by the | earned counse
appearing on behal f of Respondent No. 2 to state that he had been appointed
agai nst a permanent vacancy. In his witten statenment, he did not raise any
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such contention. |t does not also appear fromthe records that any offer of
appoi ntnent was given to him It is inconceivable that an enpl oyee

appoi nted on a regul ar basis would not be given an offer of appointnent or
shall not be placed on a scale of pay. W, therefore, have no hesitation in
proceedi ng on the prenise that Respondent No. 2 was appointed on daily-
wages. The Industrial Court in passing the inpugned award proceeded on

the prem se that Respondent No. 2 had been working for nore than 240 days
continuously fromthe date of his engagenent. It is nowtrite that the sane
by itself does not confer any right upon a workman to be regularized in
service. Wirking for nore than 240 days in a year was relevant only for the
pur pose of application of Section 6N of the U P. Industrial D sputes Act,
1947 providing for conditions precedent to retrench the worknen. It does
not speak of acquisition of a right by the workman to be regularized in
servi ce.

13. I n Executive Engi neer, ZP Engg. Divn. And Another v. Diganbara
Rao and Qthers [(2004) 8 SCC 262], it was held:
\ 0231t may not be out of place to nention that
conpl etion of 240 days of continuous service in a
year may not by itself be a ground for directing an
order of regularisation. It is also not the case of the
respondents that they were appointed in
accordance with the extant rules. No direction for
regul ari sation of their services, therefore, could be
i ssued.

[ See al so Madhyam k Shi ksha Parishad,” U P. v. Anil Kumar M shra
and Gt hers, (2005) 5 SCC 122 and State of U. P. v. Neeraj Awasthi and
Qthers, (2006) 1 SCC 667]

14. A simlar question cane up for consideration in a |arge nunber of
deci sions before this Court. W will, however, refer only to sone of them

In A Umarani v. Registrar, Cooperative Societies and O hers [(2004)
7 SCC 112], this Court held:

\02439. Regul arisation, in our considered opinion, is
not and cannot be the node of recruitment by any
\023State\ 024 within the neaning of Article 12 of the
Constitution of India or any body or authority
governed by a statutory Act or the Rules framed
thereunder. It is also now well settled that an

appoi ntnent nade in violation of the mandatory

provi sions of the statute and in particular, ignoring
the m ni num educational qualification and other
essential qualification would be wholly ill egal

Such illegality cannot be cured by taking recourse

to regularisation. (See State of H. P. v. Suresh

Kumar Ver ma)

40. It is equally well settled that those who cone
by back door should go through that door. (See
State of U P. v. UP. State Law O ficers Assn.)

41. Regul arisation furthernore cannot give
per manence to an enpl oyee whose services are ad
hoc in nature.\024

A Constitution Bench of this Court in Secretary, State of Karnataka
and Gthers v. Umadevi (3) and Others [(2006) 4 SCC 1] clearly held that an
appoi nt nent de\ 022hors the statutory rules would render the appointnent a
nullity, stating:

\02418. Wthout keeping the above distinction in mnd
and wi thout discussion of the | aw on the question
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or the effect of the directions on the constitutional
schene of appointnent, this Court in Daily Rated
Casual Labour v. Union of India directed the
Governnent to frame a schene for absorption of

dai l y-rated casual |abourers continuously working

in the Posts and Tel egraphs Departnent for nore

than one year. This Court seens to have been

swayed by the idea that India is a socialist republic
and that inplied the existence of certain inportant
obl i gations which the State had to di scharge

VWile it mght be one thing to say that the daily-
rated workers, doing the identical work, had to be
paid the wages that were being paid to those who

are regul arly appoi nted and are doing the sane

work, it would be quitea different thing to say that
a socialist republic and its executive, is bound to
gi ve permanence to-all those who are enpl oyed as
casual [l abourers or tenporary hands and that too

wi t hout a process of selection or wthout follow ng
the mandate of the Constitution and the | aws nade

t her eunder concerni ng public enmploynment. The

same approach was made in Bhagwati Prasad v.

Del hi State M neral Devel opment Corpn. where

this Court directed regularisation of daily-rated
workers in phases and i'n accordance with

seniority.

22. Wth respect, it appears to us that the question
whet her the jettisoning of the constitutiona

schene of appointnent can be approved, was not

consi dered or decided. The distinction enphasised

in R N Nanjundappa v. T. Thimm ah was al so not

kept in mnd. The Court appears to have been

dealing with a scherme for \023equal” pay for equa
wor k\ 024 and in the process, w.thout an actua

di scussion of the question, had approved a schemne
put forward by the State, prepared obviously at the
direction of the Court, to order pernanent
absorption of such daily-rated workers. Wth

respect to the | earned judges, the decision cannot
be said to lay down any |law, that all those engaged
on daily wages, casually, tenporarily, or when no
sanctioned post or vacancy exi sted and w t hout
following the rules of selection, should be

absorbed or nade pernmanent though not at a

stretch, but gradually. If that were the ratio, with
respect, we have to disagree with it.\024

It was further held that no person who was tenporarily or casually
enpl oyed could be directed to be continued pernmanently., It was also opined
that by doing so it would be creating another node of public enpl oynent
which is not permissible in law. [See also Punjab Water Supply & Sewerage
Board v. Ranjodh Singh and Others, (2007) 2 SCC 491]

15. The Hi gh Court has relied upon a decision of this Court in Mahendra
L. Jain and G hers v. |Indore Devel opnent Authority and Qthers [(2005) 1
SCC 639]. Therein it is stated:

\ 02319. The question, therefore, which arises for

consideration is as to whether they could lay a

valid claimfor regularisation of their services. The

answer thereto nust be rendered in the negative.

Regul ari sati on cannot be clainmed as a matter of

right. An illegal appointment cannot be |egalised

by taking recourse to regularisation. Wat can be

regularised is an irregularity and not an illegality.
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The constitutional schene which the country has
adopt ed does not contenpl ate any back- door

appoi ntnent. A State before offering public

service to a person must conply with the
constitutional requirenents of Articles 14 and 16
of the Constitution. Al actions of the State nust
conformto the constitutional requirements. A

dai | y-wager in the absence of a statutory provision
in this behalf would not be entitled to

regul ari sati on.\024

[ See al so M P. Housing Board and Another v. Manoj Shrivastava (2006) 2
SCC 702, MP. State Agro Industries Devel opnent Corpn. Ltd. and Anot her
v. S.C. Pandey (2006) 2 SCC 716, Indian Drugs & Phrmaceuticals Ltd. v.
Wor knmen, | ndian Drugs & Pharnaceuticals Ltd. (2007) 1 SCC 408 and
Gangadhar Pillai v. Sienens Ltd. (2007) 1 SCC 533].

16. The Industrial Court, therefore, in our opinion, commtted a serious
error in passing the inpugned award. The Hi gh Court unfortunately did not
pose unto itself a right question. It referred to a |arge nunber of decisions.

Al t hough nost of the decisions referred to by the H gh Court should have

been applied for upholding the contention of the appellant herein, without
any del i beration thereupon, the | earned Judge has proceeded to determ ne

the question posed before it on a wholly wong prem se. As noticed

herei nbefore, it relied upon Mahendra L. Jain (supra) which in no manner

assi sts Respondent No. 2.

17. What was necessary to be considered was the nature of work

undertaken by the University. It undertakes projects. For the said purpose,
it may have to enmploy a | arge nunber of persons.. Their services had to be
tenmporary in nature. Even for that the provisions of Articles 14 and 16 are
required to be conmplied with. —In the event, the constitutional and statutory
requirenents are not conplied with, the contract of enploynment woul d be
rendered ill egal

18. Servi ces of Respondent No. 2 were not termi nated. He has been
continuing to serve the University. W have noticed hereinbefore that in a
wit petition filed by other enployees on a concessi on nade by the counse

for the University, a purported schene dated 24.04. 2000 has been

fornmulated. Dr. Padia in that view of the matter stated before us that despite
the |l egal position, as noticed hereinbefore, in the event the case of
Respondent No. 2 cones within the purview of the said Schene, his services
shal | be regul arized when his turn cones therefor.

19. We place on record the aforenentioned statenment nmade by Dr. Padia
that as and when Respondent No. 2 becones entitled to be considered for
bei ng absorbed in the services of the University pursuant to the said scheneg,

his case may be considered. |If his turn for consideration for regularization
has al ready come, a decision thereupon shall be taken as expeditiously as
possi bl e.

20. The i nmpugned judgnent is set aside. The appeal is allowed with the

af orenmenti oned observations and directions. However, in the facts and
circunst ances of this case, there shall be no order as to costs.




