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Leave granted. Alleging violation of Article 22(5) of
the Constitution of India and relying upon a ~Judgnent of
this Court in Snmt.Gacy v. State of Kerala & Anr. [1991
(2) SCC 1], the appellant has challenged the preventive
detention of A Mheshraj, a resident of Bangal ore detained
under Section 3 of the Conservation of Foreign Exchange and
Prevention of Snuggling Act (hereinafter referred to as "the
Act"). It is submitted that as the representation of the
det enue to the Advisory Board has not been considered by the
appropriate government, his continuous detention was
unconstitutional and liable to be quashed. It is contended
that notw thstanding the non filing of the representation to
the appropriate governnent, a duty was cast wupon- the
Advisory Board to transmit the representation, received by
it, to the governnent who had a correspondi ng obligation to
consider it before confirming the order of  detention
Placing its reliance upon a subsequent judgerment of this
Court in Jasbir Singh v. Lt.CGovernor, Delhi & Anr.[1999 (4)
SCC 228] and distinguishing the facts of the present case,
the Hi gh Court dismissed the habeas corpus petition filed
before it vide the judgrment inpugned in this appeal. To
appreciate the rival contentions of the |[|earned  counse
appearing for the parties, it is necessary to refer to some
of the admitted facts in this case, which are: On receipt
of an intelligence report that a passenger wearing dark grey
coloured suit travelling from Singapore was carrying wth
him el ectronic goods which he shall attenpt to get cleared
wi t hout payment of duty, the officer of the Custons
Headquarters, Preventive, Bangalore kept a watch on the
passengers of Flight No.lC 958 which | anded at 0930 hrs. on
3.12.1999, and noticed the det enu resenbl i ng the
descriptions already received. He checked his baggages and
conpleted formalities with Custons authorities. Hi s |uggage
conprised of two suit-cases, one small hand suit-case, one
green coloured zipper handbag and one plastic cover. He
had, in his disenbarkation Card, declared the goods with him
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worth Rs. 35, 000/ -. Having a reasonable belief that the
detenue had not nmade the correct declaration, the officers
of the Custons nmade inquiries fromhim Being suspicious,
the officers opened the four baggages and checked baggage
under Baggage Tag Nos.SQ 144161, SQl44162, SQL44141 and
SQ144164 and on exam nation found to contain electronic
goods, nanely, Mobile Phones, Mobil e Phones in CRD
condition, conputer parts in comercial quantity, having a
total value of Rs.18,38,300/-. The detenu was inforned that
as he has attenpted to smuggle goods and tried to evade
custom duty, the baggage was liable to be confiscated under
the provisions of Custonms Act, 1962. All the goods found in
the baggage of the detenu, as detailed in the Annexures to
Mahzar dated 3.12.1999 were seized, packed into suit case,
cartons and seal ed with seal ‘and signature of the detenue as
well as of the Mahzar witnesses. After investigation the
detaining authority, in exercise of the powers conferred
under Sections 3(1)(i) and 3(1)(iii) of the Act directed the
said A Maheshraj to be detained and kept in custody in
Central .= 'Prison, ~Bangal ore vide order dated 9.3.2000. The
grounds of detention were served upon the detenu in the
jail. The detenu was alsoinforned that he can file a
representati on agai nst the detention order to the Governnent
of Karnataka or the CGovernment of India. The detenu nade a
representation to/the Advisory Board and admttedly did not
nmake any representation either to the Governnent of India or
the State GCovernment or any other authority. He did not

even request to the Advisory Board or the jail authorities
to forward his representation to any of the governments or
aut hority. In the wit petition filed on his behalf, the
appel l ant submitted: “"The petitioner submts ‘that the

detenue has made a representation tothe Advisory Board
and/ or any authority required to consider the sane for his
rel ease fromdetention at the earliest. ~The respondent No.1
be call ed upon to explain howthe sane has been considered."”

The High Court found that the petition filed before it
was lacking in particulars and directed the appellant to

give full details of the representation and its
consideration by the Board or by the Governnent  and, if
possible to place on record the copy of the representation
submtted by the detenue. The appellant filed an
application seeking permssion to place on record the
additional facts. The prayer was allowed. The appell ant

stated that the detenue had submitted to the Senior
Superintendent of Central Prison, Bangal ore on 22nd March

2000 six copies of representati on addressed to the Advisory
Board. Upon inquiry he was infornmed that the representation
addressed to the Advisory Board was forwarded on 24th March

2000. The detenue al so appeared before the Advisory Board
on 10.4.2000. After receipt of the report of the Advisory
Board the Government of Karnataka vide order dated 18.4.2000
confirmed the order of detention. As the fact of
representation filed by the detenu to the Chairnman of the
Advi sory Board was not wthin the know edge of t he
respondents 1 and 2, they did not consider the aforesaid
representation before confirmng the order of detention. It
is true that the courts of |aw do not see the detention of a
person without trial with favour but it is equally true that
our constitutional schene itself contenplates the preventive
detention, however, subject to rigours of lawrelating to
such detention and the guarantees enshrined in part 1l of
the Constitution. One of the rights conferred upon the
det enu, as i ncor por at ed in Article 22(5) of t he
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Constitution, 1is to nmake representation and obligation upon
the appropriate government to consider such representation
before confirmng the detention. It is further obligation
of the detaining authority to comrunicate to the detenue the
grounds of detention on which the order has been nade and
apprise him of his right to nake a representati on against
the order. Order of preventive detentionis liable to be
gquahsed if the constitutional obligations in ternms of clause
(5) of Article 22 of the Constitution are not conplied wth.
There is no gainsaying that preventive detention is a
serious invasion of personal liberty and such neagre
safeqguards, as the Constitution has provided against the
i nproper exercise of the power, nust be zeal ously watched
and enforced by the courts. However, where despite
intimation, the detenuonmits to exercise his constitutiona
right, he cannot, thereafer, allege its violation on the
ground that the authorities should have nade an inquiry to
ascertain as to whether he had nade any representation to
any person, authority or the Board. The thrust of the
argunent - of the appellant revol ves around the observations
made by this Court in Sm.Gacy' s case (supra) to the
effect: "It is wundisputed that if there be only one
representation by the detenu addressed to the detaining
authority, the obligation arises under Article 22(5) of its
consideration by the detaining authority independent of the

opi ni on of the Advisory Board in addition to its
consideration by ' the Advisory Board while giving its
opi ni on. In other words, one representation of the detenu

addressed only to the Central Governnent and not also to the
Advi sory Board does not di spense with the requirenent of its
consideration also by the Advisory Board. The question

t her ef ore, is: whet her one of the requi renents of
consideration by governnent is dispensed with when the
detenu’s representation instead of being addressed to the
government or also to the government is addressed only to
the Advisory Board and submttedto the Advisory Board
instead of the government? On principle, we /find it
difficult to wuphold the | earned Solicitor CGeneral ' s
contention which would reduce the duty of the detaining
authority frome one of substance to nmere form The nature
of duty inposed on the detaining authority under Article
22(5) in the context of the extraordinary power of
preventive detention is sufficient to indicate that ~strict
conpliance is necessary to justify interference with
personal liberty. It is nore so since the |liberty involved
is of a person in detention and not of free agent. ~Article
22(5) <casts an inportant duty on the detaining authority to
conmuni cate the grounds of detention to the detenu at. the
earliest to afford himthe earliest opportunity of making a
representati on agai nst the detention order which inplies the
duty to consider and decide the representati on when nmade, as

soon as possible. Article 22(5) speaks of the detenu' s
"representation against the order’, and inposes t he
obl i gation on the detaining aut hority. Thus, any

representation of the detenu against the order of the
detention has to be considered and deci ded by the detaining
authority, the requirenment of its separate consideration by
the Advisory Board being an additional requirenent inplied
by reading together clauses (4) and (5) of Article 22 even
though express nmention in Article 22(5) is only of the
detaining authority. Mreover, the order of detention is by
the detaining authority and so also the order of its
revocation if the representation is accepted, the Advisory
Board’s role being nerely advisory in nature w thout the
power to nake any order itself. It is not as if there are
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two separate and distinct provisions for representation to
two different authorities viz. the detaining authority and
the Advisory Board, both having i ndependent power to act on
its own.

It being settled that the aforesaid dual obligation of
consi deration of the detenu’s representation by the Advisory
Board and independently by the detaining authority flows
from Article 22(5) when only one representation is nmade
addressed to the detaining authority, there is no reason to
hold that the detaining authority is relieved of this
obligation nmerely because the representation is addressed to
the Advisory Board instead of the detaining authority and
submitted to the Advisory Board during pendency of the

refernece before it. It is difficult to spell out such an
inference fromthe contents of Article 22(5) in support of
the contention of the learned Solicitor GCeneral. The

contents of Article  22(5) as well as the nature of duty
i nposed thereby onthe detaining authority support the view
that so l'ong as there is a representati on nade by the detenu
agai nst the —order of detention, the aforesaid dua

obligation wunder Article 22(5) arises irrespective of the
fact whether the representation is addressed to t he
detaining authority or to the Advisory Board or to both.
The node of address is only a matter of formwhich cannot
whittle down the requirenent of the constitutional nandate
in Article 22(5) enacted as one of the safeguards provided
to the detenu in case of preventive detention."

On facts we find that in that case the detenu had nmade
a representation to the Advisory Board who considered it
before sending its opinion to the Central Governnent along
with the entire record i ncluding the representation
submitted by the detenu. The Central CGovernment confirmed
the order of detention w thout independent consideration of
the detenu's representation sent to it by the /Advisory
Board. On the above facts the court fornul ated the point of
law for its consideration as under: - "Wether there has been
any infraction of the guarantee under Article 22(5) of the
Constitution as a result of Central Government’s om ssion to
consider the detenu's representation independent of “its
consi deration by the Advisory Boar d. The Centra
Covernment’s stand is that the detenu’ s representation being
addressed to the Advisory Board to which it was submtted
during pendency of the reference before the Advisory Board,
there was no obligation on the Central CGovernnent also to
consi der the sane independently since the representati on was
not addressed to the Central Covernnent."

and nmade observations as noted hereinabove. 'In the
instant case the respondent No.1 in his affidavit has
categorically stated: "I respectfully submt that the
Advi sory Board has not forwarded the representation filed by
the detenu to the State Governnent and consequently | did

not consider the said representation filed by the detenu
bef ore the Advi sory Board.

| respectfully submt that the Advisory Board has
f orwar ded its report along with the covering letter
dt.12.4.2000, to the State Gover nnent . However , t he
respondents 1 and 2 did not receive any representation given
to the Advisory Board in as nuch as the Advisory Board has
not sent the copy of the representation of the detenue, to
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the State Governnment. Therefore, the State Governnment could
not consi der t he sai d representation. As t he
representations were addressed to the Advisory Board al one,
there is no obligation on the part of the Superintendent of
Central Prison to forward the copy of the representation to
the State CGover nent or the Central CGover nrent .
Consequently, the third respondent has not forwarded the
representation to the respondents 1 and 2. | submit that
the Advisory Board will be having the records which are sent
by the State Governnment such as the order of detention

grounds of detention and the documents relied upon. Except
these docunents, the State Governnent will not furnish any
ot her docunent to the Advi sory Board. However, the
docunents which were produced by the detene in the course of
hearing before the Advisory Board, do not formpart of the
records sent by the State Governnent. In this case, the
only extra docunent which was produced by the detenue was
the representation. The copy of the representati on was not
sent by /the Advisory Board to the State Governnment while
sending its report to the State Government.

In the absence of the representation of the detenu,
the order of detention is stated to have been confirned on
the basis of other material available with the Governnment.
M.B. Kumar, Senior /Advocate who appeared for the appellant
submitted that a duty was cast uponthe Advisory Board to
submit all records' including the representation of the
Advi sory Board to the appropriate governnent. - W are not
i mpressed with such a general subm ssion and the proposition
of law. Section 8 of the Act provides that for the purposes
of sub-clause (a) of clause (4), and sub-clause (c) of
clause (7) of Article 22 of the Constitution, the Centra
Governnent and each State Gover nment.  shal |, whenever
necessary, constitute one or nore Advisory Boards and shal
within five weeks of the detention of a person make a
ref erence in respect thereof (to the Advi sory Boar d
constituted to enable such Board to nake a report to the
ef fect. Clause (c) of Section 8 of the Act provides: "The
Advi sory Board to which a reference i s made under clause (b)
shall after considering the reference and the materials
pl aced before it and after calling for such further
information as it may deem necessary fromthe appropriate
CGovernment or fromany person called for the purpose through
the appropriate Government or fromthe person concerned, and
if in any particular case, it considers it essential so to
do or if the person concerned desires to be heardin person
after hearing himin person, prepare its report specifying
in a separate paragraph thereof its opinion as to whether or
not there is sufficient cause for the detention of the
person concerned and subnit the sane within eleven weeks
from the date of detention of the person concerned." d ause
(f) of the said Section reads:

“In every case where the Advisory Board has reported
that there is in its opinion sufficient cause for the
detention of a person, the appropriate GCovernnent may
confirm the detention order and continue the detention of
the person concerned for such period as it thinks fit and in
every case where the Advisory Board has reported that there
is inits opinion no sufficient cause for the detention of
the person concerned, the appropriate Governnment shal
revoke the detention order and cause the person to be
rel eased forthwith."
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A perusal of the aforesaid Section and other rel evant
provi sions of the Act makes it abundantly clear that no duty
is cast upon the Advisory Board to furnish the whole of the
record and the representation addressed to it only to the
Government along with its report prepared under Section 8(c)
of the Act. It may be appropriate for the Board to transmt
the whole record along with the report, if deened expedi ent
but omission to send such record or report would not render
the detention illegal or <cast an obligation wupon the
appropriate government to make inquiries for finding out as
to whether the detenu has made any representation, to any
person or authority, against his detention or not. W are
of the opinion that in"Gracy’'s case (supra) it was not held
that any such duty was cast upon the Board but even if the
observations are -stretched to that extent, we feel that
those observations were uncalled for in view of the scheme
of the Act and the nmandate of the Constitution. |In Nand |a
Bajaj V. State of Punjab & Anr. [1981 (4) SCC 327] this

Court nmde the follow ng observations: "The matter can be
viewed from another angle. W were infornmed that the
Advi sory Board did not forward the record of its proceedings
to the State Governnent.  |f that be so, then the procedure

adopted was not in/consonance with the procedure established
by law. The State Governnment while confirmng the detention
order under Section 12 of the Act has not only to peruse the
report of the Advisory Board, but also to apply its mind to
the material on record. |If the record itself was not before
the State CGovernnent, it follows that the order passed by
the State Governnent under Section 12 of the Act was w t hout
due application of mind. This is a serious infirmity in the
case which nmmkes the continued detention of the " detenu
illegal."

In view of the constitutional and | egal position, as
noted by wus, we find it difficult to agree with the
reasoning in the aforesaid observations. |n the absence of
constitutional or statutory provisions, we are unable to
observe that the Advisory Board was under an obligation to
forward the whole of the record of its proceedings to  the
State Governnent. The State Government while confirming the
order of detention has to peruse the report of the Advisory
Board along with other records, if any, in.its ~possession,
and cannot determine the legality of the procedure  adopted
by the Advisory Board. Under C ause (f) of Section 8 of the
Act, the Government is not bound by the report of. the
Advi sory Board and in every case where the Advisory  Board
reports that there is, in its opinion, sufficient cause for
the detention of a person, may confirmthe detention order
The word "may" used in this clause does not cast duty upon
the appropriate government to necessarily accept the opinion
for further detention. However, where the Board reports
that there is, inits opinion, no sufficient cause for the

det ention of the person concer ned, t he appropriate
governnment has no option but to revoke the detention order
and cause the person to be released forthwith. When the

report of the Advisory Board opining that there exists
sufficient cause for detention of a person is not binding
upon the appropriate governnment, there is no infirmty in
its order passed without consideration of the proceedi ngs of
the Advisory Board. The obligation of the appropriate
government is restricted to the extent of examining the
report conveying the opinion of the Board regarding further
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detention of the detenu. Simlarly the observations made by
this Court in Harbans Lal v. ML. Wdhawan & Os. [ 1987
(1) SCC 151 to the effect that the non submi ssion of the
entire record being the requirement of |aw, cannot be held

to be good law on the point. |In Jasbir Singh's case (supra)
simlar argument based upon Gracy’ s case was consi dered and
di sposed of by observing: "But the guestion for

consideration is when the representation has not been
addressed to the Central Government but is addressed to the
Advisory Board can it be said that the Central Governnent
al so owes an obligation to consider the same and deci de one
way or the other. The detaining authority was the
Lt. Governor of Delhi. 1In such a case if the representation
had not been addressed to the Central Governnent even though
indicated in the grounds of detention then it cannot be said
that any representation nmade by the detenu to the Advisory
Board ought to have  been considered by the Centra
Gover nment.. "

The reliance of thelearned counsel of the appellant
on the judgment of this Court in Dr.Rahamatul |l ah v. State
of Bihar & Anr. [1981 (4) SCC 559] is msplaced inasmuch as
in that case the point of |aw as canvassed before us, was
not in issue. The 'detention in that case was quashed on the
ground of non consideration of the report by the appropriate
government and delay in the conpliance of the provisions of
the Act. W are satisfied that the detenu in this case was
apprised of his right to make representation to the
appropriate government/authorities against his. order of
detention as mandated in Article 22(5) of the Constitution
Despite know edge, the detenu did not _avail ' of t he
opportunity. Instead of neking a representation. to the
appropriate government or the confirmng authority, the
detenu chose to address a representation to the Advisory
Board alone even without a request to send its copy to the
concerned authorities wunder the Act. |In the absence of
representation or the know edge of ‘the representation having
been nmde by the detenu, the appropriate government was
justified in confirm ng the order of detention on perusal of
record and docunments excluding the representation nade by
the detenu to the Advisory Board. For this alleged failure
of the appropriate governnent, the order of detention of the
appropriate government is neither rendered unconstitutiona
nor illegal. Taking a cue fromthe objections filed by
Sh. M B. Prakash, Principal Secretary to Governnent, Home
and Transport Department of the State of Karnataka, it was
argued on behalf of the detenu that as the CGovernnent.  had
al l egedly not considered the whole of the record pertaining
to the detention, the order of confirmation of detention was
illegal and unconstitutional. The submission is based upon
wong assunption both on facts as well as on law. Reliance
was placed on the words "since the Advisory Board has not
sent the records to the State CGovernment" appearing in the
affidavit, to contend that the State Governnment had passed
the order of confirmation without consideration of the

record. The appellant did not notice the earlier part of
that sentence in the context of which those words were used.
This part reads: "Thus, as the respondents 1 and 2 did not

have know edge about the representations filed by the
det enue, the said representati ons were not considered by the
respondents 1 and 2."

The enphasis of submi ssion in the objections was with
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respect to the non subm ssion of the record pertaining to
the representation filed by the detenu only upon which the
appel l ant had built his case. The failure of the respondent
to conply wth the court directions dated 15.11.2000 was
also made the basis of such a contention. In our order
dated 29th Novenber, 2000, we felt that the Principa
Secretary to the Governnent of Karnataka had not conplied
with our directions, directing himto intinate us as to
"what all records were with the Governnent/what all records
were considered by the Government before passing the order
of confirmation". Prima facie we felt that our order had
been fl outed by said Sh. M B. Prakash which necessitated the
i ssuance of notice to himto show cause why adverse renarks
shall not be nmade against him for flouting the court
directions. |In response to our notice an affidavit has been
filed in this Court on 5th Decenber, 2000 wherein it is
specifically stated: "In response to the notice issued to
me to show cause why adverse remarks shall not be rmade
against nme, | respectfully submt that while passing the
order of  _confirmation, the following docunents were wth
Gover nent-:

(a) The entire file concerning the Detention Order in
No. HTD 2 SCF 2000 containing the following anbng other
docunent s:

i) Detention order dated 9.3.2000.

ii) Gounds of detentiondated 9.3.2000, along wth
entire docunments relied upon in the G ounds of detention

iii)Reference dated 3.4.2000 referring the case to the
Advi sory Board.

iv) Report and opinion dated 12.4.2000 of the Advisory
Boar d.

v) Wiile confirmng the order of the  detention
CGovernment consi dered the report and opinion dated 12.4.2000
of the Advisory Board."

In the presence of the aforesaid affidavit we _cannot
gi ve any credence to the ipse dixit of the appellant and his
effort to aimarrows in the darkness to find out sone ground
even though he is not sure about any one of such ground to
chal | enge the order of detention. W are satisfied that the
or der of confirmation was passed by the appropriate
government after perusal of the whole record available with
it and such power was not nechanically exercised as all eged.
The order of detention and its confirmati on appears to have
been based wupon the subjective satisfaction arrived at by
objective considerations wth reference to all the record
pertaining to the nmatters relating to the circunstances
warranting the detention of the detenu

We do not find any error of law or jurisdiction in the
order of the H gh Court, the detaining authority and the
confirmng authority. The present appeal being m sconceived
is, therefore, dismssed.

Shri M B. Prakash, Principal Secretary to the
CGovernment of Karnataka has realised his mstake of not
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referring to the docunents upon the basis of which the
confirmation or der was passed and has stated: "
respectfully submit that inadvertently |I did not refer to
the file and docunents now nentioned above in ny earlier
affidavit. This omssion is neither deliberate nor
i ntentional. | deeply regret for the same. | sincerely
tender ny unconditional apol ogy."

In view of above, no further action is required to be
taken in the matter. We close the matter, so far as,
Sh. M B. Prakash is concerned, rem nding himto be carefu
in conpliance of the orders of this Court in future.




