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PETI TI ONER
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MESSRS. BHOWRA KANKANEE COLLERI ES
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Al YYAR, T.L. VENKATARAMA
SI NHA, BHUVNESHWAR P. ( CJ)
GAJENDRAGADKAR, P. B.
AYYANGAR, 'N. RAJAGOPALA

Cl TATI ON
1966 AIR 853 1963 SCR (2) 475
ACT:
M nes- Acci dent - Court /of Inquiry-Order to pay expenses-Anount
not quantified-Court, if becones functus Oficio on

submitting report-Subsequent order -quantifying amount-If
such quantification valid-Assessors, if nust' join in al
orders of the Court of lnquiry-Mnes Act, 1952 (35 of 1952),
s. 24-Mnes Rules, 1955, r. 22.

HEADNOTE

The Government of India under s. 24 -of the Mnes Act, 1952,
ordered an enquiry into the disaster in the respondent’s
colliery. The Court of inquiry submitted its reporto
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Septenber 26, 1955, and found inter-alia that the —accident
was due to the negligence on the part of the nanagenent and
therefore ordered the owners to pay the expenses of the  en-
quiry as provided by r. 22 of the Mnes Rules, 1955. The
amount of the expenses to be paid were, however, not quanti-
fied in the report. At the request of Chief ~ Inspector,
M nes, the judge of the Court of Inquiry after due notice to
the parties concerned quantified the expenses by his order
dated Septenber 7, 1956. The respondents petitioned under
Art. 226 of the Constitution challenging t he or der
guantifying the expenses on three grounds-(1) the Court of
Inquiry becane functus officio after it had 'subnitted its
report and therefore the judge had no power left to pass the

order quantifying the expenses. |If the said order was to be
treated as review of the order awarding expenses it would
still be void as there was no power of reviewin the Court

of Inquiry- (3) Wen the order quantifying the expense was
passed the two assessor were not present and were not
associated wth the enquiry therefore, the judge could not
pass the- order alone. The High Court allowed the wit
petition adding that it was not interfering with the order
relating to expenses made by the judge in his report dated
Sept enber 26, 1955.

Hel d, that when an order to pay expenses is passed w thout
gquantifying the anpbunt in a report by a Court of Inquiry, it
necessarily carries with it the inplication that the person
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appointed to hold the enquiry would quantify the expenses
later in materials being placed before-himas otherw se such
an order woul d be rendered conpletely nugatory. Where no
time was fixed within which the report had to be made by the
Court of enquiry it cannot be said that the period for which
the Court of enquiry was appointed necessarily cane to an

end with the submtting of the report and this Court of
I nqui ry becane functus officio.

Held, further, that when the report itself contained the
order for payment for expenses, the later order is nerely a
gquantification of the earlier order and would be on a par
wi th what happens everyday in courts which pass decrees with
costs. Wien giving judgnment, courts do not quantify cost in
the judgnent. Therefore the order dated Septenber 7, 1956,
cannot be treated as a review or any variation of the order
pawed in the report of September 26, 1955, which the judge
had no powers to pass.

Held, also, that it was open to the judge of the Court of
inquiry to quantify the expenses and that it was not
necessary that ~at that stage the assessors should be
associated with him Under s. 24(1) of the Act$ the enquiry
is held by a conpetent
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person for the purpose, and assessors.  are appointed to
assi st the person to hold the enquiry and the assessors need
not be associated with himin all orders which are in ’'the
nature of mnisterial order and quantification of expenses
must be treated as an order of a ministerial nature.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: Civil Appeal No. 526/59.

Appeal by special |eave fromthe judgenent and order ' dated
March 3, 1958, of the Patna H gh Courtin Msc. Judl. case
No. 940 of 1956.

B. K. Khanna and P. D. Menon for the appellant.

P. K Chatterjee, for the respondents.

1962. April 26. The Judgnent of the Court was delivered by
WANCHOO, J.-This is an appeal by special |eave against the
judgnent of the Patna High Court. The brief facts necessary
for present purposes are these. There is acolliery in - the
district of Dhanbad known as Allabad colliery of which the
respondents are the owners. On February 5, 1955, there was
an accident in the colliery as a result of which 52 p6rsons
lost their lives. In consequence, the Government of India
ordered an inquiry into the disaster under S. 24 of the
M nes Act, No. 35 of 1962, (hereinafter referred to as the
Act). The court of inquiry contained of M., Justice B. P
Jamuar and two persons were appointed to assist ~him as

assessors. The court of inquiry submitted its report on
Septenber 26, 1955, which was published on Decenber 17,
1955. A question was raised before the court of inquiry

whet her the managenment should be ordered to pay the expenses
of the inquiry as provided by r. 22 of the Mnes Rules,
1955, (hereinafter referred to as The Rules), which Ilays
down that "if a court of
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inquiry finds that the accident was due to any carel essness
or negligence on the part of the managenent the court may
direct the owners of the mne to pay all or any part of the
expenses of the inquiry in such manner and within such tine
as the court may specify. The court of inquiry found in its
report that the accident was due to negligence on the part
of the managenent and therefore ordered the owners to pay
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the expenses of the inquiry. The anmbunt of the expenses to
be paid were however not quantified in the report of
Sept enber 26, 1955.

On July 27,1956 the Chief Inspector of Mnes requested M.
Justice Januar that the amount of expenses should be
specified and the manner in which it should be paid and the
time within which the paynent m ght be made, night be fixed.
Notices were issued to the parties concerned thereafter and
on Septenber 7, 1956, M. Justice Januar ordered the owners
to pay Rs. 17,778/ 2/ as expenses of the inquiry wthin two
months of the date of the order. Thereupon a petition was
filed under Art. 226 of the Constitution by the respondents
chal | engi ng the order of Septenber 7, 1956. It was conceded
there in that r. 22 of the Rules conferred power on the
court of inquiry to direct the owner to pay all or any part
of the expenses of inquiry wthin such time as the court may
speci fy. But the order passed.in this case was challenged
on three grounds, firstly that the court of inquiry became
functus officio after it had submtted its report on
Sept enber. 26, 1955 and therefore M. Justice Jamuar had no
power |eft to pass the order of September 7, 1959. It was
al so contended that if the order of Septenmber 7, 1956, be
treated as a review of the order of Septenber 26, 1956 it
woul d still be void, as there was no power of reviewin the
court of inquiry, Lastly. it was urged that when the order
of Sept enber
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7, 1956, was passed, 'the assessors were not present and were
not associated with the inquiry and therefore M. Justice
Jamuar could not pass the order al one. Al these three
contentions were accepted by the H gh Court and it allowed
the wit petition adding that it was not interfering wth
the order relating to expenses made by M. Justice Januar in
his report of Septenber 26, 1955. ~ It is this order of the
Hi gh Court, which is being challenged before us.
The main contention on behalf of the respondents is that as
the court of inquiry becane functus officio after the report
of Septenber 26, 1955, it was not open to M. Justice Januar
to quantify the expenses by the order of Septenber 7, 1956.
Before we deal with this main argunent we should like to
di spose of briefly the other two subnmi ssions made before the
H gh Court which were also accepted by it.— The first  of
these contentions is that the order of Septenmber 7, 1957 is
an order of, reviewand as there is no power of review
granted to the court of inquiry. M. Justice Jamuar had no
power to pass that order. It is enough to say that the
order of Septenber 7, 1956, cannot be called an~ order of
review. W have already pointed out that the order that the
owners should pay the expenses of the inquiry was already
incorporated in the report of Septenber 26, 1955, though it
was not quantified. Al that the order of Septenber 7,
1956, has done is to quantify the anount of expenses.
Therefore, this order cannot be treated as a review or_  any
variation of the order passed in the report of Septenber 26,
1955. It would have been a different matter if no order as
to the paynent of expenses had been nade in the report of
Septenber 26, 1955. |In that case it may have been possible
for the respondents to argue that the later order was an
order reviewing the failure to aman order as to expenses
in. the report. But
480
when the report itself contained the order for paynent of
expenses, the later order is nerely a quantification of that
order and would be on a par with what happens every day in
courts which pass decrees with costs. Wen giving judgment,
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courts do not quantify costs in the judgnent. This quan-
tification is done later in the office of the court and if
there is any dispute about it the court settles that dispute
and then includes the cost in the decree or final order
VWhat has happened in the present case is sonmething simlar
and the order of M. Justice Jamuar dated Septenber 7, 1956,
cannot in’ the circunstances be called an order of review
which he had no power to pass. The contention therefore
under this head nust fail

Turning now to the other contention, nanely, that the order
of September 7, 1956, was bad because the two assessors were
not associated with M. Justice Jarmuar when the order was
passed, it is enough to say that under s. 24 (1) the inquiry
is held by a conpetent person appointed for the purpose and
assessor are appointed to assist the person appointed to
hold the inquiry. Even so, the person who holds the inquiry
is the person appointed to do so and the assessors need not
in our opinion be associated with himin all orders which
are in the nature of mnisterial orders and quantification
of expenses nust be treated as an order of a mninisteria
nat ure. It is not disputed that the assessors wer e
associated with M. Justice Januar when the report of
Septenber 26, 1955, was made and it was ordered that the
owners should pay the expenses of the inquiry. That was in
our opinion the order of the court of inquiry as to paynent
of expenses and in that the assessors were associ at ed. The
later order wag nmere quantification of that and it was in
our opinion not 'necessary that the assessors should be
associ ated at that stage al so, for the
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order of quantification is nore or less of a mnisteria
nature and was nade by the person who was appointed to hold
the inquiry. |In the circunstances we are of opinion that
the fact that the order of Septenber 7, 1956, was passed
only by M. Justice Januar and the assessors were not
associated wth himwould not nake it invalid for this was
nerely carrying out the order in the report of Septenber 26,
1956 by which the owners were ordered to pay the expenses of
the inquiry and in that order the assessors were associ at ed.
The contention on this head al so nust therefore fail

This brings us to the main contention raised on behalf of
the respondents, nanely, that the., court of inquiry becane
functus officio when the report was nade on Septenber 26,
1955, and thereafter it was not open to M. Justice Januar
to pass any order quantifying the expenses. Nowit is not
in dispute that there was no time fixed within which the
report had to be nade by the court of inquiry. Ther ef or e,
it cannot be said that the period for which the court of
inquiry was appointed cane necessarily to an end on
Septenber 26, 1955, and so the court of inquiry becane
functus officio on that date. |If the court of inquiry when
it submitted its report in this case on Septenber 26, 1955
had ordered the owners to pay the expenses of the inquiry
and had added further that expenses would be quantified
later by the person holding the inquiry it could not
possibly be argued that it was not open to the person
appointed to hold the inquiry to quantify the expenses
later. But it is said that in this case though the court of
inquiry ordered that the expenses should be paid by the
owners it did not say in the report that the expenses to be
paid would be quantified later by the person appointed to
hold the inquiry. That is undoubtedly so. But we have to
see what the order in the report of Septnber 26, 1955 by
whi ch the owners were
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ordered to pay the expenses of the inquiry, necessarily
i mplies. It is obvious that the intention of the court of

inquiry was that the owners should pay the expenses.
CGenerally it may Dot be possible to quantify the expenses
incurred in the inquiry at that stage and a quantification
of expenses would ordinarily take place after the report is
submtted. It seens to us therefore clear that when a court
of inquiry orders that the owners shall pay the expenses
such an order necessarily carries with it the inplication
that the person appointed to hold the inquiry would |ater
gquantify the expenses after necessary materials are put
before him This is exactly what happened in this, case.
After the order of the court of inquiry that the owners
shoul d pay the expenses was known to the Chief |nspector of
M nes, he applied that the expenses should be quantified and
M. Justice Jamuar passed the order doing so. The order
therefore that was passed on Septenber 7, 1956, was nerely a
consequential order to what the court of inquiry had deci ded
on Septenber 26, 1955 and in our view the earlier order of
Sept enber' 26, 1955, had necessarily inplicit init that the
person appointed to hold'the inquiry would quantify the
expenses as soon as the materials for that purpose are
pl aced before him It was not necessary therefore to say in
so many words in the report of Septenber 26, 1955, that the
expenses woul d be quantified by the person appointed to hold
the inquiry later on materials being placed before him | f
this were not to be inplicit in the order that was passed on
Sept enber 26, 1955, 'that order woul d be conpletely useless
for it does not specify the anobunt which could be recovered
as expenses. We are therefore of opinion that when such an
order is passed in areport of a court of inquiry it
necessarily carries with it the inplication that the person
appointed to hold the inquiry would quantify the expenses
later on materials being
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pl aced before him as otherw se such an order would be
rendered conpletely nugatory.  Therefore, unless 'we find
anyt hi ng in s. 24 which prevents such an order of
qgquantification being passed |ater by the person appointed to
hold the inquiry, we see no reason why such a-quantification
shoul d not be nade |later. W have al so pointed out that the
order appointing the court of inquiry in this case did  not
fix a date by which the report was to be nade. Theref or g,
in these circunstances we are of opinion that it was open to
M. Justice Janmuar to quantify the expenses and that it was
not necessary that at that stage the assessors should be
associated with him W are therefore of opinion that it
cannot be said that the person appointed to hold the inquiry
was functus officio in this case and could not quantify the
expenses in accordance with the direction contained in the
report of Septenber 26, 1955. The appeal is hereby - all owed
and the order of the Hgh Court is set aside. The High
Court has allowed no costs in its order; in t he
circunstances we think that the parties should bear their
own costs of this Court..

Appeal all owed.
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