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CASE NO.:
Appeal (civil) 5608 of 2006

PETI TI ONER
M's. Peacock Plywood Pvt. Ltd.

RESPONDENT:
The Oriental |nsurance Co. Ltd.

DATE OF JUDGVENT: 05/12/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (C) No. 7392-7393 of 2005]

S.B. SINHA, J :

Leave granted.

Interpretationof a policy of marine insurance entered into by and
bet ween the parties herein covering goods in transit is in question in this
appeal which arises out of a judgnent and order dated 16th Decenber, 2004
passed by the Hi gh Court of Calcutta in APO No. 363 of 2000 whereby and
wher eunder the appeal preferred by Respondent \026 |nsurance Conpany
herein froma judgnent and order dated 3rd Decenber, 1999 passed in C S
No. 480 of 1992 passed by a |learned Single Judge of the said Court was
al | oned.

Appel | ant herein agreed to purchase 4000 cu. nt. of 'Sabha Log
(logs) at a total price of US $6,00,000/- froma Ml aysian firm 474 pieces
of logs were | oaded on a vessel known as 'Indera Pertama’ (vessel) at the
port of Western Sabah, Malaysia for their delivery at Calcutta. The ship left
the Mal aysian Port with cargo on 16th February, 1988. ' The | ogs were
i nsured by Appellant with Respondent \026 |nsurance Conpany for a sum of
Rs. 39,90, 122/- against the peril and/ or risk of non-delivery of said goods.
The policy contained Institute Cargo Clause (C). It also expressly included
the risk of non-delivery of even single piece of |og.

The rel evant cl auses of the said contract are as under:
"Institute Cargo C ause (C
Ri sks covered

1. Thi s insurance covers, except as provided in
Clauses 4, 5, 6 and 7 bel ow,

11 * % %

1.1.1  ***

1.1.2 vessel or craft being stranded grounded,
sunk or capsi zed\ 005"

* k * * k * * k * * k * * k * * k *

The i nsurance contract contai ned excl usi on cl auses, sone of which
are as under:

"4. In no case shall this insurance cover

* % % * % % * % % * % % * % % * % %
4.6 | oss, damage or expense arising from

i nsol vency or financial default of the owners,

managers, chaterers or operators of the vessel
* k% * k% * k% * k% * k% * k%
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5.1 In no case shall this insurance cover |oss
danage or expense arising fromunseaworthiness

of vessel or craft;

Unfitness of vessel craft conveyance contai ner or
lift-van for the sale carriage of the subject-matter
i nsured.

Where the assured or their servants are privy to
such unseaworthi ness or unfitness, at the time the
subj ect-matter insured is | oaded therein

* k% * k% * k% * k% * k% * k%

6. In no case shall this insurance cover | oss,
damage or expenses caused by

* % % * % % * % % * % % * % % * % %
6.2 capture, seizure, arrest, restraint or detainnent
and the consequences thereof or any attenpt

t hereat ;"

* k% * k% * %k * * k% * k% * k%
8.3 This insurance shall remain in force (subject to
term nation as provided for above and to the

provi sions for clause 9 bel ow) during del ay

beyond the control of the Assured, any deviation
forced discharge, re-shipment or trans-shipnent

and during any variation of the adventure arising
fromthe exercise of a liberty granted to

shi powners or charterers under the contract of

af frei ght nent.

9. If owing to circunstances beyond the control of
the Assured either the contract of carriage is
term nated at a port or place other than the
destinati on named therein or thetransit is

ot herwi se term nated before delivery of the goods
as provided for in clause 8 above, thenthis

i nsurance shall also term nate unl ess pronpt notice
is given to the Underwiters and continuation of
cover is requested when the insurance shall remain
in force, subject to an additional premumif
required by the Underwriters, either

* % % * % % * % % * % % * % % * % %
9.2 if the goods are forwarded within the said
peri od of 60 days (or any agreed extension therein)
to the destination naned herein or to any other
destination, until termnated in accordance with the
provi si ons of clause 8 above.

* % % * % % * % % * % % * % % * % %
13. No claimfor Constructive Total Loss shall be
recover abl e hereunder unl ess the subject-nmatter

i nsured is reasonably abandoned either on account
of its actual total |oss appearing to be unavoidable
or because the cost of recovering, reconditioning
and forwarding the subject-matter to the
destination to which it is insured would exceed its
val ue on arrival."

An extended warranty clause was endorsed in the policy wherefor
additional premiumwas paid in the follow ng termns:

"Not wi t hst andi ng anyt hi ng contai ned herein to the
contrary, it is hereby declared and agreed that the
coverage granted under the within mentioned

policy be extended to include the risks of "Theft,
Pi| ferage and Non-Delivery" as well as "War and

S RCC" as per attached clause 6 & 11. In
consequence above extension of risks, an

addi ti onal premiumof Rs. 1,6496/- is hereby

charged to the insured."
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The ship devel oped engi ne troubles and was held up at Si ngapore Port

till 13th March, 1988. It sailed for Port of Calcutta thereafter. It was,
however, inmmobilised on reaching high sea at Anadamans. It underwent
repairs but eventually returned back to Malaysia. |ndisputably, Appellant

kept Respondent \026 |nsurance Conpany inforned all through. VWhile at

Mal aysi an Port, the ship was arrested at the instance of one Gobsobs, one of
the owners of the cargo in May, 1988. Appellant filed a caveat in the said
proceedings with a view to take appropriate steps to have the | ogs bel ongi ng
to it released

The Mal aysi an Court di scharged the order of arrest on 30th Decenber,
1988 and the ship eventually proceeded again towards Singapore. At
Si ngapore, the ship becane stranded. On 3rd January, 1989, it offloaded its
cargo and did not resune its journey. Appellant, however, with a viewto
mnimse its loss due to non-delivery, took steps to recover the cargo or its
val ue and on an application filed by it, the H gh Court of the Republic of
Si ngapore in suit No. 711 of 1989 passed an order on 9th June, 1989
all owi ng the sale of the cargo.” Admittedly, Appellant had received a sum of
Rs. 20,01, 743.53 out of the sale proceeds.

A claimby way of constructive total |oss was raised by Appell ant
with the Insurer in terms of its letter dated 12th August, 1989 which was
repudi ated by Respondent in terns of its letter dated 1st April, 1991. The
said stand was reiterated by it in terns of a letter dated 22nd October, 1991

Appellant filed a suit beforethe original side of the Calcutta Hi gh
Court which was marked as CS No. 480 of 1992 praying for a decree for a
sum of Rs. 49, 48,407/- with interest.

The Si ngapore Court, however, during pendency of the said suit on or
about 19th May, 1995 rel eased the noney in favour of Appellant. The said
sum bei ng 20, 01, 740.53 was received by it at the then prevailing exchange
rate on 22nd June, 1995.

The |l earned Single Judge in‘the suit inter alia framed the foll ow ng

i ssues:

"1. Is the plaintiff the owner of the subject
goods?

* k% * k% * k%

2(b) Was there any constructive total loss as

al l eged in paragraph 8 of the plaint?

3. Is the suit barred by the laws of limtation?
4. To what relief, if any, is the plaintiff
entitled?"

In regard to Issue No. 1, the | earned Judge opined:

"It follows therefore that the said C ause 6 cannot
be set up by the defendant against the plaintiff’s
cl aimon account of non-delivery i.e. the peri

i nsured against. Further in any event | am satisfied
on the evidence adduced at the trial that the
plaintiff had given pronpt notice of the

term nation of the voyage at the Singapore Port but
the defendant did not ask for payment of additions,
prem um for continuation of the said policy. The
def endant therefore nust be considered to have

acqui esced in the continuation of the said policy at
any rate it nust be taken to have waived the
condition prescribed in the said clause. |1,
therefore, answer this issue in the affirmative."
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So far as Issue No. 2(b) is concerned, the | earned Judge noticed the
definition of ’constructive total |loss’ as contained in Section 60 of the
Marine I nsurance Act, 1963 and opi ned:

"There is no "express provisions" to the contrary

in the said policy and as such it cannot be di sputed
that there has been constructive total |oss of the
sai d consignnment. There is evidence on record to

show that the cost of bringing down the said
consignnent to the Calcutta Port fromthe

Si ngapore Port would be nore than it is actual cost
(see exhibit 'S supra). |, therefore, here (sic) that
this issue should be answered in the affirmative."

As regards, Issue No. 3, the l|earned Judge noticed the Respondent’s
contention which is in the follow ng termns:

"\ 005Plaintiff’s claimwas wongful and not

mai nt ai ni ng and the sane was repudiated by this
defendant’ s letter dated April 1, 1991 and Cctober
22, 1991."

In regard to the said contention, it opined that the said repudiation was
made on 1st April, /1991 and 22nd Cctober, 1991

As regards Issue No. 4, it was held that the suit was within linitation

Keeping in view the fact that Appellant had received a sumof Rs.
20,01,740.53, it was opined that it was entitled only to a sumof Rs.
8,48, 259.47 and the suit was decreed therefor together with sinple interest at
the rate of 18% per annum

Aggri eved thereby, Respondent filed an intra-court appeal before a
Di vi si on Bench of the said H gh Court which was marked as APD No. 363
of 2000. The High Court held that the repudiation of claimhaving been
made on 8th July, 1988, subsequent correspondences having been marked as
"without prejudice’, the sane would not anpbunt to extension of period of
[imtation as the suit was filed on 7th August, 1992. In regard to the
correspondences passed between the parties, it was opined:

"\ 005The conduct of the defendant/appellant in this
regard clearly indicates that in order to help tracing
out the situation, the defendant had extended its

good office and that too wi thout prejudice. Sucha
gesture does not seemto extend the period of
[imtation by adm ssion or otherw se when on the

face of Exhibit 5 (8th July, 1988), the defendant

had al ready declined/denied its liability\005"

It was furthernore held that having regard to Cause 9 of the policy,
the contract of carriage stood termnated. On nerit of the nmatter, the court,
on the question as to whether the claimwas established, held that the same
had not been quantified in the absence of any definite proof with regard to
the anpbunt to be ascertained as cl ai nabl e.

In regard to the question as to whether the policy was an all risk
policy, the Division Bench opined that the policy was not an all risk policy
and the exclusion clause contained in C ause 4.6 woul d operate.

In regard to the question of constructive total |oss, keeping in viewthe
fact that the goods were in existence, the court purported to have relied upon
M ddows v. Robertson [(1940) 67 Lloyd s Law Report 484] opining

"\ 005The unseawort hi ness woul d not cone wthin
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the peril of the insured against as was held in
Wadsworth Lighterage Co. Ltd. (supra). The
unseawort hi ness of the vessel is a ground excl uded
in the policy as referred to hereinbefore. There is
no pleading or any attenpt to prove that the
plaintiff or its servant was not privy to the
unseawort hi ness of the vessel at the tine of

| oadi ng. "

It was hel d:

"6.15 If in a situation, |oss occurs due to

conbi nati on of nore than one factors then if one
factor is excluded the claimof the plaintiff cannot
succeed. In the instant case, the proximte cause
was del ay and defaults conmitted by the plaintiff

as mentioned aforesaid. Hence, the plaintiffs claim
must fail."

In regard to the issue of |oss caused by neasures taken by Appell ant
to avert or minimze the effect of an insured period, it was opined that as the
ship was detai ned dueto unseaworthi ness which is exclusionary clause the
plaintiff cannot succeed in its claim 1t was further opined that the insurance
was hit by ’'sue and | abour clause’ and Appellant has not been able to
di scharge its burden

In regard to warehouse to warehouse loss, it was held that the policy
did not include the risk of |oading the goods in vessel which were
unseawort hiness. It being a maritime industry peril, the enforcenent would
be agai nst the exclusion clause contained in Cl ause 5.1.

It was concl uded:

"10. For all these reasons, we are of the view (1)
that because of the fact of denial by the insurer by
its letter dated 8th July, 1988 (Ext. 5) coupled with
the termination of the policy and its non-extension
after the Cargo Safety Construction Certificate and
Load Line Certificate expired on 15th July, 1988

and on account of plaintiff’'s failure to discharge its
obligation either to obtain re-shipnment of the

goods soon thereafter and the failure to take a
decision to sell the goods locally inmediately and
filing of the suit after 7th August, 1992 clearly

i ndicates that the claimof the plaintiff was barred
by limtation and the suit ought to have been

di smssed; (2) the plaintiff has not been able to
prove that he had taken all steps to avoid the del ay;
(3) the policy was not an all risk policy but was
circunscri bed and restricted by reason of the
Institute Cargo Clause (c) containing the restrictive
cl auses enunerated in paragraph 5 hereinbefore;

(4) the plaintiff has not been able to establish its
claim by discharging the burden lay upon it to
sustain the claimon nerit and that the goods were
not | ost when the claimwas |odged; (5) the

plaintiff has not been able to prove constructive

| oss by reason of abandonment; (6) that by reason

of Sections 20 and 32 of the Evidence Act, it was

proved that the goods were still in existence and
were in good condition; and (7) that the |oss
cannot be ascribed to any peril insured as

di scussed herei nbefore.”
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M. Prasenjit Keswani, |earned counsel appearing on behal f of
Appel l ant, would subnit that the Division Bench of the H gh Court
conmitted a serious error in arriving at its conclusions insofar as it failed to
take into consideration that once the goods were stranded, it was covered by
the ternms of extended insurance policy which would include non-delivery
for any reason whatsoever. Non-delivery of goods, the | earned counse
urged, would bring within its fold constructive total |oss as there is no
serious dispute in regard to the fact that cost of transportati on of goods from
Si ngapore to Cal cutta was much higher than the actual costs of the goods.
The burden of proof to show that the exclusionary clauses are attracted being
on the insurer and such burden having not been discharged the decision of
the Division Bench shoul d not be upheld.

It was furthernmore pointed out that neither any case of applicability of
the exclusion clauses was made in the witten statement nor any issue was
raised. |In any event, in case of an anmbiguity, a contract of insurance shoul d
be construed in favour of the insured. Reliance in this behalf has been
pl aced on United India Insurance Co. Ltd. v. Pushpalaya Printers [(2004) 3
SCC 694].

M. Vishnu Mehra, learned counsel appearing on behal f of
Respondent, on the ot her hand, would submt that Institute Cargo C ause (QC
contained restrictive clauses. Drawing our attention to Section 78 of the
Mari ne | nsurance Act, he would subnmit that the Division Bench of the High
Court has rightly construed the words ' any peril’. It was subnitted that
having regard to Sub-section (4) of Section 78 of the Marine Insurance Act,
the insured had a duty to mnimze the loss and only in that view of the
matter, Respondent extended its assistance which cannot be said to be an
adm ssion of its liability. It was urged that the insurance policy would cover
only the perils nentioned therein and no case has been nade out that the
vessel was stranded.

Having regard to Cl ause No. 9 of the policy, it was contended that the
contract became term nated and there being no request for continuation of
the contract, it cane to an end in Decenber, 1988 when it was stranded at
Si ngapor e.

In regard to claimof Appellant on constructive total loss, it was
submitted that the contract canme to an end in Decenber, 1988 and, thus, the
case woul d come within the purview of Section 60 of the Marine |Insurance
Act. Constructive total loss, it was urged, nust be commensurate with
actual total |oss, but, no case has been nmade out that it was a case of actua
total | oss as goods were existing and they were sold and the insured,
therefore, have never been deprived of possession of the entire goods.

It was further submtted that even if the broad meaning is given to the
term’stranded’, the insured having not been deprived of the possession of
the goods, no | oss occurred.

The questions which arise for consideration before us are:

(1) Vet her the suit was barred by limtation

(ii) Whet her the policy of insurance was an all risk policy.

(iii) Whet her the policy covered constructive total |oss.

(iv) Wet her the exclusion clauses in the policy are applicable in the

facts of this case so as to repudiate the claimof Appellant.
In the plaint it was stated:
"13. By letters dated April 1, 1991 and Cctober 22,

1991 the defendant wongfully rejected the claim
of the plaintiff."
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In response to the said contentions, Respondent averred:

"15. Wth reference to paragraph 13 of the plaint
this defendant denies that this defendant has
wongfully rejected the claimof the plaintiff.
Plaintiff's claimwas wongfully and not

mai nt ai nabl e and the sane was repudi ated by this
defendant’s letters dated April 1, 1991 and October
22, 1991. This defendant states that the contents
of the said two letters are true and correct.”

Appel l ant | odged its claimon 24th June, 1988. On or about 8th July,
1988, the Insurance Conpany purported to have repudiated the claim
stating:

"We acknow edge recei pt of your letter of 24th
ultinm and note what you wite.” W would like to
invite your attention to our letter dated 3.6. 88,
wherei n requested you to take sincere and serious
efforts to get the cargo | anded at Cal cutta Port
before 11.7.88 even if necessary, by taking
appropriate action that may be deened fit. W

al so advised you to utilize the assistance of our
Si ngapore O fice, as and when necessary.

It is not clear fromyour letter under reference what
steps have been taken to conpel the ship owners to
deliver the cargo at Calcutta Port as |adingissued
by them

Pl ease note that as the vessel |oaded w th ful
cargo has been located the question of ’'Non-
delivery' does not arise and no claimwll be

adm ssi bl e by the underwiters where the existence
of the goods is there. As per the terns and
conditions of Marine Insurance Policy "Delay" is
the excluded peril which note."

From a perusal of the said letter, it is evident that the only ground on
whi ch the claimof Appellant was not accepted was that the question of any
"Non-delivery" did not arise as the cargo had been in existence. O her
contentions of Appellant in the said |letter-had not been repudi ated.

On or about 11th August, 1988, Appellant herein served a notice of
abandonnent inter alia stating:

“I'n the circunstances of the case, we are to give
you this Notice of abandonnent of the

consi gnnents to you and you are at liberty to take
possessi on of the subject matters insured.

In this connection, we may state that in a simlar
case in British & Foreign Marine |nsurance

Conpany Linmited vs. Sanday & Another it was

hel d that "Consequent on the adventure being
frustrated by an insured peril the assured may
abandon it and rever for a constructive total |oss on
the ground that the actual |oss of the subject matter
i nsured appears to be unavoi dabl e, even though the
goods thensel ves are uninjured."
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It was stated:

"W | odged our formal claimw th the shipowners
at Kual a Lumpur as required under the Policy and
copy of the same was endorsed to you. The

shi powners have not acknow edged our claim

noti ce and they have purposely kept silent.
However, on any recovery proceedi ngs we woul d
render our full assistance even by signing the
plaint etc."

Respondent adnittedly got a survey conducted in March, 1989. Even
i n Decenber, 1988, the ship had proceeded towards Si ngapore but only upon
reaching the port of Singapore in January, 1989, the cargo was of fl oaded. A
finding of fact has been arrived at by the | earned Single Judge that the ship
did not proceed due to its unseaworthiness. It is not in question

We have noticed hereinbefore that indisputably Appellant on its own
as al so at the behest of Respondent took steps for realisation of cargo to the
extent possible. It noved the Singapore H gh Court for sale of the cargo. It
had al so opposed the prayer of arrest of ship before a Ml aysi an Court.
Respondent itself contended that Appellant nmade a pre-mature clai m of
constructive total loss. ~ Having said so, it could not have raised a plea of
[imtation.

Qur attention has been drawn to correspondences between the parties.
In response to the Appellant’s letter dated 11th August, 1988, Respondent in
its letter dated 2nd Septenber, 1988 stated that the settlenent of claimwould
be considered strictly in terms of the policy. It was, however, stated:

"\ 005So that the goods are not sold at the interest of
the one consignee al one who has al ready taken
action in Kuala Lunmpur Court, we would wthout
prejudi ce strongly reconmend in your interest that
action be taken by you as consi gnees and owners

of the goods in proper Court at Kuala Lunpur to
conpel the shipowners to conplete the voyage and
meantime, 'restraint order’ should also be secured
to protect your interest as well alongwith the other
i nterested Consi gnee so that no single or arbitrary
action is taken by the Court jeopardizing your

ot her consignee’s interest.

We nay here draw your attention that in terns of
the Loss M nimsation Clause in the Policy, you
are in duty bound to see that all protective
nmeasures are taken adequately against Carriers.

However, settlenent of the claimunder the policy
woul d be considered only strictly in terns and
conditions of the policy of insurance. This is
wi t hout prejudice.”

There had been no repudi ation even at that stage. It was only when
the ship could not |eave the Singapore Port due to unseaworthiness, a claim
of constructive total |oss was made. Terns of the policy would indisputably
have to be invoked for determining the rival clauses. But, it is one thing to
say that the claimwas barred by Iimtation or the exclusionary clauses woul d
apply; but it is another thing to say that the question of invoking the said
clause did not arise in terns of the contract of insurance.

Only because the expression "w thout prejudice" was nentioned, the
same, in our opinion, by itself was not sufficient and would not curtail the
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right of the insured to which it was otherwise entitled to. The expression
"wi thout prejudice" nay have to be construed in the context in whichit is
used. |If the purpose for which it is used is acconplished, no legitimte
claimcan be allowed to be defeated thereby. [See Cutts v. Head and

Anot her, (1984) 2 WR 349 and Rush & Tonpkins Ltd v. Greater London

Council and another, (1988) 1 Al ER 549]

I n Phipson on Evidence, Sixteenth Edition, pages 655-657, it is stated:

"Wthout prejudice privilege is seen as a form of
privilege and usually treated as such. |t does not,
however, have the sanme attributes as the | aw of
privilege. Privilege can be waived at the behest of
the party entitled to the privilege. Wthout
prejudi ce privilege can-only normally be waived

with the consent of both parties to the
correspondence. Whilst the rule in privilege is
"once privileged, always privileged", the rule for

wi t hout prejudice is | ess straightforward, and at

| east in three party cases, this will not always be
the position. ~Athird distinction is that in the three
party situation, which is not governed by contract,
wi t hout prejudi ce documents are only protected in
circunst ances where a public policy justification
can be provided, nanely where the issue is

whet her admi ssions were nade. That is not a
principle applicable in the I aw of privilege.
Fourthly, whereas legal professional privilegeis a
substantive right, w thout prejudice privilege is
generally a rule of admssibility, either based on a
contractual, or inplied contractual right, or on
public policy. This nay have consequences

rel evant to proper law issues. Finally, if a party
cones into possession of a privileged docunent,
subject to equitable relief for breach of confidence,
there is no reason why he should not use it and it
will be adm ssible in evidence. But, the nmere fact
that a party has a w thout prejudice docunment does
not entitle himto use it without the consent of the
ot her party.

(c) VWhen is correspondence treated as within
the rul e?

The first question is to determ ne what

conmuni cations attract w thout prejudice
privilege. The second stage is to consider when
the court will, neverthel ess, admt such
comuni cati ons.

Correspondence will only be protected by
wi thout prejudice privilege if it is witten for the
pur pose of a genuine attenpt to conprom se a

di spute between the parties. It is not a
precondition that the correspondence bears the
headi ng without prejudice. |If it is clear fromthe

surroundi ng circunstances that the parties were
seeking to conpronise the action, evidence of the
content of those negotiations will, as a genera
rul e, not be adm ssible. The converse is that there
are sone circunmstances in which the words are

used but where the docunents do not attract

wi t hout prejudice privilege. This may be because

al t hough the words without prejudice were used,

the negotiations were not for the purpose of a
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genuine attenpt to settle the dispute. The nobst
obvi ous cases are first, where the party witing was
not involved in genuine settlenent negotiations,
and secondly, where although the words were

used, they were used in circunstances whi ch had
nothing to do with negotiations. Surveyors
reports, for exanple, are sonetinmes headed

wi t hout prejudice, although they have nothing to

do with negotiations. The third case is, where the
words are used in a conpletely different sense.
Thus, in Council of Peterborough v. Mancetter

Devel opnents, the docunentati on was adm ssi bl e
because in context the words nmeant "wi thout
prejudice to an alternative right and without
concession to the otherapplication" and had
nothing to do with settl enent.

There are circunstances i'n which the
correspondence is initiated with a viewto
settlenent but the parties do not intend that the
correspondence shoul d be wi't hout prejudice. It
may be that the parties positively want any
subsequent court to see the correspondence and
always had in mnd that it should be open
correspondence. It nmay be a nice point whether
negoti ati ons at which no one nentioned the words
"wi t hout prejudice" should be admitted in
evi dence: for exanple at an early nmeeting between
the parties when the dispute first devel oped. = There
is no easy rule here. . On the other hand, even when
aletter is sent as the "opening shot" in
negoti ations, and is not preceded by any previous
correspondence, it may be wi thout prejudice.

There are authorities in both directions on this and
it will depend on the facts.

It has been said that if one is seeking to
change the basis of the correspondence from
wi thout prejudice to open it is incumbent on that
person to nake the change clear, although that
may be nore a pointer than a rule. There is no
reason why every letter for which w thout
prejudice is clainmed should contain an offer or
consi deration of an offer, so long as the w thout
prejudi ce correspondence is part of a body of
negoti ati on correspondence."

The actual repudiation was made on 1st ‘April, 1991 and, thus, the suit
havi ng been filed on 7th August, 1992 was within the period of Iimtation in
terns of Article 44 of the Schedul e appended to the Limtation Act, 1963,
the rel evant portion whereof is as under

"Description of suit
Period of

[imtation

Ti me from which period
bei ngs to run

44

(a) * k%
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(b) On a policy of

i nsurance when the
suminsured i s payable
after proof of the |oss
has been given to or
recei ved by the

i nsurers.

Three years

The dat e of the
occurrence causing the | oss,
or where the claimon the
policy is denied, either
partly or wholly, the date
of such denial."

When the termnation of the contract of insurance has actually taken
place is essentially a question of fact. An insurance policy is to be construed
inits entirety. A marine insurance policy does not come to an end only
because the ship becane stranded at a port.

Term nation of the transit before delivery of goods is subject to
Cl ause 8 of the contract. The duration of contract is nentioned in Cl ause 8

of the contract of insurance. It conmences fromthe time the goods |eave
the war ehouse or other contingencies nentioned therein. It termni nates:
(i) on delivery to the Consignees or other final warehouse;

(ii) on delivery to any other warehouse or place of storage;

(iii) for storage other than in the ordinary course of transit; or

(iv) for allocation or distribution or on the expiry of 60 days after

conpl etion of discharge overside of the goods insured fromthe
oversea vessel at any final port of di scharge.

None of the aforementioned clauses are attracted in the facts and
ci rcunst ances of the present case.

Cl ause 8.3, subject of course to the operation of other provisions
contained in Cause 8 as al so the provisions contained in C ause 9, remains
in force during delay beyond the control of the assured, any deviation
forced discharge, reshipnent or transshi pment and during variation of the
adventure arising fromthe exercise of a liberty granted to ship owners or
charterers under the contract of affreightnment.

The Division Bench of the Hi gh Court commtted an error in holding
that the insurance policy stood term nated after June/ July, 1988 in terns of
clause 9 of the policy when the contract of carriage had term nated on
account of the unseaworthiness of the ship. Even Respondent had not made
out any case to the said effect in the pleadings. |If the contract of insurance
did not terminate on its own, as was wongly opined by the Division Bench
of the H gh Court, the question of any request for its extension did not arise.

Undoubt edly, the contract of insurance was covered under Institute
Cargo Cause (C). However, it included expressly the risk of non-delivery
of even single piece of log. It included the risk of the vessel or craft being
stranded or grounded. It also included the risk of institute theft pilferage and
non-del i very.

Yet again on 2nd March, 1988 and 11th March, 1988, evidently, the
scope of aforesaid policy was enl arged pursuant whereto or in furtherance
wher eof further endorsements were nade by paying additional premium in
terns whereof the risk of non-delivery was specifically covered. It wll bear
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repetition to state that the vessel could not proceed from Singapore owing to
its unseaworthiness. It was, thus, covered by the terns of the extended
terns of insurance policy. The Division Bench failed to consider this aspect
of the matter.

Clause 1.1.2 included the risk of the vessel or craft being stranded or
grounded. The word ’'stranded’ is not a termof art. The expression has al so
been used in the Navy Act.

In Stroud’ s Judicial Dictionary of Wrds and Phrases, Fifth Edition
Volume 5, the word 'strand’ has been defined as :

"*Strand’ is a Saxon word, signifying a shore or
bank of a sea or any great river"

In The New Lexi con Wesbter’s Dictionary of the English Language,
Vol unme 2, the word ' strand’ has been defined as:

"strand: 1. the shore of body of water (esp. of a sea
or lake). 2to drive onto the shore/ to run (a boat)
aground/ to cause (sonmeone) to find hinself
accidentally and unwillingly held up on a journey

or left suddenly somewhere without resources, the

fog stranded passengers at the airport (esp. pass.)
to | eave ashore when the tide goes out or water

| evel sinks, the whale was stranded."

In P. Ramanatha Aiyar’s Advanced Law Lexicon, 3rd edition, page
4494, it is stated:
"Strand. The word "strand"” nmeans the verge of the
sea, or of any river.
Strand (Sax.) is any shore or bank of a sea or river.
Hence the street in the west suburbs of London
whi ch | ay next the shore or bank of the Thanes, is
called the Strand."

In Black’s Law Dictionary, Fifth Edition, the word 'strand’ has been
defined as :

"A shore or bank of the sea or a river."

If the ship was stranded at Singapore and goods were offloaded from
it, Appellant nust be held to have discharged its burden. Findings of fact
were arrived at by the |l earned Single Judge on the basis of the pleadings of
the parties. |If a clause of Marine Insurance policy covers a broad fact, in our
opinion, it would be inequitable to deny the insured to raise a plea
particularly when the insurer being a State within the neaning of Article 12
of the Constitution of India is expected to act fairly and reasonably. The
purport and object for which goods are insured nust be given full effect. In
a case of anmbiguity, the construction of an insurance policy should be made
in favour of the insured and not insurer

In Pushpal aya Printers, this Court held:

"\ 005Where the words of a docunent are

anmbi guous, they shall be construed agai nst the
party who prepared the docunment. This rule

applies to contracts of insurance and cl ause 5 of
the insurance policy even after reading the entire
policy in the present case should be construed
agai nst the insurer\005"

Section 60 of the Marine I nsurance Act defines 'constructive tota
loss’ in the follow ng terns:
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"60. Constructive total |oss defined.--

(1) Subject to any express provision in the policy,
there is a constructive total |oss where the subject-
matter insured is reasonably abandoned on account

of its actual total |oss appearing to be unavoi dabl e,
or because it could not be preserved from actua

total loss w thout an expenditure which woul d

exceed its val ue when the expenditure had been

i ncurred.

(2) In particular, there is a constructive total |oss--
(i) where the assured is deprived of the possession
of his ship or goods by a peril insured against, and
(a) it is unlikely that he can recover the ship or
goods, as the case may be, or

(b) the cost of recovering the ship or goods, as the
case may be, would exceed their val ue when

recovered; or

(ii) inthe case of damage to a ship, where she is so
danmaged by a peril insured against that the cost of
repairing the damage woul d exceed the val ue of

the shi p when repaired

In estimating the cost of repairs, no deduction is to
be made in respect of ‘general average

contributions to those repairs payabl e by ot her
interests, but account is to be taken of the expense
of future sal vage operations and of any future
general average contributions to which the ship
woul d be liable if required; or

(iii) I'n the case of danage to goods, where the cost
of repairing the damage and forwardi ng the goods

to their destination would exceed their value on
arrival ."

The definition of "constructive total [o0ss" contained in Section 60 is
not exhaustive. The opening words of Section 60 of the Marine Insurance
Act are inportant.

In Mukesh K. Tripathi v. Senior Division-‘Manager, LICand O hers
[ (2004) 8 SCC 387], this Court observed:

"The interpretation clause contained in a statute
al t hough may deserve a broader neani ng havi ng

enpl oyed the word "includes" but therefor also it
is necessary to keep in view the schene of the

obj ect and purport of the statute which takes him
out of the said definition. Furthernore, the
interpretation section begins with the words

"unl ess the context otherw se requires".

40. In Ranesh Mehta v. Sanwal Chand Singhvi it

was noticed: (SCC p. 426, paras 27-28)

"27. A definitionis not to be read in isolation. It
must be read in the context of the phrase which
woul d define it. It should not be vague or

anmbi guous. The definition of words nust be given

a neani ngful application; where the context nakes
the definition given in the interpretation clause
i nappl i cabl e, the sane neani ng cannot be

assi gned.

28. In State of Maharashtra v. Indian Medica

Assn. one of us (V.N Khare, C J.) stated that the
definition given in the interpretation clause having
regard to the contents would not be applicable. It
was stated: (SCC p. 598, para 8)

'8. A bare perusal of Section 2 of the Act shows
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that it starts with the words "in this Act, unless the
context otherw se requires \005". Let us find out
whet her in the context of the provisions of Section
64 of the Act the defined neaning of the

expressi on "nmanagenent” can be assigned to the

word "management” in Section 64 of the Act. In

para 3 of the Regulation, the Essentiality
Certificate is required to be given by the State
Covernment and permi ssion to establish a new

medi cal college is to be given by the State
Covernment under Section 64 of the Act. If we

gi ve the defined neaning to the expression
"managenent” occurring in Section 64 of the Act,

it would nmean the State Government is required to
apply to itself for grant of permission to set up a
governrent medi cal coll ege through the

University. Simlarly it would also nean the State
Covernment applying to itself for grant of
Essentiality Certificate under para 3 of the

Regul ation. W are afraid the defined nmeani ng of

t he expression "nanagenent" cannot be assigned

to the expression "managenment™ occurring in

Section 64 of the Act. In the present case, the
context does not permit or requires to apply the
defi ned neaning to/the word "nmanagenent"

occurring in Section 64 of the Act."'"

[ See al so M's.. Pandey & Co. Builders Pvt. Ltd v. State of Bihar &
Anr. 2006 (11) SCALE 665]

Interpretation of ’constructive loss’ contained in Section 60 is subject
to any express provision in the policy. The definition of constructive tota
| oss, therefore, as contained therein would be subject to any other clause
which may be in the policy. The policy contained a clause which was not in
commensurate with the said provision. W, in a case of this nature, have to
give effect to the ternms of insurance.

The Division Bench of the High Court has referred to M ddows
(supra), which has expressly been reversed by the House of Lords in
Ri ckards v. Forestal Land Tinber and Railways Co., Ltd. 1941 (3) Al ER
62] wherein it was clearly held that the notice of abandonment can be given.

In Hal sbury’s Laws of England, Fourth Edition Volune 25, Reissue
2003, page 257, 'constructive |oss’ has been defined as foll ows:

"Subj ect to any express provision in the policy,
there is a constructive total |oss where the subject
matter insured is reasonably abandoned on account
of its actual total |oss appearing to be unavoi dabl e,
or because it could not be preserved from actua
total loss w thout an expenditure which woul d
exceed its value when the expenditure had been
incurred. Wether these conditions as to
constructive total loss are or are not satisfied is in
each case a question of fact.

In particular, there is a constructive total |oss--
(1) where the assured is deprived of the possession
of his ship or goods by a peril insured against, and:
(a) it is unlikely that he can recover the ship or
goods, as the case may be, or

(b) the cost of recovering the ship or goods, as the
case may be, would exceed their val ue when
recovered; "
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The |ikelihood of recovery nust be judged in the |ight of the
probabilities as they woul d have appeared to a reasonabl e assured at the
nmoment when he knew of his |oss and coul d have given notice of
abandonnent. The forner rule of law that a frustration of the venture by an
insured peril gives rise to a constructive total |oss under a voyage policy on
goods, although the goods thensel ves are not danmmges, has not been altered.

[ See Rickards (supra)]

It is again undisputed that after the ship becane unseawort hy,
Appel | ant took steps to recover the value of the cargo with a viewto
mnimze its loss due to non-delivery. |It, therefore, fulfilled its contractua
obligation in that behalf. Sale of cargo was allowed by the H gh Court of
Singapore in suit No. 711 of 1989. It was only at that stage, Appellant could
come to the conclusion that the cost of recovering and getting the cargo back
to Calcutta would cost nore than if the sale was effected at Singapore. The
cause of action arose then. The |earned Single Judge has taken specific note
of the said fact stating that Appellant had sought for advice of Respondent as
to whether the sal e would go through at Singapore or in Calcutta by its letter
dat ed 12t'h August, 1989 whi ch was narked as Ex. S, relevant portion
wher eof reads as under

"Local Sale in Singapore"

On Solicitor’s request the Court has given

perm ssion to dispose off the cargo in order to
mnimze the loss in view of the deterioration in
quality of material. Accordingly, the Solicitors
appoi nted Ms. Toplings, Recovery Agent, who
advertised the sal e in newspapers and the best offer
recei ved for the cargo consisting of 2300 CBM

now | ying over there is US. $ 85,000. Qut of this
our share comes as under

Total value offered for 2300 CBM = US$ 85, 000.
Ther ef ore, our shoare 85000 x 2057.73/ 2300 =
US$ 76, 046. 54

US$ 76,046.54 x Rs. 16.90 = Rs. 12,85, 166.50

Wereas we have already paid Rs. 12,85, 166.50
towards the consignnent of 296 | ogs measuring
1268.99 CBM under the L/C and US $ 1, 18, 416/~
is still payable to the shipper against the
docunents for 178 Logs neasuring 789.74 CBM
received under the D.A. Thus, there is a loss of
around over 30 | akhs while disposing the entire
consi gnnent in Si ngapore.

To bring the Cargo to Calcutta for Sale in India:

To bring the cargo from Singapore to Calcutta for
sale in India, the position will be as under

a) Expenditure to be borne by insurance co.
towards freight and other charges |ike |loading into
ship etc. at Singapore

i.e. US $75/- per CBM

i.e. 2057.73 CBMx US $ 75

$1,54,329.75 x Rs. 16.90 = Rs. 26,08,172.77

b) Expenditure to be borne by us towards Duty
and cl earing expenses i.e. Rs. 721/- CBMi.e.
2057.73 CBM x Rs. 721/- per CBM conmes = Rs.

14, 83, 623. 30
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Total = Rs. 40,91, 796. 07

The best price that we can get for the said
Cargo in Calcutta is Rs. 1942/- per CBM
Therefore, the total sale realization will be as
under :

2057.73 x Rs. 1942 = Per CBM Rs. 39, 95,700/-"

In that view of the matter, Respondent was held to be entitled to get
credit thereof. Cause 13 of the insurance policy was, thus, clearly attracted.

Rel i ance has strongly been placed on a decision of this Court in Bihar
Supply Syndicate v. Asiatic Navigation and Gthers [(1993) 2 SCC 639 : AR
1993 SC 2054] wherein-this Court was dealing with a different fact situation
In that case, the vessel in question was diverted to Vishakhapat nam al ong
with cargo where the repairs of the vessel were expected to be conpleted
The vessel was, however, not repaired nor the wages of the crew nenbers
were paid as a result whereof the ship was directed to be arrested. It was in
the af orementi oned fact situation opined:

"\005It is thus clear, after knowi ng the fact, that we
are dealing with a Mrine Insurance Policy wth
Institute Cargo C auses (FPA) attached agai nst the

| nsurance Conpany, it is the duty of the plaintiff to
prove as a fact that the cargo was |ost due to perils
of the sea. Since the finding of the H gh Court is
that no sea water entered in the engi ne roomand

the fact that the cargo was intact even after the ship
was towed to Vishakhapat nam showed that no sea

wat er entered the ship and, therefore, the loss to

the plaintiff was not on account of perils of the sea
and the suit of the plaintiff against the |Insurance
Conpany i.e. defendant 4 was rightly dism ssed by

the H gh Court."

The sai d deci sion cannot be said to have any application in this case in
vi ew of the extended terns of policy. Non-delivery of goods may be on any
account. It need not always be a 'case of reasonably abandoned’. The
nmeani ng of the expression 'peril insured against’ would depend upon the
terns of the policy. The policy was extended to a case where the costs of
transportati on would be nore than the val ue of the goods. Marine/lnsurance
Act is subject to the terms of insurance policy. \Were the insurer takes
addi tional premiumand insure a higher risk, no restrictive neaning thereto
need be given. A termof the policy nmust be given its effect. Wile
construing a contract of insurance, the reason for entering thereinto and the
ri sks sought to be covered nust be considered on its own terns.

VWen the entire case is based on a construction of insurance policy,
the question of adduction of any oral evidence would be irrel evant
particularly when the | earned Single Judge gave due credit of the anount
recei ved on auction of the goods under the orders of the Singapore Court.
The val ue of the cargo was known. It is not a disputed amobunt. Thus,
what ever has been recovered by way of sale of the said | ogs, the same has to
be credited for and Appellant should be held entitled only to the bal ance
amount .

What woul d, thus, be the neaning of the word ' possession’ under
Sub-section (2) of Section 60 of the Marine Insurance Act read with C ause
13 of the policy? It is not the case of any of the parties that Appellant was
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gi ven actual possession of the goods. Unseaworthiness of vessel due to
which it becane stranded as a result whereof the goods could not be
delivered to Appellant, in our opinion, would come within the neani ng of
the expression "peril insured against".

This |l eaves us to the question as to whether the exclusionary cl auses
contained in the insurance policy are attracted.

Respondent in its witten statement did not raise such a contention. It
was required to be specifically pleaded and proved by Respondent. The
burden to prove the applicability of exclusionary clauses was on
Respondent. Neither any issue has been raised, nor any evidence has been
adduced in this behalf. It is also not a case that the servants of the assured
were privy to the unseaworthiness as provided for in Clause 5.5.1 of the
i nsurance policy. There has been no evidence to that effect. Even the said
provi si on has not been applied by the | earned Single Judge.

For the reasons aforenentioned, the appeal is allowed and the
i mpugned judgnent of the Division Bench is set aside and the judgnent and
order of the | earned Single Judge is restored. Appellant shall be entitled to
costs throughout. Counsel’s fees in'this appeal assessed at Rs. 10, 000/-.




