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ACT:

Sal e of CGoods Act 1930--Sec. 2(4). 18 and 23.

Meani ng of docunment of title to goods--If pucca delivery
order passes the title--If customcan prevail over law or
express contract.

Evi dence Act 1872 Sec. 92 whet her custom can be pleaded to
vary a witten contract.

Cvil Procedure Code 1908 Order VIII rule 2 and " 3--Whet her
all grounds of defence nmust be raised--Effect of not raising
al |l defence.

HEADNOTE:

The appel lant-plaintiff entered into a contract with
respondents to sell diverse quantities of B. Twll. By
another contract the appellant agreed to sell to the
respondent s certain quantity of - Hessian goods. Al

contracts were in the standard forns of the Indian Jute
MIls Association. Al contracts contained the follow ng
cl ause for paynent
"Paynent to be nmade in cash in exchange for
Delivery Oders on Sellers,~or for Railway
Recei pts or for Dock’s Receipts or for Mte’'s
Recei pts (Wiich Dock’s or Mate's Receipts are
to be handed by a Dock or Ship’$ (Oficer to
the Seller’s representatives."”
The appellant tendered to the respondents "Pucca Delivery
Orders" on different mlls. These pucca delivery orders
contained a stipulation that the nmills were not bound to
recogni se any transferee except the original buyer and
further requires the transferee to give an undertaking to
the mlls that he will take delivery of the goods in terns
of the contract between the mlls and the original buyer.
The appellant was not the original buyer of these pacca
delivery orders. The respondents refused to accept the
pucca delivery orders tendered by the appellant or pay for
the sane. The appellant, therefore, instituted the present
suit. In para 19A of the plaint it was contended that the
delivery orders were valid by virtue of trade, custom and
usage of the jute trade in Calcutta. The respondents in
their witten statement contended that the docunent s
descri bed as pucca delivery orders are not delivery orders
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at all, and, therefore, the tenders were invalid. The
respondents also denied the existence of trade custom or
usage as all eged.

The Jlearned Trial Judge of the High Court held that the
pucca delivery orders tendered by the appellant to the
respondents were not in conformty with the contacts between
the parties. He also held that the customwas not proved;
that the customalleged was contrary to sections 18 and 23
of the Sale of Goods Act, 1930 and also to the terns of the
witten contracts.

In an appeal filed by the appellant the Division Bench of
the H gh Court confirned the decision of the Single Judge.
In an appeal by certificate Beg, CJ. (concurring with GQupta
J.)

HELD : 1. The crux of the whole nmatter was whether the
plaintiff had carried out what it had undertaken and
tendered the delivery notes in respect of the contracts.
The respondent did not bargain for delivery orders contain
ing reservations or conditions entitling the mlls or
suppliers to refuse delivery to the holder of the delivery
order, unless the defendants conmplied with such other and
additional terms or conditions as the suppliers inposed. It
is difficult to see how any all eged custom could nmodify the
requi rement of |aw as

220
to what a docunent’ of title. is or ~what a particular
contract is or what a particular delivery order neans. The

pl ea of custom set up by the plaintiff was not available in
the face of express statutory provisions as well as specific
terms of the contract between the parties. Alleged custom
anmounting to ignoring or contravening the express terns of
agreenments or the operation of statutory provisions would
obviously be invalid. A custom could not be pleaded as an
answer to the provisions of section 92 of the Evidence Act
which bar oral evidence to contradict, vary add to, or
subtract fromthe terns of an agreement. Modyreover, it has
been found by both the | earned Trial Judge as well / as the
Division Bench of the High Court that there is’ no such
uniformty of practice or usage about the forns  of “either
contracts or delivery orders or their inplications as to
annex obligations contained. in a - particular type of
delivery order to transactions in general. The defendants
had to enter into direct separate contracts with the nlls
bef ore he could demand deliveries. Such condi ti ona
delivery orders are certainly not documents of title as
defined by section 2(4) of the Sale of CGoods Act. [223C, D
226D. E-G 227A, B, D

Anglo-India Jute MIIls Co. v. Oradenull, 38 Cal. l.L.R
127, Dutni Chand Rataria v. Bhuwal ka Brothers Ltd., [1955]
SCR 1071, Jute & Gunny Brokers Ltd. and Anr. v. The Union of
India & Anr., [1961] (3) SCR 820 and The Morvi Mercantile
Bank Ltd., & Anr. v. Union of India, [1965] (3) SCR 254
referred to.

2. The defendants cannot be compelled to pay damages for
al l eged breach of contract when the delivery order was not
what they contracted for.

In view of the above conclusion it is not necessary to dea

with the further question whether, the delivery orders, if
t hey aut hori sed the defendants to demand del i very
uncondi tional ly, woul d still not constitute a due
performance of the contract between the parties wuntil the

goods had been ascertained. [227H, 228A.]

GUPTA J. A delivery order is a docunent of title to the
goods according to section 2(4) of the Sale of Goods Act. A
delivery order is an order by the owner of goods directing
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the person who holds themon his behalf to deliver them to
the person naned in the order. |If the pucca delivery orders
were docunents of title the defendant shoul d have been able
to get delivery only by lodging them with the mlls
concerned but the delivery orders issued by the mlls
contain a term that the mlls would not be bound to
recognise a transferee. The transferees have to register
their nanes with the mlls as buyers and the nills insist on
an application being made for that purpose. Thus, the nmills
insist on a new and separate contract that the holder of a
pucca delivery order accept the obligations of the origina

buyer, which are not necessarily identical wth the
obligations of the buyers under the contracts concerned in
this case. The new contract insists on and includes terns
regarding insurance and godown charges which are not
mentioned in the contracts between the parties. Thus the
pucca delivery orders were not docunents of the title under
the Sale of Goods Act  and were not in conformty with what
the parties had contracted for. [230 F. G 231A F

2. The 'deli very orders did not relate to any specific |ot
of goods. It is well established that title cannot pass
until the goods are ascertained in view of section 18 of the
Sal e of CGoods Act. [231F]

Jute and Gunny Brokers Ltd. and Anr. v. Union of India and
O's, [1961] 3 SCR 820; foll owed.

3. The forms of the Indian Jute Manufacturers Association
are not uniform | They differ in several particulars. The
H gh Court has found that no such custom or usage has been
proved on evidence. [232C

Les Affreteure Raunis Societe Anonyme v. Leopold Walford
(London) Ltd., 1919 AC 801 (807) referred to.

Anglo-India Jute MIls Co. v. Orademull, ILR 38 Calcutta
127, di stingui shed.

Gunny Brokers Ltd. v. Union of India, [1961] 3 SCR 820,
referred to.

221

Duni Chand Rataria v. Bhuwal ka Brothers Ltd., [1955] 1
S.C. R 1071, distinguished.

Bayyana Bhi mayya v. The Governnent of Andhra Pradesh, [ 1961]

3 SCR 267 and State of Andhra Pradesh v. Kolla ~ Sreenmma
Murthy, [1961] 1 SCR 184; distingui shed.

4. The contention of the plaintiff that the defendant riot
having raised the plea in their correspondence w.th the
plaintiff that the delivery orders tendered were defective,
were estopped from justifying their repudiation of the
contracts on that ground is negatived. The plaintiff did
not plead the case of estoppel and was, therefore, debarred
fromraising the contention. Even otherwise the |law permts
a defendant to justify the repudiation on any ground  which
exists at the tinme of repudiati on whether or not the ground
was stated in the correspondence. [233A 234A-B]

Nune Sivayya v. Maddu Ranganayakulu, 62 [|.A 89 (98)

approved.
KAl LASAM J. (Dissenting).
1. In the original witten statenent the def endant

contended that the bought and sold chits and contracts are
invalid and void as hit by the provision of Wst Bengal Jute
Goods Act, 1950. Therefore, on the original pleadings the
guestion as to whether the delivery order was according to
the contract was not in dispute. Four years after the
original plaint was filed the appellant sought anendnment of
the plaint. By this amendnent, the appellant reiterated
that the tenders nade by the appellant of the nills pucca
delivery orders were duly made in terns of the contract
between the parties An Additional Witten Statement was
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filed by the defendant contending that the mlls pucca
delivery orders were not delivery orders at all and, in any
event, the appellant had no title to any of them The
definition of document of title to goods under section 2(4)
is an inclusive definition. A document which is used in the
ordinary course of business as proof of possession would
satisfy the definition as also a docunent whi ch woul d enabl e
the possessor to receive the goods thereby represented. The
transfer of title is therefore, not relevant. The docunent
of title to goods need not be confined to specific goods for
it my relate to goods which are not specified. The
property in the goods is not transferred to the buyer unless
and until the goods are ascertained but the contention that
unl ess by the docunent the property in the goods passes
there could be no docunent of title cannot be accepted.
[237B-C, D, 239A, B. E, 243A]

Anglo India Jute MIls Co. v. Omdemull, I.L.R 38 Cal. 127

referred to.

Duni  Chand Ratariav. Bhuwal ka Brothers Ltd., [1955] 1 SCR
1071 appli ed.

Bayyana Bhimayya v. The Governnent of Andhra Pradesh, [1961]

(3) SCR 267 referred to.

Jute and Gunnv Brokers Ltd., and Anr. v. The Union of India
and Ors., [1961] (3) SCR 820, appli ed,

State of Andhra Pradesh v. Kolla Sreerama Murthy, [1963] (1)
SCR 184 and Butterworth v. Kingsway Mdtors Ltd., [1954] 2
Al ER 694 referred to.

2. The plea of the appellant that the delivery orders
tendered in respect of the contracts are proper tenders
would have to be accepted since the possession of the
docunents entitles to receive the goods thereby represented.
[ 243- B]

Bhi ni ayya v. The Government of Andhra Pradesh, [1961] (3)
SCR 267 at 270 applied.

222

3. The plea of the appellant is that the delivery order is
in accordance with the contract and that the respondent knew
that the delivery order was in accordance with the  contract
and t hat he wanted to avoid the contract wi t hout
justification as the prices had fallen. [244A-B]

4. In the original witten statenent there was no
challenge to the wvalidity of the delivery orders. The
parties to the suit are bound by the procedure prescribed in
the Code of Cvil Procedure. Oder VIII of the CP.C
provides what a witten statenent should - contain. O der
VIIl rule 2 requires that a defendant nust. raise by his
pleading all matters which show +he suit not to be

mai ntai nable or that the transaction is either void or
voi dable in point of law and all such grounds of defence as,
if not raised, would be likely to take the opposite party by
surprise. Rule 3 requires that it shall not be sufficient
for a defendant in his witten statenent to deny generally
the grounds alleged by the plaintiff but the defendant . nust
deal specifically with each allegation of fact of which he
does not admt the truth except danages. The failure to
guestion the validity of the delivery order on the ground

that it required registration with the mll or that the
possessor was bound to give an undertaking, would be failure
to conply with the requirements of Oder WVIII. The

pl eadings of the original side of the H gh Court nust be
strictly construed. [245B, G 246A-B]

Badat & Co. v. West India Trading Co., A I.R 1964 S.C. 538
fol | owed.

5. The respondent had anpl e opportunity to put forward his
objections to the delivery order in the correspondence that
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was exchanged between the parties or in the witten
statement as originally filed. On the pleadings itself it
appears that the defence is w thout substance and belated

and put forward for the purpose of escaping the liability.
[ 246- D- E]
6. The defendant not receiving the delivery orders and not

raising the plea. specifically is nore in accordance wth
his having been satisfied with the delivery orders being
according to contract and his refusal to accept the delivery
orders was to avoid the loss due to fall in price. The fact
that 3 contracts, relating to 2 deliveries have been
accepted shows that the respondent was follow ng the

practice preval ent in. Calcutta by the Jute MIls
Associ ation. [246F, G]
7. Taking into account the fact that the appellant as well

as the respondent were engaging thenmselves in the jute trade
in Calcutta and were follow ng generally the practice of the
jute mlls Association and had entered into various
contracts  and having business relationship, the conclusion
is irresistible that the respondent was famliar with the
delivery order with the conditions and accepted" it as being
in use in the ordinary course of business. It is difficult
to accept the plea that the delivery order was not
negotiable or that it was not in terns of the contract and
that it would not have enabled himto take possession of the
goods. The delivery orders were according to the terns of
the contract and the respondent was aware -of them. The
guestion is not one of estoppel but the inference to be
drawn fromthe conduct of the respondent. The pleadings as
well as the conduct |lead oneto the conclusion that the
delivery orders were in _accordance with the contract which
the respondent accepted as mlls pucca delivery  orders.
[ 247H 248A-B, G

In view of the mgjority judgment the appeal is disnissed
with costs.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal —No. 2166 of
1968.

From the Judgnent and Decree dated 26-4-1966 of the
Calcutta High Court in Appeal No. 263 of 1959.

Y. S. Chitale, Leila Sethi (Ms.), Praveen Kumar, Miku
Mudgal , .

B. P. Maheswari and Suresh Sethi for the Appellant.

S. K CGupta, S. M Jain and B. K Jain for the Respondent.
The foll owi ng opinions of the Court were delivered

223

BEG C. J.-lI have gone through the differing judgments of M
| earned brethren Gupta and Kailasam The difference arises,
I find, primarily fromdivergent interpretations of what
was, pleaded by the parties. Wat KailasamJ. considers as
having been admtted in the pleadings, by inplication, was
assuned by Gupta J. to be the matter put in issue by
pl eadi ngs of the two sides which had to be deci ded.

After having considered the pleadings of the parties, | am
unable to agree, with great respect, with my |earned brother
Kail asam that this case can be decided in favour of the
plaintiff on the pleadings of the parties. It is true that
the defendant admits the contract under which goods were to
be delivered to the defendant under delivery notes to be
supplied by the plaintiff for which paynents were to be nade
by the defendant. But, that did not mean that the defendant
accepted what the plaintiff alleges to be the contract




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 29

between the parties with all its alleged inplications. The
crux of the whole matter was whether the plaintiff had
carried out what it bad undertaken and tendered delivery

notes in respect of the contracts still left for us to
consider so as to conply with the conditions of the contract
really admtted by the defendant. |In other words, there is

a dispute on what the parties understood the contract to
provide or nmean. While the defendant accepts that there was
a contract, he does not accept the plaintiff’s version about
its due compliance by the plaintiff and a breach of it by
the defendant. |If this had not been so there could be no
di spute. The whol e di spute revol ved round the question
Was tender of delivery ,variance with the contract between
the parties ?
The plaintiff realized fully that the difficulty in the way
of an acceptance of its case was caused by the additiona
condi tions sought to be attached to actual delivery by the
del i very orders tendered by it.lt, therefore, amended
the plaint by adding as foll ows :
"19A. The tenders nmade by the plaintiff of
the MIls Pucca Delivery Orders as nentioned
i n paragraphs 9, 14 and 18 of the Plaint were
duly made interns of the Contracts between
the parties. 1In any event the Delivery Orders
tendered in respect of the Contracts nentioned
in the Plaint = were and are
proper tenders by virtue of trade custons and
usage of the Jute Trade in Cal cutta.
Particulars of such custonms and/or usages are
set out hereunder.
(i) In the Calcutta Jute market there is an
usage that upon the issue by the MIls to the
buyers of Deliery orders in respect of jute
goods purchased, the purchasers are regarded
as the owners of the goods with the right to
transfer these goods by endorsing the delivery
Orders and that the Delivery Oders are
regarded as docunents of title to the / goods
covered by them
(ii)At no time till. actual ~delivery is
given, is there any appropriation of the goods
either to the Contracts or Delivery Orders,
but notwi t hstandi ng the absence of
224
the appropriation, the holders of “the Mlls
Delivery Orders (known in the market as Pucca
Delivery Orders) are regarded by the trade as
the owners of the rel evant goods.
(iii)That the Pucca Delivery Oders as
representing the goods, pass fromhand to hand
by endor senent bei ng recei ved by t he
successi ve buyers agai nst cash paynment ‘and are
used in the ordinary course of busi ness
aut horising the holder thereof to receive the
goods which they represent irrespective of the
forns in which the MIIs Pucca Delivery Orders
are couched. _
(iv)That the tender of MIIls Delivery Orders
on due date to the buyer, irrespective of the
formin which they may be couched, in exchange
for cash was and is a fair and valid tender
under t he St andar d India Jute MIls
Associ ation Contract Forns, and were and are
treated as such.
19B. The defendant, was at all material tines
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fully aware of the aforesaid trade custons
and" usages and dealt with the plaintiff on
the basis thereof."

The, defendant in his additional witten statement set out

in extensor as follows :
"2. Wth regard to paragraph 19A of the
amended Pl aint, the defendant denies that the
al l eged tenders or any of themor the alleged
delivery orders or any of themwere :in terns
of t he contracts between t he parties.
Further, the docunents described therein as
MI1Ils" Pucca Delivery Orders, are not Delivery
Orders at all.The plaintiff in any event had
no title to any of them The docunent s
descri bedas Delivery Orders on the face ofthem
relate ~to goods deliverable wunder contracts
bet weent hird parties nentioned in the said
all'eged DeliveryOrders. In any event, the
goods-nmentioned in the allegedDelivery Orders
are not goods of the description nentioned in
the contracts between the parties herein
Further, thedefendant called for t he
tender of inspection orders in ternsof
the sai d contracts, but the plaintiff
wongfully and in breach of  contract failed
and neglected to tender any inspection order
even with the purported tender of t he
Docunents described as delivery orders or
ot herw se.
The al |l eged tenders were each and all invalid.
3.Wth further reference to the sai d
paragraph 19A, the defendant denies that the
al l eged tenders of alleged Delivery Orders or
any such alleged tender were or are, proper
tenders by virtue of any alleged trade custom

or usage of the jute trade in Calcutta. It is
denied that there.is any trade, custom
225

or usage as alleged. The correctness of the
alleged particulars of the alleged custom or
usage i s disputed and deni ed.

4. The al | egations contained in sub-
paragraph (i) of paragraph 19A are _denied.
The docunents described as alleged delivery
orders in the said paragraph 19A are not
transferabl e by endorsenent.

5.Save that there is no appropriation of

the goods either to any particul ar contract or
to any delivery order, the al | egati ons
contained in sub-paragraph (ii) of the said
par agraph 19A are deni ed.

6. The all egations contained in sub-paragraph
(iii) of the said paragraph 19A are deni ed.

7. The defendant denies each and every
al | egati on contai nedi n sub-paragraph (iv) of
the sai d paragraph 19A

8. Wth regard to paragraph 19B of the said
amended plaint, it is denied that there was or
is any trade customor usage as alleged or
that the defendant was at any tinme aware of
any such alleged customor usage or that the
defendant dealt wth the plaintiff on the
basis of any such alleged custom or usage.
The al | eged usage or custom (the existence of
which is denied) is in any event inconsistent
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with the terns of the said witten contracts

between the parties and as such evidence of

such all eged usage or customis inadmnissible."
As a result of the explicit assertions by the plaintiff and
the denials by the defendant, the real dispute between the
parties clearly emerged. It was : Did the particular
delivery orders, indorsed on behalf of the plaintiff in
favour of the defendant, ampunt to valid tenders as contem
plated by the contract between the parties ? Hence, M.
Justice Bachawat of the Calcutta High Court, who dealt wth
the case inits earlier stages, framed the follow ng anong
ot her issues

"3. (a) Did the plaintiff tender the delivery

orders in respect of June portion of the goods

in terms of  the contracts nmentioned in

paragraphs 3 of the plaint as alleged in

par agraph 9 of the plaint ? If so, was the

tender valid ?

(b) Was theres any wongful failure or

negl ect by the defendant to accept and/or pay

for the same?

(c) Did the defendant fail and neglect to

pay for and take delivery of the said June

portion of ‘the goods ?

4. (a)Di d the defendant fail and neglect

to pay for and take delivery of the Pucca

Delivery Oders for May & June 1952 portions

of the goods in respect of the

226

contracts  nmentioned in paragraph 13 of the

plaint as alleged in paragraph 14 thereof ?

5. (a)Did the plaintiff duly tender  the
delivery order in respect of June 1952 portion
of the contract nentioned in paragraph 17 of
the plaint ? If so, was the tender valid ?
(b) Was there. any wongful failure or
negl ect by the defendant to accept and/or pay
for the same ?

(c) Did the defendant fail and neglect to

pay for and take delivery of the -said June

1952 portion of the goods ?
The Trial Judge at the final stage, M. Justice A N Ray
(as he then was), of the Calcutta H gh Court, then
consi dered the whole of the | aw and evi dence on these issues
at considerable length and held that the plaintiff did not
tender the delivery orders in accordance with the ternms of
the contract between the parties. ’'the defendant 'did. not
bargain for delivery orders containing reservations or
conditions entitling the mlls or suppliers to refuse
delivery to the holder of the delivery order wunless the
def endant conplied with such other and additional terns or
conditions as the suppliers inposer his,according to the

def endant, was "no delivery order”. It was only an offer to
del i ver if certain conditions are fulfilled and new
l[iabilities wundertaken. The contract between the parties
was for delivery without such additional terns and

liabilities. This was the short and sinple question decided
upon docunentary evi dence before the Court.

It is difficult to see how any all eged customcould nodify
the requirenents of law as to what a "docunent of title" is
or what a particular contract is or what a particular
delivery order neans. It could not help a legally defective
docunent to overcone the basic |legal defect due to its
terns. It could not override the specific terms of the
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actual contract between the parties. It could not validate
delivery, orders containing reservations derogating fromthe
legal requirenments of a docunment of title. The plea of
custom set up by the plaintiff, in desperation, was

obviously not available in the face of the express statutory
provisions as well as the specific terms of the contract
between the parties. An alleged custom anmpunting to
i gnoring or contravening the express terns of agreenents or
the operation of statutory provisions would, obviously, be
invalid. Surely, a customcould not be pleaded as an answer
to the provisions of section 92 of the Evidence Act which
bar oral evidence to contradict, vary, add to or subtract
fromthe terns of an agreenent, although proviso (5) of sec-
tion 92 allows "any usage or custom by which incidents not
expressly nentioned in-any contract are usually annexed to
contracts of that description' to be proved. Annexing usage
or custom to the express terms of the contract is very

di fferent from denolishing the original contract by
substituting new terns which enable a party to a contract to
get over “its obligations under the contract itself,
Mor eover, it has

227

been found, by thelearned trial Judge as well as the

Di vi sion Bench of the Calcutta H gh Court, that there is no
such uniformty of practice or usage about the forns of
either contracts or delivery orders or their inplications as
to annex obligations contained in a particular type of
delivery order to ‘transactions in _-general according to
various forns of contracts for purchase of jute.
It has been clearly found by Ray J., and the Division Bench
consisting of Sinha CJ. and Sen J., that the contracts now
before us (we are not concerned with other ~contracts for
which decrees nay or may not have been granted) ‘are for
"delivery orders" which are docunents of title and not for
orders wth conditions annexed to them which prevent  them
from so operating. On the express-ternms of these delivery
orders , the suppliers of jute were not bound to recognise
the rights of the holder by nere endorsenment of the order
It is only after the hol der had applied for registration and
undert aken paynment of storage charges, and acknow edged the
Hen of the supplying mills an the goods, that the holder
could acquire the right to delivery. In other words, he  had
to enter into direct separate contracts with themlls
bef ore he, could dermand deliveries. Such condi ti ona
del i veryorders are certainly not docunents of title as
defined by section 2(4)of the Sale of Goods Act, ~ which
| ays down:
"(4) "docunent of title to goods" includes a
bill of | ading, dock-warrant, warehouse
keeper’s certificate, wharfi ngers,
certificate, railway receipt, warrant -or order
for the delivery of goods and any | other
docunent wused in the ordinary course of
busi ness as proof of the possession or control
of goods, or authorising or purporting to

aut hori se, either by endorsenent or by
delivery, the possessor of the docunent to
transfer or recei ve goods t her eby

represented.”
We have examned a nunmber of cases cited before us,
including Anglo-India lute MIls Co. v. Omdenull, (1) Dun
Chand Kataria v. Bhuwal ka Brothers Ltd.,(2) lute & Qunny
Brokers Ltd. & Anr. v. The Union of India & Anr.,(3) and The
Morvi  Mercantile Bank Ltd. & Anr. v. Union of India.(4) W
were not referred to any case which has laid down that a
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docunent purporting to be a delivery order hedged round with
conditions showing that the supplier of goods had reserved
the option to deliver or not to deliver wunless further
conditions are conplied with could possibly be a "docunent
of tide" as contenplated by section 2(4) of the Silo of
Goods Act get out above. it could not authorise or purport
to authorise the holder of the docunent to transfer the
good& nentioned in it until another agreenment. took place.
The holder might put wup an equitable claim if he had
actually paid some noney. But, he could not be conpelled to
pay damages for an alleged breach of contract when the
delivery order was not what
(1) 38 Cal. I.L.R 127.
(2) [1955] SCR 1071.
(3) [1961] 3 S.C R 820.
(4) [1965] 3 SCR 254.
228
he had contracted for. It is a sinple case in which what
the defendant contracts for has not been received by him on
patent " facts pl eaded and established. Therefore wth due
respect | -disagree with Kailasam
J. and concur with the viewof ny |earned brother Gupta.
1 do not think it is necessary, on the conclusion reached
above by ne, to deal with the further question whether the
delivery orders, /if they had authorised the defendant to
denmand delivery unconditionally, would still not constitute
a due performance of the contract between the parties unti
goods had been ascertained and title actually passed. I f,
according to the contract, paynent was only to be nade when
property in goods had passed, Section 18 of the Sale of
Goods Act woul d have al so constituted a good defence. But ,
as | have said, | need not go into this further question as
it is enough, for the purposes of the case before wus, to
conclude, as | do, in agreement with the | earned Judges of
the Calcutta H gh Court and ny l'earned brother Gupta, @ that
the so-called delivery orders did not fulfill the terms of
the contractbetween the parties.
The result is that this appeal nust be dismssed with costs.
GUPTA, J.-This appeal on certificate of fitness granted by
the Calcutta H gh Court is at the instance of the plaintiff
in a suitfor recovery of danmages for breach of contract:
The appeal turns onthe question whether certain docunments
described as ’'pucca delivery orders’ are really delivery
orders as known in | aw.
The question arises on the following facts. The plaintiff
and the defendant are both firns registered under the Indian
Partnership Act, dealing in the sale and purchase of jute
goods. By four different contracts entered into by and
between the plaintiff and the defendant, the |latter -agreed
to buy fromthe plaintiff diverse quantities of B /'twll
deliverable in the nonths of April, May and June, 1952. By
another contract, the defendant agreed to buy from the
plaintiff a certain quantity of’ hessian goods, al so
deliverable in April, My and June, 1952. The appeal before
us concerns only the June quota of Btwill and the May -and
June install nents of hessi an. The April and May
installnents of Btwill and the April quota of hessian do
not formthe subject-matter of this appeal
It is not disputed that all the contracts were in the
standard fornms of the Indian Jute MIIls Association. In al
these contracts there is a clause for paynent which is in
the following terns :
. L5
"Paynent to be nade in cash in
exchange for Delivery Orders on Sellers, or
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for Railway Receipts or for Dock’s Receipts or
for WMate's Receipts (which Dock’s or Mates
Recei pts are to be handed by a Dock or Ship's
officer to the Seller’s representatives)."
In respect of the June, quota of Btwill and the My and
June installments of hessian, the plaintiff tendered to the
defendant 'pucca delivery orders’ on mlls [like Fort
G oster, Fort WIIliamor Auckland generally described as
"European MIIls’. These pucca delivery orders which were
i ssued by European MIIls passed through several hands
229
bef ore they came into appellants possession. They contain a
stipulation that the MIIls were not bound to recogni se any
transf eree, except the original buyer and require t he
transferees to give anundertaking to the MIIls that they
woul d take delivery of the goods in terns of the contract
between the MIls and the original buyer. The appellant, as
already stated, was not the original buyer of these pucca
delivery ~orders. The respondent having refused to accept
the pucca delivery orders tendered by the appellant or pay
for the same, the appellant instituted the suit out of which
the appeal ari ses.
It is alleged in the plaint that the tenders made were in
terns of the contracts between the parties and that the
def endant commtted a breach of the contract by refusing to
accept them In paragraph 19A of the plaint it is clained-
that the tender of such delivery orders was valid by virtue
of trade custom and usage of the Jute trade in Calcutta.
Particul ars of such custom or usage as set out in the plaint
are as follows :-
"(i) In the Calcutta Jute market there is a
usage that upon the issue by the MIls to the
buyers of Delivery orders in respect of jute
goods purchased, the purchasers are regarded
as the owners of the goods with the right to
transfer these goods by endorsing the Delivery
Orders and that the Delivery Oders are
regarded as docunents of title to the / goods
covered by them
(ii)At no time till actual delivery is given,
is there ’'any appropriation of -the goods
either to the Contracts or Delivery Orders,
but notwi t hstandi ng the absence of this appro-
priation, the holders of the MIIs Delivery
Orders (known in the market as Pucca Delivery
Orders) are regarded by the trade as the
owners of the rel evant goods.
(iii)That the Pucca Delivery Orders as
representing the goods, pass fromhand to hand
by endor senent bei ng recei ved by t he
successi ve buyers agai nst cash paynment and are
used in the ordinary course of busi ness
aut horising the holder thereof to receive the
goods which they represent irrespective of the
forns in which the MIIs Pucca Delivery Orders
are couched.
(iv)That the tender of MIIs Delivery Oders
on due 'date to the buyer, irrespective of the
formin which they may be couched, in exchange
for cash was and is a fair and valid tender
under t he St andard India Jute MIls
Associ ation Contract Forns, and were and are
treated as such."
In the witten statement the defendant asserts that the
docunents described as pucca delivery orders "are not
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delivery orders at all" and therefore all the tenders were
invalid. The existence of any such trade custom or usage as
alleged is also denied. It is further stated that the

all eged usage or customwould in any event be inconsistent
with the ternms of the witten contracts between the parti es.
230

The | earned Judge of the High Court who heard the suit held
that the tenders of pucca delivery orders nade by the
plaintiff were not inconformty with the contracts between
the parties. He further found that on the evidence adduced
the custom pl eaded was not proved, that the custom alleged
was contrary to sections 18 and 23 of the Sale of Goods Act,
1930, and also to the terms of the witten contracts. The
| earned Judges conposing the Division Bench that heard the
appeal from his Judgnent, by two separate but concurring
Judgnents affirmed the decision of the single Judge. It has
been nmentioned already that the scope of the appeal before
us i s not co-extensive,with the reliefs clained in the suit
but narrower.” W _have not therefore referred to the other
i ssues in the suit or the other things recorded by the High
Court which are not relevant for the present purpose.

Were the pucca delivery orders tendered by the plaintiff in
conformity wth what the parties contracted for ? |If not,
the defendant commtted no breach by refusing to accept
them These pucca delivery orders, as already nentioned, had
been issued by the mlls. The paynent clause in the
contracts provides for paynent in _exchange for delivery
orders on sellers. 'Here, the sellers were the plaintiff-
and not the mlls. ‘Acontentionrejected by the H gh Court-
and repeated in this Court is that where the contracts speak
of "delivery orders on sellers", '"the reference is to the
original sellers, nanely, the mlls. |In a contract for sale
of goods, the word seller nmust obviously refer to the party
selling under the contract unless there is anything 'in the
context suggesting otherw se. There is nothing in the
clause requiring one to read the word sellers to nean the
original sellers and not the sellers under the contracts,
and this is one of the reasons why the High Court ‘held, in
our opinion 'rightly, that the pucca delivery orders’  which
were offered were not in conpliance with the contracts
between the parties. Mre inmportant is the question, did
these pucca delivery orders enable the defendant to obtain
delivery of the goods fromthe mlls in terns of the
contracts ? A delivery order is a docunent of title
according to the definition of "docunent of-title to goods"
in section 2(4) of the Sale of Goods Act, 1930. A -delivery
order is an his behalf to deliver themto the person named
in the order.If the pucca delivery orders were [ documents
of title, the defendantshould have been able to get
delivery only by lodging themwith themlls concer ned.
But these delivery orders issued by the mlls contain a term
that the mlls would not be bound to recogni se a transferee.
It appears from the evidence that transferees have to
resister their names with the mlls as buyers, and for  this
purpose the mlls insist on an application being nade in-the
following form (Ext. DDD)

"Dear Sirs,

In requesting you to register us as
the Hol ders of the above Del i very
Order(s) we agree that all contract termns

covering it are to be applicable and to have
been signed by wus that we accept al
obligations of the original Buyers."
231

Thus the mills insist on a new and separate contract, wth
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the hol der of a pucca delivery order accepting the
obligations of the original buyer which are not necessarily
identical with the obligations of the buyer wunder the
contracts concerned in this case. The, new contract insisted
on includes terns regarding insurance and godown charges
which are not nmentioned in the contracts between the

parties. As an illustration, the High Court has referred to
one such delivery order (Ext. 1) issued by the Fort doster
Jute MIIl which contains these terns :

"(i) That the conpany shall not be bound to
recogni se any transfer thereof.
(ii) That the goods are held covered under
the conpany’s I nsurance policies against risk
of fire while at the MII until 1st Cctober,
1952, after which date a charge of eight annas
per bale per —month will be levied by the
conpany for this purpose until renoval.
(iii) ~That on and after the 1st Cctober
1952, ‘the conpany will charge a godown rent of
ei ght annas per bal e per nonth for the purpose
until renoval.
(iv) That the company has a lien on the goods
for the  above charges.”
It thus appears that the pucca delivery orders did not, as
theH gh Court has/found, entitle the defendant to obtain
delivery fronthe mlls in terns of the contracts between
the parties to the suit’.The term’'delivery order’ in its
natural sense woul d not include delivery orders of the kind
tendered by the plaintiff, and there is nothing to suggest
that the parties while agreeing on paynent in exchange for
"delivery orders’ used the termin any other sense, It nust
therefore be held that the pucca delivery orders were not
documents of title under the Sale of Goods Act and were not
in conformity with what the parties had contracted for.
There is yet another reason why the pucca delivery orders
cannot be taken as documents of -title. These delivery
orders did not relate to any specific lot of goods., It is
wel | established that title cannot pass until the goods are
ascertained in view of section 18 of the Sale of Goods Act,
1930. (see Jute, and Gunny Brokers Ltd. and another v. Union
of India and others.(1) It was argued that requisite
quantities of goods were lying in the mlls" godown when the
pucca delivery orders were issued which was sufficient
ascertai nnent within the neaning of section 18. 1t~ appears
fromthe Judgnent of the | earned single Judge as al so of the
Di vi si on Bench of the Hi gh Court that no responsibl e officer
of the mlls cane forward to prove this. But even assum ng
that themlls' godowns had sufficient quantities of. B
twi Il and hessian when thepucca delivery orders wer e

i ssued, the requirenent is not satisfied. Here the
contracts were for the sale of wunascertained “goods by
descri pti on. Section 23 of the Sale of Goods Act
provi des

(1)[1961] 3 S.C. R 820.
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that in such cases, if goods of that description and in a
deliverable state are unconditionally appropriated to the
contract by the seller with the express or inplied assent of
the buyer, the property in the goods passes to the buyer.
The assent may be given either before or after the
appropriation is made. But here the plaintiff, who was the
seller, did not have the necessary control over the goods to
be able to appropriate themto the contracts even with the
consent of the buyer.

It was next clainmed that such pucca delivery orders are
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tendered and accepted follow ng the trade custom and usage
inthe Calcutta jute market. |t was suggested that the fact
that the contracts were in the standard fornms of the |Indian
Jute Manufacturers’ Association was an indication of the
exi sting custom The forns are however not uniform It has
been found by the High Court that they differ in severa
particulars. The |earned single Judge who di sposed of the
suit and the DivisionBench that heard the appeal have
found that no such custom or usagehas been proved on the
evi dence. I find no reason to reconsider this finding of
fact.

It has been argued that several decisions of this Court and
one of the Calcutta H gh Court accept the existence of the
customalleged in the plaint. The |earned single Judge who
deci ded the suit pointed out referring to the observation of
Lord Birkenhead in Les Affreteurs Reunis Societe Anonyne V.
Leopol d Val ford (London) Limted(1l) that a customproved in
one case should not be utilised to found facts in another

I do not 'think that any of the decisions relied on by the
appel l ant' in support of this contention finds that it is the
custom of jute trade in Calcutta to accept pucca delivery
orders of the kind we are concerned with in this case as
docunent of title. In the Calcutta case, Anglo-India Jute
MIlls Co. v. Oradenul | (2), three pucca delivery orders were
i ssued by the defendant conpany in favour of Janki Dass &
Conpany’s principals or order. Janki Dass & Company en-

dorsed the delivery orders to the plaintiffs. The
plaintiffs on making enquiries at the mlls were informed
that the delivery orders were ,;all right". The delivery

orders were in these terns :
"Pl ease deliver to Messrs. Janki Dass & Co.’'s
Principals or order 50 Bls. 1,00,000 yds.
Hess Coth 40 in 7 1/2 0z., 9 by 9 each 2,000
yds. (One Hundred thousand yards only) | Ready
Shi pnent Rs. 113."
The cheque handed to the defendant conpany by Janki, Das &
Conpany in paynent of the goods conprised in the /delivery
orders was dishonored. The defendant conpany thereupon
refused to give delivery of the goods to the plaintiffs
under the delivery orders. The plaintiffs brought an action
agai nst the defendant conpany for delivery of the goods  or
their value or damages for conversion: The def endant
conpany urged that the delivery orders were not docunents of
title and property in the goods did not pass. They also
denied that these delivery orders were taken as - equival ent
to docunents of title by any trade usage in Cal cutta. The
Cal cutta Hi gh Court held that
(1) [1919] A .C 801 (807)
(2) I.L.R 38 Calcutta 127.
233
the defendant conpany having represented that the  delivery
orders would confer a good title and having put it 'in the
power of Ms. Janki Dass & Conmpany to endorse the delivery
orders and having represented to the plaintiffs that it —was
"till right", were estopped fromdenying that they had been
paid for the goods to which the delivery orders related or
that they had appropriated the goods of the required
gquantity and description to the delivery orders and that
they held these goods for the plaintiffs. It is difficult
to see how this case hel ps the appellant. The formof the
delivery orders was quite different fromthe ones concerned
in the case before us and the case was decided on the
principle of estoppel arising in the circunstances of the
case. The Calcutta case was explained by this Court in Jute
and Gunny Brokers Linmted v. Union of India.(1l) Rejecting an
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identical argunent that in spite of the absence of any
appropriation of the goods to the contract or to the
delivery orders, by the usage of the jute trade in Calcutta
the holders of such pucca delivery orders are regarded as
the owners of the goods specified therein, this Court
poi nted out that the Calcutta case nerely laid down the rule
of estoppel as between the mill and the holder of the pucca
delivery order and that this did not nean "that in law the
title passed to the bolder of the pucca delivery order as
soon as it was issued even-though it is not disputed that
there was no ascertainment of goods at that tinme and that
the ascertainnent only takes place when the goods are appro-
priated to the pucca delivery orders at the tine of actua

delivery". In Jute and Gunny Brokers’ case (Supra) this
Court held that wherethe contract concerned in any such
delivery order is acontract for the sale-of wunascertained
goods, in view of section 18 of-the Sale of Goods Act, 1930,

title cannot pass to the buyer wuntil the goods are
ascertai ned by appropriation. Jute and Gunny Brokers' case
(supra) is really an authority against the appellant’s
contenti on.

Anot her case cited in this connection is Duni Chand Kataria
v. BhuKalka Brothers Limted.(2). The main question that
arose for determnation in that case related to the neaning
of the expression "actual delivery of possession” in section
2(1) (b) (i) of the West Bengal Jute Goods Future Ordinance,

1949 and it was held that the expression included withinits
scope synbolical ‘as well as constructive delivery of
possessi on. Anot her. question which was raised, whether the
delivery orders concerned in that case could be called
docunents of title within the neaning of section 2(4) of the
Sal e of CGoods Act, was |left open. Thus, this case also does
not help the appellant. Bayyana Bhiniayya v. The Governnent
of Andhra Pradesh(3) and State of ‘Andhra Pradesh v. ' Kolla
Sreerama Murthy, (4) are the other two decisions on which the
appellant relied. Neither of these cases is on the point
under consideration. Both these cases deal wth t he
liability for paynent of sales tax and are on the  question
whet her the transaction is conpleted by giving -and taking
delivery of pucca delivery orders. If pucca delivery orders
are accepted and paid for, and the

(1) [1961] 3 S.C.R 820.

(2) [1955] 1 S.C R 1071

(3) [1961] 3 S.C.R 267.

(4) [1963] 1 S.C R 184.
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contract is fulfilled by delivery of goods, no such question
as involved in the case before us can arise. Further, in
neither of these two decisions any such trade  custom as
al | eged here has been pleaded. Nei t her deci sion is
therefore relevant for the present purpose.

It- was al so contended that the defendant not having ' raised
the plea in their correspondence with the plaintiff that the
delivery orders tendered were defective, was estopped  from
justifying their repudiation of the contracts on that
ground. As the H gh Court has pointed out. no case of

est oppel was pl eaded by the plaintiff and therefore,, it was
the plaintiff who should be precluded from raising the
guestion of estoppel. Apart fromthat, the law permts

defendant to justify the repudiation on any ground which
existed at the time of the repudiation whether or not the
ground was stated in the correspondence. (see Nune Sivayya
v. Maddu Ranganayakul u(1).

In the result the appeal fails and is disnmissed with costs.
KAI1ASAM J. This appeal is preferred by the plaintiff on
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certificate, of fitness granted by the Calcutta H gh Court
under article Il 33 (1) (c) of the, Constitution against the
j udgrment of the Bench of that High Court.

The appellant filed a suit No. 3282 of 1952 in the ordinary
Cvil Jurisdiction of the Calcutta H gh Court for the
recovery of a sum of Rs. 2.52,968//11/- against the
respondent with interest thereon at 6 per cent per annum

until realisation or in the alternative an inquiry into
danmages and decree for the anobunt as may be found upon such
i nquiry.

The suit was against the respondent for breach of severa
contracts nmentioned in Paragraph 20 of the plaint. The suit
was heard by a | earned Judge of the Calcutta H gh Court and
by a judgnment delivered on 24th April, 1959, the |earned
Judge passed a decree for sumof Rs. 67,275/- with interest
at the rate of 6% per annumand dismssed the suit wth
regard to the rest of the appellant’s claim The appellant
preferred. an appeal to a Bench of the Calcutta H gh Court
and the /Bench dism ssed the appeal confirming the decree
passed by the trial Judge. This appeal is preferred by the
pl ai ntiff against the decree by special |eave.

The appellant is the owner of Jute MIIs and habitually
ships and deals in the sal e and purchase of jute goods.

The respondent agreed to buy fromthe " appellant and the
appel l ant purported to sell to the respondent various
quantities of B Twill. There were three contracts entered
into on 22.11.1951, 1.12.1951 and 10.12. 1951 for delivery
of certain quantities of bags at specified, rates during

April, May and June, 1952. Under the three <contracts 3
items of goods were deliverable by the appellant to the
respondent in April. 1952. Regarding these three itens
deliverable in April, 1952, the respondent agreed to sell to
the appellant and the appellant agreed to buy from the
respondent diverse quantities of B Twill in
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settlenent of the goods deliverable in April, 1952 in
respect of the three contracts. As there was a fall. in the

price of the bags of Twills on the basis of settlenent
contracts the appellant becane entitled to Rs 50,175 and the
respondent duly paid to the appellant the said sum ~So far
as the delivery under the three contracts due in-April was
concerned it was thus settled by paynment by the respondent.
Regardi ng the goods deliverabl e under the three contracts in
May, 1952 the respondent agreed to sell to the appellant and
the appellant agreed to buy fromthe respondent ~ the goods
deliverable wunder the three contracts. As there was a
further fall in the price of Twills the appellant submtted
3 bills regarding the three transactions due in May for a
sum of Rs. 67,275 but the respondent neglected to pay the
sum of Rs. 67, 275.

Regardi ng the goods deliverable in June, 1952 the “appell ant
tendered delivery orders in respect of the June delivery but
the respondent failed and neglected to accept the delivery
orders and to pay for the sane. The appellant after due
notice sold the goods at the respondent’s risk and thereby
suffered a |1 oss of Rs. 91,109/7/-.

Under the fourth contract exchanged between the appell ant
and the respondent dated 10th January, 1952 the respondent
agreed to buy fromthe appellant and the appellant agreed to
sell to the respondent three | akhs yards of hessian delivery

in equal installnents in April), May and June, 1952. In
respect of the goods deliverable under the contract in
April, 1952 the appellant delivered the delivery orders and

the respondent paid for and took delivery of the goods but
regardi ng hei essian deliverable in My and June t he
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respondent failed to pay and take delivery of pucca delivery
orders. The goods were resold after due notice to the

respondent and the appellant suffered a loss of Rs.
57,381/ 4/-. By another contract dated 19th April, 1952, ex-
changed between the appellant and the respondent t he
respondent agreed to buy fromthe appellant and appellant
agreed to sell to the respondent certain quantities of B
Twills at certain rates in June, 1952. Though the appell ant
delivered pucca Delivery Orders in respect of the goods
deliverable in June, 1952, the respondent failed and
negl ected to accept and to pay for the goods or the Delivery
O ders. The appellant sold the goods at the risk of the
respondent at a |l oss of Rs. 37,203.

The defence to the suit.as disclosed in the, witten
statement is that the respondent has since discovered that
the said Bought and Sold Notes and contracts were and are
invalid and are void for the reasons stated in the witten
st at ement .

The ground on whi chthe Bought and Sold Notes and contracts
are stated to be invalid and void is that under the west
bengal Act V of 1950 (West Bengal Jute Goods Act) which was
promul gated on 15th March, 1950, and the notification issued
thereunder. the naking of contracts for sale and purchase of
jute goods on a forward basis by or with any person not
bei ng a person who habitually dealt in the sale or purchase
of jute goods involving the actual delivery of possession

thereof was prohibited. As the respondent had since
di scovered that
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the contracts cane within the m'schief of the said Act and
the notification the contracts were and are void. The

respondent adnmitted that he paid a sum of  Rs.  50,175/-
regardi ng t he three contracts in respect of goods
deliverable in April, 1952 but stated that the sanme was paid
before the contracts were di scovered to be void. The other
all egations mmde in the plaint were generally denied. The
facts and/ or validity of the alleged tender and/or the
al | eged resal e and/or the alleged notice were denied. Wth
reference to allegation in paragraph 14 of the plaint that
t he appel l ant delivered the delivery orders and the
respondent paid for and took delivery of the delivery orders
it was averred in the witten statenent that the delivery
orders delivered by the appellant were paid for and taken
delivery of by the respondent before the rel evant ~contract
was discovered to be void. The claimin the plaint and the
respondent’s liability was general ly deni ed.

According to the pleadings of the parties it is “seen that
the plaint allegations are that the contracts were entered
into in the standard |.J.MA. fornms which were annexed to
the plaint. It was further alleged ’'that regarding the
delivery of goods in April, 1952, in respect of the three
contracts the respondent entered into a settlenent contract
and paid the appellant a sumof Rs. 57,175 as per the

contract. Regardi ng goods deliverable in May, 1952 under
the three contracts though the bills were submitted the
respondent failed and neglected to pay the sane. Regar di ng

the goods deliverable under the three contracts in June,
1952, it is alleged that the appellant duly and in ternms of
the contract tendered the delivery orders in respect of the
said goods for June delivery but the respondent wongfully
failed and neglected to accept and to pay for the sane.
Regardi ng the hessian contracts for the goods deliverable in
April, 1952, it is alleged that the appellant duly delivered
delivery orders and the respondent paid for and took
delivery of the same but failed and neglected to pay for and
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take delivery of the goods deliverable in May and June 1952.
In respect of the hessian deliverable in June, 1952, it is
alleged in the plaint that the appellant tendered the pucca
delivery orders but the respondent failed and neglected to
accept and pay for the said goods or delivery orders. It
may be noted that the specific allegation in the plaint is
that regarding April delivery of Twills wunder the three
contracts the claim was satisfied by the respondents.
Regarding the three contracts for goods deliverable in My
it is alleged in the plaint that the appellant subnitted the
bills but respondent did not honour it. |In Paragraph 9 of
the plaint it is stated regarding the goods deliverable in
June, 1952 that "The plaintiff duly and in terns of the
contract tendered the Delivery Orders in respect of the said
goods in respect of ~June  Delivery but the plaintiff
wongfully failed and negl ected to accept and/or to pay for
the sanme."The allegation specifically is that delivery
orders were tendered internms of the contract. So also in
the case of hessian contracts it isalleged in Paragraph

14 of the plaint that the appellant duly delivered the
delivery ~orders and the respondent paid for and took
delivery of the same. Regarding the goods deliverable in
June 1952 also in Paragraph 18 of the plaint it is alleged
that the appellant tendered pucca delivery orders in respect
of goods deliverable in June, 1952 but the respondent failed
and negl ected to pay and accept for the
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sai d goods. The reply to the specific allegations referred
to in the various paragraphs of the plaint 'is that the
delivery orders in the case of goods deliverable in Apri
were paid for and taken delivery of before, the relevant
contract was discovered to be void. The allegation by the
defence according to the witten statenent is that the res-
pondent di scovered the Bought and Sold notes and contracts,
to be invalid and void under the Wst Bengal Act V of @ 1950
in that it related to a forward contract prohibited under
I aw. The’ allegations in the plaint that the /delivery
orders were issued according to the contract were nowhere
denied. The only defence was that the delivery orders were
received and paid for in the case of April contracts before
realising that the contracts were void. On the' - pleadi ngs
therefore, the question as to whether the delivery order was
according to the contract was not in dispute. Neither were
the allegations that the contracts were in the standard
I.J.MA Contract Forns were denied.

Four years after the original plaint was filed the appellant
sought an amendnent of the plaint for introduction of
paragraphs 19-A and this amendment the appellant while
reiterating that the tendersmade by the appellant of ~ the
MI1ls Pucca Delivery Orders as nentioned in paragraphs 9, 14
and 18 of the plaint were duly nade in terns- of the
contracts between the parties, further pleaded that the
del i very orders tendered in respect of the contract
mentioned in the plaint were and are proper tenders by
virtue of trade custons and usage of the Jute Trade _in
Calcutta. The particulars of the custons and usage were set
out in four sub-paragraphs of Paragraph 19A of the plaint.
In Paragraph 19B the appellant alleged that the respondent
was at all material times fully aware of the aforesaid Trade
custonms and usages and dealt with the appellant on the basis
t her eof . An additional witten statenent was filed by the
respondent on 9th Decenber, 1957, in which he denied that
the alleged tenders or any of themor the alleged delivery
orders or any of themwere in terns of the contracts between
the parties. It was contended that the MIIls Pucca
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Delivery Orders were not delivery orders at all and in any
event the appellant bad no title to any of them It was
al so contended that the delivery orders related to goods
deliverable wunder contract between third parties nentioned
in the delivery orders and in any event the goods nmentioned
in the delivery orders are not goods of the description
nmentioned in the contracts-between the parties and that when
the respondent called for the tender of inspection orders in
terms of the contracts. the appellant wongfully and in
breach of contract failed and neglected to tender any
i nspection order. The custom pl eaded was al so deni ed. It
was also contended that the delivery orders were not
transferabl e by endorsenent and that there wer e no
appropriations of the goods relating to any contract or
delivery order. The respondent also denied that the custons
or usage ever existed and in any event the custonms or usage
is inconsistent with the'terns of the witten contracts and
that it was not right to allege that the respondent was
aware 'of ! any such custons and dealt with the appellant on
t hat basi's.

On the anended plaint and the additional witten statenent
the suit took a new turn and the outcone of the suit was
consi dered i nport ant
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for the jute trade inCalcutta. On the amended pleadings
various issues were framed and the litigation has dragged on
for nearly, 25 Yyears. The matter~ was fought out and
el aborate argunents were addressed before the trial court
and a Bench of the Calcutta High Court and before us
regardi ng various questions of facts and | aw.

So far as the original defence to the suit that the contacts
were hit at by the West Bengal Act V of, 1950 is concerned
it was found agai nst the respondent by both the courts bel ow
and was not raised before us, The suit as well as the appea
proceeded on the basis of the anended pleadings. The 'tria
court franmed 7 issues as set out at page 262 of the  printed
Paper Book and answered them at page 304. It found that the
contracts were not illegal in contravention of ‘the West
Bengal Jute Goods Act. It also found that the tenders nade
by the appellant were not valid and as such the respondent
was not liable. Regarding the customor usage in Calcutta
the trial court found that there was no such custom proved.
It also recorded that the appellant had no title to
docunents described as MIls Pucca Delivery Orders. These
findings were confirmed by the appellate court.

The Courts bel ow negatived the custom or usage set up by the
appel l ant. The question mainly is whether the tender of the
delivery orders by the appellant is valid.

The trail court as well as the appellate court had gone into
the question as to whether delivery orders were docunents of
title and goods.The trial Judge hold that a delivery ' order
is not a docunent of titlenor that the delivery order
represented the goods. It was further held that the property
i n unascertai ned goods cannot pass and that in any event  as

according to the delivery order the MII| is not bound to
recognise the transfer and as the MII| insisted on witten
undertaking from the delivery order holder, the delivery
order is not a docunment of title, The appel | ate court

agr eed with the conclusions of the trial Judge The
correctness of the conclusions arrived at by the Courts
bel ow has to be consi dered.

The question whether the delivery orders are docunents of
title and whether there can be docunments of title in
relation to wunascertained goods |oomed |arge before the
courts below The view taken was that the delivery orders




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 29

are not docunents of title and that there could be no
docunent of title in relation to unascertai ned goods.

The "docunent of title to goods" is defined in section 2(4)
of the Sal e of Goods Act, 1930, as follows :-

"2. (4) "document of title to goods" includes
a bill of leading, dock-warrant, warehouse
keeper’s certificate, whar fi ngers’

certificate, railway receipt, warrant or order
for the delivery of goods and any other
document used in the ordinary course of
busi ness as proof of the possession or control
of goods, or authorising or purporting to

aut hori se, either by endorsenent or by
delivery, the possessor of the docunent. to
transfer or recei ve goods t her eby
represent ed; ”
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It is aniinclusive definition and after enunerating a bil

of lading, dock-warrant, warehouse keeper's certificate,
wharfingers” «certificate, railway receipt, it proceeds to
include in the definitionwarrant or order for delivery of
goods and any ot her document used in the ordinary course of
busi ness as proof of possession or control of goods or
aut horising or purporting to authorise either by endorsenent
or by delivery the possessor of the document to transfer or
receive goods thereby represented. The second part of the
definition would ' include any other docunent: used in the
ordinary course of  business as proof of possession or
control of goods. It would further include an authorisation
ei t her by endorsenent or by delivery which would enable the
possessor of the docunent to transfer 'O receive goods
thereby represented. The definition is silent as to passing
of title. It would include an order for delivery of ' goods.
A docunent which is used in the ordinary course of business
as proof of possession would satisfy the definition as also
a docunent which woul d enabl e the possessor to receive the
goods thereby represented. The transfer of title is there-

fore hot relevant. It nay be noted that while "goods" is
defined neaning every kind of novable property "specific
goods" is defined as neaning goods identified and agreed

upon at the time a contract of sale is nade. A docunent of
title to goods need not be confined to specific goods for it
may relate to goods which are not specified. Section 18 of
the Sale of Goods Act provides that where there is a
contract for the sale of unascertained goods, no property in
the goods is transferred to the buyer unless and until the
goods are ascertained. This section states the effect of
the contract and as to when exactly the property in_the
goods is transferred the buyer. The property in the goods
no doubt is not transferred to the buyer unless 'and /unti
the goods are ascertained but the contention that unless by
the. docunment the property in the goods passes there could
be no document of title cannot be accepted, Chapter 1l of
the Sale of Goods Act relates to transfer of property as
between seller and buyer but that would not help in deter-
m ni ng whet her a particular docunent is a docunent of title
to goods or not. An order for the delivery of goods cones
under the definition docunent of title to goods.- It does
not require an order for delivery of specific goods. So
al so a docunent used in the ordinary course of business as
proof of possession or control of goods and not necessarily
specific goods would cone under the definition. Equally a
docunent authorising the possessor of the docunent to
transfer or receive goods thereby represented will be a
docunent of title to goods.
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The nature of a delivery order of the Indian lute Mffs
Associ ation has been dealt with by decisions of courts and
nmay be referred to. In Anglo-India lute MIls Co. .
Omademul |1 (1) the- court was dealing with a delivery order
and a comon formof contract used by the Indian Jute
Manuf acturers Associ ation. Clause 3 of the contract is
simlar to the clause in the present contract and runs as
follows : -
" Paynments to be nmde in cash in exchange of
delivery order on sellers or for Railway
Recei pts. or for Dock Receipts or for Mates
Recei pts (which Mates Receipts are to be ban-
ded by Ships’ Oficer to the Sellers’
representative)"
(1) I.L.R 38 Cal. 127.
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The Court found that it was established in evidence that
delivery orders of the nature of the one in suit, passed
from hand to hand by endorsenent and were sold and dealt
with in the market; that according to the invariable course
of dealing inthe Calcutta jute trade delivery orders were
only issued on cash paynent, and were dealt wth in the
mar ket as absolutely representing the goods to which they
related and free fromany lien of the seller
In Duni Chand Rataria v. Bhuwal ka Brothers Ltd.,(1) while
considering the provisions of the Wst Bengal Jute Goods
Future Ordi nance, 1949, this Court referred to the terns and
conditions of the standard form of the Indian Jute MIls
Associ ation contracts. Clause (3) of the <contract is
simlar to clause 3 of the present contract and provided for
paynment to be nmade in cash in-exchange for delivery orders.
The Court found that in respect of the goods deliverable
under the contracts the mlls would, in the case of goods
sent by them alongside the vessel  in accordance wth the
shi ppers’ instructions in that behalf, obtain tile mate’'s
receipts in respect of the sane and such mate's receipts
would be delivered by the mlls to their immediate buy
buyers who in their turn would pass them on ‘to /'their
respective buyers in the chain of contracts resting with the
ultimate shipper. If the mlls held the goods in their
godown they would issue delivery orders on the -due date,
whi ch delivery orders would be dealt with in the same manner

as the mate' s receipts aforesaid. Both these sets of
docunents would represent the goods and woul d be passed on
fromseller to buyer against paynent of cash. It proceeded

to observe that as a matter of fact on the evidence the
trial Judge held that in the Calcutta jute trade mlls’
delivery orders are ordinarily issued by the mlls against
cash paynent and pass from hand to hand by endorsenent’ and
are used in the ordinary course of business authorising the
endorser to receive the goods which they represent “and that
t hey are dealt with in the, market as representing
presenti ngt he goods and bei ng passed on fromseller to
buyer agai nst paynment ofcash and the delivery orders issued
by the mlls agai nst cash paynent are passed on from hand
to hand by endorsenent being received by the successive
buyers against cash paynment and are used in the ordinary
course of business authorising the endorse, to receive the
goods which they represent. The Court found that the
manuf acturer of jute goods does not conme normally in direct
contract with the shipper and it is only through a chain of
contracting parties that the shipper obtains the goods from
the manufacturer and if only actual delivery of possession
as contrasted with synmbolical or constructive delivery were
contenmplated it would be inpossible to carry on the busi-
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ness. In conclusion this Court held that the delivery
orders represented the goods and the sellers handed over
these docunents to the buyers agai nst cash paynent, and the
buyers obtained these docunents in token of delivery of
possession of the goods. They in turn passed t hese
docunents from hand to hand until they rested wth the
ultimate buyer who took physical or nmmnual delivery of
possession of those goods. 1In the viewthat the delivery
orders represented the goods this Court did not go into the
guesti on whether the delivery orders would

(1)[1955] 1 S.C R 1071

241

be docunents of title under section 2(4) of the Sale of
CGoods Act. The trial court distinguished this case on the
ground ’'chat it was not questioned before the Suprene Court
that a MIIs pucca delivery order was a docunent of title
and in any event there'is no decision that the delivery
order /s a document of title. The ground on which Supremne
Court’s decision was held to be not applicable cannot be
supported for this Court has definitely held that the
delivery —order represents the goods. The appellate court
held the decision of the Suprene Court as inapplicable
because there was no evidence as to what were the actua
ternms of the contract or as to the ternms and conditions
which were to be fulfilled by the internediate buyer at the
time when the actual delivery of the goods was sought to be
taken from the mnmills. The reference to ‘the terns and
conditions which were to be fulfilled by the internediate
buyer refers to the requirement that the buyer should apply
for registration ,and to give an undertaking that he would
be bound by the terns of the contract between the mlls and
the original buyer and that the nmlls would not give
delivery of the goods under delivery orders unless his nane
was so registered. The reference to the ~conditions | would
,be dealt with later.

In Bayyana Bhinyya v. The Government of Andhra Pradesh, (1)
the question related to the liability to pay sales-tax. The
appel l ant ,entered into contract with the MIls agreeing to
purchase gunnies at a certain rate for future delivery. The
appel l ant al so entered into agreenents with the NM by which
the MIls agreed to deliver the goods to third parties if
requested by the appellants. Before the date of delivery
the appellants entered into agreenent with third parties and
handed over to themthe delivery orders which were known  as
kutcha delivery orders. The MIIls used to deliver the goods
agai nst kutcha delivery orders. The tax authorities treated
the transactions between the appellants and the third
parties as a fresh sale and sought to levy sales-tax again
whi ch the appellants contested. This Court held that so far
as the third parties are concerned they did purchase the
goods by paynent of extra price, and the transaction nust,
in law and in fact, be considered a fresh transaction of
sale between the appellants and the third parties. It was
held that the delivery order was a docunent of title to
goods under section 2 (4) of the Sale of Goods Act and the
possessor of such docunment has the right not only to receive
the goods but also to transfer it to another by endorsenent
or delivery. There being two separate transactions of sale,
tax was payable at both the points. The kutcha delivery
order was held to be a delivery order as the possessor of
such a docunent has the right not only to receive the goods
but also to transfer it to another by endorsenent or
del i very. The question whether the goods were ascertai ned or
not was not considered in the case.

In Jute and Gunny Brokers Ltd. and Another v. The Uni on of
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India and Ohers(2) this Court approved the view of the
Calcutta Hogh Court in Anglo-India Jute MIls Co. .
Omademul |1 (3) that the

(1) [1961](3) S.C R 267.

(2) [1961] (3) S.C.R 820.
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delivery orders are regarded by the trade as owners of the
goods specified therein and the pucca delivery orders pass
fromhand to hand by endorsenent and are sold and dealt with
in the market as absolutely representing the goods to which
they relate. On that basis the Court proceeded to consider
the question whether the property in the, good-, represented
by the pucca delivery orders can be said to have passed to
the holder of the pucca delivery orders when they receive
them and answered the question that the title did not pass
when there was no ascertainnment of goods and only when the
ascertai nment of goods takes place t he goods are
appropriated to the pucca delivery orders at the tinme of

actual | delivery. It is clear therefore that while a
delivery order ~would be a docunent of title to goods the
property —in the goods wll —not ~'pass in the «cast of
unascertai ned goods- till ascertai nnment takes place. But

that would not affect the question of the docunment of title
to goods being transferred and delivered and confer on the
possessor of the docunment a right to transfer or receive the
goods thereby represented.

In the Slate of Andhra Pradesh v. Kolla Sreerama Mirthy, (1)
the question that arose was whet her a person who instead of
taking delivery hinself endorsed the delivery orders and
t hese pass through sever hands before the ultinmate hol der of
the delivery order presentedit to the MIls and  obtained
delivery of the gunnies fromthemwas |liableto pay sales-
t ax. This 'Court held that as the goods which were sub-
ject matter of the purchase were not appropriated to the
contract there was no conpleted sale since no property
passed but only an agreement of sale. But applying the rule
in Butterforth v. Kingsway Mdtors Ltd.,(2) that though the
purported sellers in along chain of transaction had no
title to it at the tines when the purported sal es took pl ace
but when the |ast buyer nade paynent and acquired ~a good
title and the title so acquired went to feed the previously
defective titles of the subsequent buyers-and ensured to
their benefit. This decision was rendered when considering
the question whether there was sale at every stage and it
was held that if there was no delivery of the goods to the
last holder of the delivery, order the entire fabric on
which the case rested would disappear. But  the question
that arises for consideration before us is  whether. the
delivery order would be construed as a docunent of title of
goods which could be transferred on endorsenent and
delivered and the fact that whether there was a  sale at
every stage or not would not affect the question

The Hi gh Court on appeal held at page 351 of the Paper . Book
that in view of the restrictions in the ternms and conditions
regarding the delivery orders, the buyer cannot be said to
be in the ordinary course of business put in possession or
control of the goods as they are unascertained and as
control over the goods can only be had on registration of
the buyer’s nane on giving his undertaking. It further
observed that the possessor of the document cannot receive
the goods as under section 18 of the Act title cannot pass
in unascertained goods. The view of the High Court that
there could be no document

(2) [1954] 2 Al E.R 694.
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of title regarding unascertained goods is erroneous on a
construction of the definition of "docunent of title". The
document of title to goods need not be confined to specific
goods and as | ong as the possessor ofthe docunent could
recei ve the goods the requirenment is conpleted. The passing
of the title after ascertai nnent of goods is not relevant in
determ ning whether the docunent is a docunment of title to
goods. The other reason for holding that the buyer under
the delivery order is not entitled to possession as he had
to register his nane and give an undertaking will be dealt
with in due course.

In this viewthe plea of the appellant that the delivery
orders tendered in respect of the contracts are proper
tenders would have to be accepted if the possessor of the
docunents is entitled to transfer or receive the goods
thereby represented. In-this connection it may be noted
from Anglo-India Jute MIlls Co. v. Omdenull, (1) the
practice in the jute trade by the Indian Jute MIIs’
Associ ati on has been recognised.  The practice of issuing
delivery " orders in pursuance of clause simlar to clause 3
in the <contract has al sobeen recognised. The delivery
orders that passed on from person to person by endorsenent
and delivery were construed as docunents representing the
goods by this Court in, (1955) 1 S.C. R 1071 (supra). It
was al so recogni sed in Bayyana Bhi mayya v, Govt. of Andhra
Pradesh (2) that deliver y orders are docunents of title.
The delivery order if it satisfies  the requirements of
section 2(4) either by the document being ‘an order for
delivery of goods or used in the ordinary course of business
as proof of possession or control of goods, or authorising
or purporting to authorise, either by endorsenent or by
delivery, the possessor of the docunent to transfer or
recei ve goods thereby represented, it would becone "docunent
of title to goods". That the delivery order is used in the
ordinary course of business as proof of possession and
transferable by endorsenent. or by delivery has been
recogni sed by Courts. The only question therefore is
whet her the requirenent of section 2(4) has been fulfilled
in that the delivery orders which were given to the
respondent woul d have enabl ed the possessor of the docunents
to transfer or receive the goods thereby represented. The
respondent’s main attack against the delivery orders is that
the possessor of the docunents could not receive the goods
unless he fulfilled the conditions, nanely that he should
register with the MIls, and sign an undertaking to the
MIlls agreeing to be bound by the terns of the contract
bet ween the original buyer and the seller. The MIIl is not
bound to recognise the buyer. The trial court as wall as
the appellate court found that these conditions negatived
the plea of the appellant that the delivery order /'is a
docunent of title to goods which woul d enable the ‘“possessor
to take delivery of the goods. It is clear that  before
obt ai ni ng possession the conditions wll have to be
satisfied and therefore it is not an unconditional order for
delivery and therefore will not satisfy the requirenents  of
a delivery order. It may also be noted that the appellant
has not succeeded in establishing any customor usage or
practice in the jute trade that delivery orders wth such
conditions are being accepted. Neither have the decision of
courts recogni sed any such practice.

(2) [21961] (3) S.CR 267 at 270.

3-1114 sa /77
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These obj ections appear to be insurnountable and the courts
bel ow t ook the view that the appellant cannot succeed as the
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delivery order is not unconditional and therefore not in
accordance with the contract. On a careful consideration of
the, records and hearing the argunments of the counsel it
appears, that one inportant aspect was not duly considered
by the Courts below. The plea of the appellant is that the
delivery order is in accordance with the contract and that
the respondent knew that the delivery order was in
accordance with the contract and that he wanted to avoid the
contract as the prices had fallen without any justification
The contents of the plaint have been set out at length at
the beginning of the judgnent. It nay be noted that the
appel l ant and the respondent entered into several contracts.
The first 3 contracts were entered into on 22nd Novenber,
1st December and 10th Decenber, 1951. Under each of the
contracts goods were tobe delivered in April, May and June.
The rates specified are Rs. 206/. per 100 bags according to
the first contract, Rs. 210/4/- per 100 bags and Rs. 216/-
per 100 bags respectively. At the commencenent of the first
period of delivery in April, 1952, it was found that the
rate had fallen to Rs. 1551- per 100 bags. The margin in
the three deliveries duein April under the 3 contracts
resulted in a loss of about Rs. 50,175 to the respondent.
That this contract was under Indian Jute MIIs’ Association
was not disputed and accepting its full. inplications the
respondent paid the ~ampunt under settlenent contracts.
Regarding the delivery due in the nonth of May under the 3
contracts there was a Sold and Bought note exchanged between
the parties whereby the respondent agreed to sell to the
appel | ant and the appellant -agreed to buy from the
respondent 90,000 bags of B Twills at Rs. 136/- per 1 00
bags. It nmay be noted that the price had cone down further
from Rs. 1551- in April to Rs. 136/- in May. There was no
protest and for the nonth of May —also the goods were
delivered by the appellant to the respondent and back by the
respondent to the appellant. Due to the fall in prices the
appel l ant clainmed Rs. 67,275/- and a decree had been passed
so far as that claimwas concerned by the trial Court 'which
has becone final. Wile the contract was accepted and a
settl enent contract was affected on the basis of delivery of
goods by the appellant as regards April and May the ~dispute
is as regards the goods deliverable in June under the 3
contracts. Regarding all the 3 contracts the first 2
deliveries due in April and May have not been disputed. For
the delivery of goods under the 3 contracts in June, 1952.
it is alleged in the plaint in Paragraph 9 as follows
"The plaintiff further states that in respect
of the Contracts nmentioned in paragraph 3
above the defendant failed and neglected to
pay for and/or to take delivery of thegoods
which were deliverable under the aforesaid
contractsin June 1952. The plaintiff duly
and in terms of the contract tendered the
Delivery Oders in respect of the said ‘goods
in respect of June Delivery but the plaintiff
wongfully failed and neglected to accept
and/or to pay for the sane."
This is the crux of the appellant’s case. The answer to this
case is found in Paragraph 6 of the witten statenment which
is as follows
245
"The def endant deni es each and every
al l egation contained in paragraphs 9, 1 0 and
1 8 of the plaint as if the sane is set out
seriatim and specifically denied. The facts
and/or validity of the alleged tender and/or
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the alleged resale and or the alleged notice

are denied."
In the witten statenent that was filed on 22nd Novenber
1952, the plea was that the respondent discovered that the
Bought and Sol d notes and contracts were and are invalid and
void as they were in contravention of the provisions of the
West  Bengal Act V of 1950. While there is a challenge to
Bought and Sold notes and contracts as being void there is
no challenge as to the validity of the delivery orders.
Wiile the allegation in Paragraph 9 is specifically denied
it does not say whether there was or there was not any
tender of delivery orders and whether the delivery orders
were in accordance with the contract or not. Mich less is
there any reference to the delivery order requiring that it
shoul d be registered with the MIIl or that an undertaking to
abi de by the conditions was insisted upon in the delivery
or der. In the anended pl ai nt Paragraph 19A was introduced
wherein the appellant reiterating that MIIls pucca delivery
orders. were nmade in terns of the contracts between the
parties ‘proceeded to state that in.any event the delivery
orders were proper tenders by virtue of trade custons and
usage of the Jute Trade in Calcutta. In the additiona
witten statement filed on 9th Decenber, 1957, further
particulars in reply to Paragraph 19A of the plaint are
given in Paragraph/2- It is stated that the delivery orders
are not in terns of the contracts and that the appellant had
no title tothem It is further stated that the delivery
orders on the face of themrelate to goods deliverabl e under
co acts between third parties, nentioned in the said
delivery orders, that the goods-are not of the description
as nentioned in the contracts and that when the respondent
called for the tender of inspection orders appellant
negl ected to tender any. |In Paragraph 4 it was stated that
the delivery orders were not transferable by endorsenent.
Though the opportunity provided by the anended plaint was
availed of for challenging the validity of +the delivery
order which was not done in the original witten statenent
the challenge to the delivery order is not based on any of
the grounds which wultimately found acceptance wth the
courts below, namely that the delivery order required
registration wth the MIIs and required the possessor of
the document to give an undertaking that he woul d abide by
the conditions and that the MIIl was not bound to recognise
the transfer.
The burden is no doubt on the appellant to prove his casebut
the parties to the suit are bound by the pr ocedur e

prescribed inthe Code of Cvil Procedure. Order VIl of
the Cvil ProcedureCode requires what a witten statenent
should contain. Order VII,Rule 2. requires that the

def endant nust raise by his pleading all natters which' show
the suit not to be maintainable, or that the-transaction is
either void or voidable in point of law, and alll such
grounds of defence as, if not raised, would be likely to
take the opposite party by surprise. Rule 3 requires  that
it shall not be sufficient for a defendant in his witten
statement to deny generally the grounds alleged by the
plaintiff. but the defendant nust deal specifically wth
each all egation of
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fact of which he does not admt the truth, except danages.
Though the respondent did not question the validity of the
delivery order at the first instance he was it |iberty to
guestion it when he filed the additional witten statenent
and to raise A grounds of defence to the validity of the
delivery order. The failure to question the validity of the
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delivery order on the ground that it required registration
with the MII or that the possessor was bound to give an
undert aki ng would be failure to conply with the requirenents
of Order VIII. The pleadings were before the Original Side
of the Calcutta H gh Court and the courts have recognised
that the pleadings of the Oiginal Side of the H gh Court
nmust be strictly construed. in Badat and Co., v. East India
Tradi ng Co., (1) this Court observed regardi ng t he
requirenents of the witten statement under Oder VIII
Rules 4 and 5, as foll ows
" These three rules froman integrated code
dealing w.th the manner in which allegations
of fact in the plaint should be traversed and
the |egal consequences flowing fromits non-
conpl i ance. The written-statenent nust dea
specifically with each allegation of fact in
the plaint and when a defendant denies any
such fact, he must not do so evasively, but

answer the point of substance. |If his denia
of ~a fact is not specific but evasive, the
said fact shall be taken to be admitted. In

such an event, the. adnmission itself being

proof, no other proof is necessary."
The respondent had anple opportunity to put forward his
objections to the delivery order in the correspondence that
was exchanged between the parties or in the witten
statement as originally filed. The ~additional witten
statenment of course, gave anot her opportunity but even in
this respondent has failed to put forward the grounds which
he is inlawrequired to do.~ On the pleadings itself it
appears. that the defence is wthout substance and bel ated
and put forward for the purpose of escaping the liability.
The three delivery orders regarding B Twill deliverable in
June on the first three contracts,  and of hessi an
deliverable in June and regarding the last contract by which
B Twill was deliverable in June, the respondent did not
receive the delivery orders. He did not wait to see whet her
the delivery orders were according to the contract or/ not.
Though the respondent is entitled to raise all ~ objections
open to him under law that the delivery orders ~are not
according to contract, his not receiving the delivery orders
and not raising the plea specifically is norein accordance
with his having been satisfied with the delivery ~orders
being according to contract and his refusal to accept the
delivery orders was to avoid the loss due to fall”in _price.
This conclusion is strengthened by his conduct. The 3
contracts specified in Paragraph 3 of the plaint were
entered into in Novenber and Decenber, 1951, for delivery of
goods in April, My and June, 1952. The 3 contracts / were
accepted and proceeded with regarding April and My delivery
in that the validity of the contracts, the delivery by the
appel l ant and the delivery back by the respondent are al
adnmtted and the appell ant was awarded a decree accordingly.
The dispute as already pointed out is, regarding the  June
delivery and
(1) AIl.R 1964 S..C 538.
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the plea that the delivery orders in respect of the goods
relating to June delivery were in ternms of the contract was
not specifically denied. There were several transactions
bet ween t he appell ant and t her espondent whi ch wil | be
referred to presently and the contractswere entered into in
the standard |.J.MA Contract forns. The fact that 3
contracts relating to two deliveries have been accepted show
that the respondent was followi ng the practice prevalent in
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Cal cuttaby respondent agreed to buy fromthe appellant and
the appellant agreed to sell to the respondent 3,00, 000
yards of hessian at Rs. 74/- per 100 yards deliverable in
equal installnments in April, May and June. It is alleged in
Paragraph 14 of the plaint that he had duly delivered the
deliveryorders and the respondent paid for and took
delivery of the sane. But t he r espondent wrongful |y
failed and neglected to pay and takedelivery of pucca
MIlls Delivery Orders relating to goods deliverablein

May and June, 1952. In the witten statenent the respondent
stated that the delivery orders delivered by the appellant
were paid for and taken delivery of by the respondent before
the relevant contract was discovered to be void. In
the witten statenent the respondent did not deny that the
appellant duly delivered the delivery orders and t he
respondent paid for and took delivery of the same but
pl eaded that he paid and took delivery before he discovered
that the relevant contract was void. It is significant that
the attack was on the contract on the ground that it becane
voi d because of the West Bengal Act V of 1950. There is
no chal I enge agai nst the delivery order. The contention of
the appellant that the delivery orders relatingto t he
present suit were the usual delivery orders which were
prevalent in the Jute Trade in Calcutta appears probable.
No specific plea that the delivery orders relating to the
suit were different fromthe deliveryorders whi ch t he
respondent accepted regarding the April delivery wasraised

nor was it contended that the delivery orders which lie
accept eddi d not contain the restrictions requiring
regi stration and giving of an undertaking. In the

additional witten statenent there is no specific reference
to Paragraph 14 of the plaint.

Anot her contract was entered into between the appellant and
the respondent on 19th April, 1952, whereby the respondent
agreed to buy fromthe appel lant-and the appell ant agreed to
sell to the respondent 90,000 bags of B Twills at Rs. 155/-
per 100 bags deliverable in June, (1952. The contract was in
the Standard I.J.M A Contract Forns. |In Paragraph 18 of
the plaint it is alleged that on the due date the plaintiff
duly tendered the pucca Delivery Orders in respect ~of the
goods deliverable in June, 1952, and the respondent failed
and neglected to accept and pay for the goods. Regardi ng
this contract the defence in the witten statement is in
Paragraph 6 where it is stated that "the facts and/or
validity of the alleged tender and/or the alleged resale
and/or the alleged notice are denied". There is no
reference about the transactions in the additional witten
st at ement.

"raking into account the fact that the appellant as well as
the respondent were engagi ng thenselves in the Jute Trade in
Calcutta and were follow ng generally the practice- of the
Jute MIls Association and had entered into various
contracts and having business rel ationship

248

the conclusion seens to be irresistible that the respondent
was famliar with the delivery order with its conditions and
accepted it as being inusein the ordinary course of
busi ness. It is difficult to accept the plea that the
delivery order was not negotiable or that it was not in the
terns of the contract and that it would not have enabled him

to take possession of the goods as he had to fulfill certain
ot her conditions as getting hinself registered with the MI|I
and giving an wundertaking as required. From these

circunmstances it is clear that the delivery orders were
according to the terms of the contract and the respondent
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hinself was aware of them The plea that the delivery
orders are not in accordance with the contract and that the
conditions inposed anbunt to a new agreenent are all bel ated
pl eas put forward to avoid the liability.
Thi s aspect of the case was not brought to the notice of the
trial Judge and the appellate court. The learned tria
Judge held that the appellant had not raised any plea of
estoppel and therefore cannot rely on the failure of the
respondent to point out the defects in the delivery
observed as follows :
"The plaintiff’s contention was that under the
contract the tender of delivery orders,
nanely, M|l Pucca Delivery Oders, was a
valid tender according to the contract and in
any event-was proper tender by virtue of trade
cust ons and under st ood andaccepted Mlls
pucca delivery orders as delivery ordersand
that the defendant had accepted mll’s pucca
del i very orders” and paid therefore with
respect to certain deliveries under t he
contracts in-question. It was also contended
on behal f of the plaintiff that in some of the
correspondence the defendant alleged that as
the plaintiff failed to tender mll’'s pucca
delivery  orders, the contract was cancelled
and, t herefore, there was in t he
correspondence never any contention on behalf
of the defendant that mll’s pucca delivery
orders. were not proper tender. No case of
est oppel ~was pleaded and I am  therefore of
opi nion that the plaintiff cannot raise any
such plea of estoppel."
The question is not one of estoppel but the inference to be,
drawn fromthe conduct of the respondent. The pl eadings as
well as the conduct |ead one to the conclusion that the
delivery orders were in accordance with the contract which
the respondent accepted, as MIls’l pucca delivery orders.
In the result apart fromthe questions of law which have
been discussed in full by all the courts the appellant is
entitled to succeed on the sinple ground that ~he has
established that in the cases in dispute the delivery orders
were in accordance with the contracts. The is allowed wth
costs.
ORDER
In view of the najority judgnent, the appeal is dismssed
with costs. P.HP.
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