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ACT:

Wakf - al al -aul ad Executed by Qudh tal ukdar--I1f offends rule
agai nst perpituity-Qudh Estates Act. 1869 (1 of 1869), ss.
11, 12, 18-Mussal man wakf Validating Act, 1913 (6 of 1913),
ss. 3, 4.

HEADNOTE:
A Hanafi Mussal man, owner of a tal ukdari estate governed by
the Qudh Estate, 1869, executed in 1925 a deed of wakf-al al -

aul ad, for the benefit of hinself,  his famly and
descendants generation after generation. He was to be the
first nmutwalli and thereafter his second son and after him
his other sons and descendants according to the /rule of
pri nogeni ture. Certain ampunts were also to be paid to
charities and for the maintenance of nmenbers of his famly

The remminder was to go to the nutwalli. After his death

the suit, out of which the present  appeal arises, was
instituted by the eldest son of his predeceased el dest ~ son
claimng succession to the estate according to male 1inea
prinmogeniture under the Act. Hi's case mainly Was that the
wakf deed was invalid in view of ss. 11 and 12 of the  Act.
The trial court found that the deed

21

was genuine and valid and dism ssed the suit. On appeal the
Hi gh Court, while upholding the finding of the trial ~ court
that the wakf deed was a genui ne docunent, dismissed the
suit on the ground that the deed contravened s. 12 of the

Act . Section 11 of the Act provided that the estate
conferred on a tal ukdar was an absol ute estate he having the
right to transfer or bequeath it in any manner he |iked.

Section 18 dealt with gifts to religious and charitable
uses. Section 12 of the Act provided as follows: -

"No transfer or bequest under this Act shall be valid where
by the vesting of the thing transferred or bequeathed may be
del ayed beyond the lifetine of one or, nmore persons, |living
at the decease of the transferee or testator and the
mnority of some person who shall be in existence at the
expiration of that period, and to whom if he attains ful
age, the thing transferred or bequeathed is to belong."

Hel d, (Gaj endragadkar and Wanchoo, jj.), the oudh Estates
Act, 1869, was a complete Code by itself so far as the
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hol ders of talukdari estates were concerned and the rights
of such hol ders nust be determ ned and circunscribed by the
provi sions of the Act.

Al't hough a wakf-alal-aulad was a gift in favour of God, it
could be wvalidonly if it cane withins. Il of the Act.
Section 18 of the Act nmerely provided the procedure for
making gifts to charitable and religious uses and the power
to nake a gift was to be found in s. 11. In any case, such a
gift was subject to the provision of s. 12 of the Act.

The words 'religious or charitable uses’ in s. 18 of the Act
which applied to talukdars of all religious, properly
construed, could not mean that provision for one’s children
would be provision for religious and charitable uses. A
wakf, such as the one in the present case, in which the
beneficiaries mainly were the descendends of the wakf would
not, therefore, fall within s. 18 of the Act. Treated as a
gift to God, He would have no beneficial ownership in it for
generations to - cone. Sections. 3 and 4 of the wak f
Val i dating Act, 1913, could not alter the position

Bi kani M's v. Shuklal Poddar, (1893) T. 'L. R 20 Cal. 16,
consi der ed.

Abdul  Pal a Mohaned | shak v. Russonoy Dhur Choudhry, (1894)
L. R 22 T. A 76, referredto.

The word ‘vesting” in-~s. 12 of the Act nean absolute
vesting, nmeaning /'thereby that the person in whom the
property vested could deal with it andits usufruct as he
i ked. Even though therefore, the, property-in the instant
case m ght vest

22

in God imrediately on the creation of wakf-alal-aulad, the
absol ute vesting which s. 12 contenpl at ed woul d be post poned
beyond the period prescribed by it. The wakf-alal -aul ad
was, therefore, hit by s. 12 of the Act and nust fail

Per Sarkar, J.-The religious and charitable uses nentioned
in s. 18 of the Act were not such as are contenplated in
English law only. The Act contenplates a transfer by way of
Wakf as a transfer intervious such a transfer would be a
gift which is permtted by s. 11 of the Act.

The wakf, in the instant case, was valid under ss. 3 and 4
of the Mussal man Wakf Validating Act, 1913, and it was not
correct to say that under it the usufruct was transferred to
unborn di scendants. Under the Mbhanmedan law a wakf is a
gift to charity and everything vests in god inmediately on
the declaration of wakf so that the profits may revert to or
be applied for the benefit of mankind.

Since the passing of the wakf Validating Act, 1913, a wakf
as as much a wakf as any other variety of and

its subject-matter vested imrediately on its creation in
God, for the benefit of mankind, not as a trustee but as the

owner . The descendant of the wakf acquired no vested
interest in the wusufruct of the wakf properties. The
vesting of the property not being postponed at all, ' there,

was no contravention of s. 12 of the Act.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 256 of
1959.

Appeal fromthe judgnment and decree dated February 22, 1954,
of the Allahabad H gh Court (Lucknow Bench) at Lucknow in
First CGvil Appeal No. 50 of 1946.

S. P. Sinha and Reneshwar Nath for the appellant.

alal -aul ad  w

C K. Daphtary, Solicitor General of India,E. Udayar at hnam

and S. S. Shukla, for respondent No. 1.
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1962. March 26. The Judgnent of Gajendragadkar and
Wanchoo, JJ., was delivered by Wanchoo, J. Sarkar, J.,
delivered a separate Judgnent.
WANCHOO, J.-This 1is a defendant’s appeal on certificate
granted by the All ahabad H gh Court.
23
The suit was brought by Thakur Sabir Ali plaintiff
respondent for possession. The following pedigree table
(omtting the unnecessary nanmes) which is not in dispute,
may be set out to appreciate the case of the plaintiff--
Am r Baksh
(died in 1857)

| |
Nabi Baksh Fat h Mbhd.

(died in 1899) (died in 1890)
|
| | | |
First wife = Asghar Al = Second wi fe

| | | I | | |
Fatim Nsirali Aeysba Mhd. Mohd Mohd. Bi bi

Bi bi | Bi bi Umrar Al'i I smail Zai na
D3 Sabirali D2 D1 D5 D6 D7

(now appell ant)
The case of the plaintiff was that Thakur Amr Baksh owned
consi derable property Known as Tipraha Estate in the
district of Bahraich at the tine of the, annexation of Qudh.
He died in 1857 and was succeeded by his son Thakur Fateh
Mohd., who was subsequently recognised by the Governnent as
the tal ukdar of the Tipraha Estate. Thakur Fateh Mhd. died
i ssuel ess and on his death Thakur Nabi Baksh succeeded him
as the talukdar wunder the famly custom and under the
provisions of the OQudh Estates Act, No. 1 of 1.869,
(hereinafter <called the Act). On the death of Thakur Nab
Baksh the estate passed to his only son Asghar Ali, who in
his life time acquired certain other properties which
24
were both tal ukdari and non-tal ukdari in nature. |In August,
1925, Thakur Asghar Ali executed a deed of wakf alal-aul ad
by nmeans of which he created a wakf of his-entire property
for the benefit of hinself, his famly and descendants
generation after generation. He was to be the first
mutwal li for his lifetime and thereafter his (son Thakur
Mohd. Urar, and after him his other sons and then his
ot her descendants selected according to the rule of
prinmogeniture were to be mutwallis. The wakf deed  provided
that sone anounts would be paid to charities and sonme as
mai nt enance allowance to the nenbers of hi s famly
generation after generation, the remainder going to the

mutwal li. Asghar Ali died in February, 1937, |eaving behind
properties included in Schedules Ato | appended to the
pl ai nt. Di sputes arose thereafter about succession to and

possession of his properties. Mhd. Unmar clained to be
entitled to the entire property under the wakf deed of
August, 1925, while the plaintiff, being the el dest son of
the eldest on Nasirali who had died in the lifetime of his
fat her Thakur Asghar Ali clained succession to the property
under the rule of lineal prinogeniture. This led to
protracted litigation in the Revenue Courts and eventually
an order for nutation was passed in favour of Thakur Mohd.
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Urar defendant who is now dead. Thakur Mohd. Urar cane
i nto possession of the properties nentioned in schedules A,
B, Db E, F, H ' except certain items nentioned therein) while
the other defendants cane into possession of certain other
properties, wth the details of which we are not concerned
now.
Thakur Sabir Ali then instituted the present suit for the
possession of the entire property left by Thakur Asgharal
and for mesne profits. H's case was that he was entitled to
succession under the rule of male lineal prinobgeniture in
accordance with the provisions of the Act and the famly
custom He denied the execution, attestation, genuineness,
25
and validity of the wakf deed alleged to have been executed
by Thakur Asgharali, which was relied upon by Thakur Mbhd.
Urar for his titleto the property. The wakf deed was
further challenged on other grounds wth which we are
however not concerned now except one. But the main attack
agai nst the validity of the wakf deed was that the subject
matter of “the deed was property subject to the specia
provisions. of the Act and therefore the said deed was not
valid, particularly inview of the provisions contained in
ss. 11 and 12 of the Act. This is the main point which
falls to be considered in the present appeal
The defence was that the wakf deed was duly executed and
regi stered and acted upon and that no fraud, undue influence
or coercion as alleged by the plaintiff had been practiced

upon Thakur Asgharali in that connection. It was further
al l eged that even if the wakf was invalid as a gift it would
be operative as a will and the nutwalli would be entitled to

the possession of the whole of the -estate of Thakur
Asgharal i under the wakf deed. The defendants al so resisted
the attack on the wakf deed based on the provisions of the
Act .

The trial court found that the wakf deed was duly executed
and was a genui ne and valid docunent. The trial court also
found that the plaintiff was entitled under the famly
custom and al so under the provisions of the Act to inherit
by the rule, of male lineal prinopgeniture such properties as
were | eft by Thakur Asgharali at the time of his death; but
as the trial court held that the wakf deed was valid, it
dismssed the suit of the plaintiff except with respect to
two properties in Schedule Ato the plaint. The suit was
decreed with respect to these two properties on the ground
that they were not included in the wakf deed.

There was then an appeal by Sabirali to the Hgh Court. It
uphel d the finding of the trial court

26

that the wakf deed was a genui ne docunent. It also  held

that it was a: valid wakf as a wakf-alal-aulad under the
Mussal man Wakf Validating Act (No. 6 of 1913); but-it held
that the wakf deed was invalid because it contravened the
provision of s. 12 of the Act. The H gh Court however
further held that even though the wakf deed failed as a deed
creating a wakf, the directions contained in it for the
paynment of mai ntenance all owance and right of residence in
favour of persons who were alive at the date of the death of
Asgharali and for the expenses to be incurred in respect of
charities would be binding on the plaintiff as being the
last will and testament of Asgharali. 1t therefore allowed
the appeal and decreed the plaintiff’s suit for possession
over the properties which were included in the deed of wakf
as al so-over the other properties which belonged to
Asgharali at the time of his death subject to all owances and
charities to persons living at the time of the death of
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Asgharali and declared that the all owances and anmounts to be
spent on charities were to be a charge on the properties
nmentioned in the deed of wakf. The H gh -Court decree also
cont ai ned vari ous consequential directions with which we are
however not concerned in the present appeal. The plaintiff
having riot appeared fromthat part of the decree by which
the all owances and the anpbunts to be spent on charities have
to be paid out of the properties included in the deed of
wakf and by which a charge was created on the properties
therefore, that part of the decree of the High Court has
becore fi nal

The rmain question therefore that falls to be considered in
this appeal is whether the High Court’s view that the wakf

is invalidin viewof a. 12 of the Act is correct. It is
necessary therefore torefer briefly to the history of the
tal ukdari estates wi th which the Act is concerned. Suffice

it to say that after the Mitiny of 1857 was over, Lord
Canni ng, the
27

then Governor-General of India issued a proclanmation on the
15th of March, 1858, by which all proprietary rights in the
soil belonging to persons in Qudh (with the exception of the
rights of a few tal ukdars) were confiscated. At the same
time indulgence was promsed to those who surrendered

promptly. In view of that prom se nost of the talukdars did
surrender with the result that they received back their
estates’,- only those who did not ~surrender lost their

estates and these estates were given to other tal ukdars who
had proved loyal to the British Governnent as a reward for
their loyalty. This re-grant was done by nmeking settlements
with talukdars and issuing sanads to them Thus all the
preexisting rights of the talukdars were first taken away
and then fresh grants wunder the ternss of sanads and
procl amations issued at the tine were nade to them Thi s
was foll owed by the Qudh Estates Act of 1869, which further
defined the rights of talukdars tothe estates granted to
them by the British Government. ( It will appear from the
provisions of the Act that the rights of talukdars and
grantees to whom estates were granted by the British
Government were defined in the Act w thout distinction of
religion or caste, so that the Act governed all tal ukdars
irrespective of the religion to which they —mght belong.
Further the right of succession is also provided in the Act
and the personal |aw of a talukdar with respect” to the
tal ukdari property stands abrogated except and in so far the
Act imports it. Further it is clear that in respect of
matters dealt with by the Act, it is a self-contained and
conplete Code with respect to tal ukdari property covered by
it. This was the view taken by the Privy Council in Chandra
Ki shore Pewari v. Sissendi Estate (1), where it was observed
that ,the CQudh Estates Act is a special Act “affecting
special class of persons in respect of the properties
conferred upon them The Act is self-contained

(1) A 1. R (1949) P. C 207.

28

and conplete in regard to the natters contained in it". It
is in this background that we have to consider t he
provi sions of the Act.

Let wus therefore exanm ne the schene of the Act. The 1ong
title of the Act says that it is ",an Act to define the
rights of talukdars and others in certain estates in Qudh,
and to regulate the succession thereto." The preanble then
says, "Wiereas, after the reoccupation of Qudh by the
British Government in the year 1858, the proprietary right
in diverse estate in that province was, under certain
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conditions, conferred by the British Governnent upon certain
tal ukdars and ot hers; and whereas doubts may arise as to the
nature of the rights of the said talukdar and others in such
estates, and as to the course of succession thereto; and
where as it is expedient to prevent such doubts, and to
regul ate such course, and to provide for such other matters
connected therewith as are hereinafter nmentioned." It is
clear therefore that the Act was nade to define the rights
of holders of talukdari estates and to regulate t he
succession thereto and the provisions in the Act being a
conplete Code relating to the special class of the persons
in respect of the properties conferred upon them by the
British Governnent, whatever right the talukdars had in the
property conferred on themwoul d have to be found in the Act
and woul d be circunscribed by its provisions.
Sections 2 of the Act'is the definition section ,Ind we are
primarily concerned with the definition of the wor d
"'transfer" therein which is as follows: -
"Transfer with its grammatical variations and
cognat e expr essi ons, neans to nake an
alienation inter vivos whether before or after
the commencenent of this Act."
Section 3 defines the rights of a talukdar and |ays down
that a tal ukdar has a pernmanent, heritable and transferable
right in the estate conprising the

29
villages and lands nanmed in the Iist attached to the
agreement or kabul iyat executed by such tal ukdars when such
settlenent was nmade with him Section 8  provides for

preparation of lists of talukdars and others grantees and it
is not in dispute that the Tipraha estate is nentioned in
lists | and Il prepared under s.8 of the Act. Then we cone
to s.all which deals with the powers of talus to ‘transfer
and bequeath properties hold by themunder the Act, the
rel evant portion of which is as bel ow-
"Subject to the provisions of this Act, and to
all the conditions other than’ those /relating
to succession under which the. estate was
conferred by the British Governnent, every
tal ukdar and grantee, —and every heir and
| egatee of a talukdar and grantee, ~ of sound
mnd and not a mnor, shall be conmpetent to
transfer the whole or any portion of his
estate, or of his right and interest ~therein

during his life-tine, by sale, exchange-,
nort gage, |ease or gift and to bequeath by his
will to any person the whol e or any portion of
such estate, right and interest.............
It will be clear froma bare perusal of this provision  that
the estate conferred on a talukdar was an absolute estate
for he had the right to transfer it in any manner “be |iked
and to any person be liked and even to sell it away
conpletely ignoring the heirs under the personal |aw Then

cones S. 12 which reads thus -
"No transfer or bequest under this Act shal
be wvalid whereby the vesting of the thing
transferred or bequeathed nmay be del ayed
beyond the life-tine of one or, nore persons,
living at the decease of the transferee or
testator and the mnority of sone person who
shall be in existence at the expiration of
that period, and to whom if he attains ful
age, the thing transferred or bequeathed is to
bel ong, "
30
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. mD
Thi s section provides the rul e agai nst
perpetuity so that even though the tal ukdar
under the Act had an absolute estate and could
transfer it as he pleased or will it away as
he pl eased he could not in view of s. 12 make
a transfer or bequest which mght infringe the
rule against perpetuity. Section 13 deals
with procedure relating to transfers by gifts
and provides that transfer by gift wll be
made by an instrument signed by the donor and
attested by two or nore witnesses not |ess
t han three. nonths before his death and
presented for registration within one nonth
fromthe date of its execution and registered
and it~ further provides that no gift mnade
shall© be ~valid unless followed wthin six
nonths from the date of execution of the
instrument of gift, by delivery by the donor
or his representative in i nterest, of
possession of the property conprised therein
The foll owing sections deal with bequests and
with procedure of transfer other than gifts
with which we are not concerned. Then we cone
to s/ 18, which deals with gifts for religious
and charitable uses and is in these terns: -
"No ' talugqdar or grantee, and no heir or
| egatee of a taluqdar or grantee, and no
transferee nmentioned in section 14, and no
heir or legatee of such transferee, shall have
power to - give his estate,” or ~any portion
thereof, or any interest therein, to religious
or charitable uses, except by an instrument or
gift signed by the donor and attested by two
or nore witnesses not less than three nonths
bef ore hi s death and present ed for
registration within/one nonth fromthe date of
its execution and registered."
It wll be seen that there is one difference between's. 13
which deals with gifts for purpose other than religious and
charitable and s. 18 which deals with gifts for religious
and charitabl e uses inasnmuch as delivery of —possession is
not made necessary for the

31
validity of the gift under s. 18 as is the case in s. 13
(2). The rest of the Act deals with intestate succession

and other matters with which however we are not concerned.

The nmain contention on behalf of the appellant is that a
wakf-alal-aulad is outside the provisions of the Act
al together and nust be deened to be a valid instrunment in
view of Act VI of 1913. 1In the alternative it is- clained
that even if a wakfalal-aulad cones within the perview of
the Act it will be governed by s. 18, and if it conplies
with the provisions of that section it will not be hit by s.
12, the argunent being that s. 18 is independent of s. 12.
We can see no validity in the first contention on behalf of
the appellant, nanely, that a wakf-alal-aulad is entirely
outsi de the purview of the Act and the provisions of the Act
will not apply to it and it will be valid in view of Act VI
of 1913. It is not disputed that the property wth which
the wakf-alal-aulad in this case deals is property which
woul d be governed by the Act. W have already said that the
Act is a special Act affecting special class of persons in
respect of the properties conferred upon themby the British
CGovernment and is a ,self-contained and conmplete code in
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regard to the matters contained in it. Therefore, so far as
the property which cones under the Act is concerned, we nust
find power in the Act conferred on the talukdar to deal with
the property, and it cannot be accepted that the tal ukdar
can deal with the property which is governed by the Act in
any manner not provided by the Act. |If the creation of a
wakf-al al -aulad is out side the purview of the Act it wll
be clear that any wakf-alal-aulad dealing wth property
which is governed by the Act would inmediately be invalid
,s0 far as that property is concerned, for the property
conferred on the talukdar which is governed by the Act can
only be dealt with as provided in the Act and not otherw se,
the Act being a conplete Code with respect to the rights of
the talukdar to deal with such property. On the argunent
therefore
32
that a wakf-alal-aulad” is a manner of dealing wth the
property which is entirely outside the Act, the wakf nust
fail at onceso far as it deals with property governed by
the Act.
But we are of opinion that the contention that a wakf-alal-
aulad is sone thing which is entirely outside the purview of
the Act, even though- it may deal with property governed by
the Act cannot be accepted. A wakf-alal-aulad nust by its
very nature be sonme kind of transfer of property by the
person nmaking the wakf. Previous to Act VI of 1913, the
Privy Council had held in Abul Fata Mahoned |shak v.
Russonpy Dhur Chowdry (1) that “under Mahonedan law a
ily settlenent expressly made as wakf is- not
| egal merely because there is anultimate but illusory gift
to the poor’ It wail because of this judgment by whi ch wakf -
al al -aulad as known to Mahonedan | aw were declared illega
that Act VI of 1913 was passed by which such wkfs ' becane
| egal . OQovi ously, therefore, when such wakfs becone ' | ega
there was a transfer of the property covered by the wakf and
the transfer was in favour in of - God Almghty in whom
thereafter the property subject to wakf becone vested. This
following fromthe theory of Mahonedan | aw under whi ch wakfs
greated for purposes which are considered by that lawto be
religious and charitable result in the transfer of ownership
of wakf property in perpetuity to God Al mghty. Further the
transfer being w thout consideration can only amunt to a
gift. Ther ef ore, wakfs-al al -aul ad whi ch have becone valid
after Act VI of 1913 nust be held to be gifts of property to
God Al mighty for certain purposes and are clearly transfers
within the neaning of that termin s. 2 of the Act.
Incidentally we may, add that the use of the words "inter
vivos" in the definition of the word "transfer” nerely
enphasi ses that the transfer nust be one effective during
the lifetime of the transferor as contrasted with a
(1) (1894) L. R 22 1. A 76.

38
transfer by wll which takes effect on the death of the
transferor. \Wenever therefore a transfer takes place by a
wakf-al al -aulad and the property included in the deed is
governed by the provisions of the Act we have to go to the
provi sions contained in the Act with respect to the power of
the tal ukdar to make such transfer. The transfer would only
be wvalid if it is withinthe powers conferred on the
t al ukdar.
This brings us to the alternative argunment raised on behalf
of the appellant. Cbviously, a wakf-alal-aulad being a gift
in favour of God Al mighty the property covered by it in the
present case being one governed by the Act, we have first to
go to s. 11 to see if agift is pernmtted under that

per pet ual

fam
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secti on. We have already set out s. 11 and that permts a
gift to be nade by the talukdar of all the property or any
portion of it or any interest therein. This takes us

i medi ately to ss. 13 and 18. Section 13 deals with gifts
other than those for religious and charitabl e purposes and
we are therefore not concerned with it. Section 18 deals

with gifts for religious and charitable uses. The
contention of the appellant in this behalf is that s. 18 is
an i ndependent section and gifts for religi ous and

charitabl e purpose can be made under it and we have only to
| ook to that section to determne the validity of a gift for
religious or charitable purposes nade by a talukdar of
property governed by the Act. W are however of opinion
that s. 18 only provides for the procedure for making gifts
to charitable and religious purposes while s. 13 provides
for the procedure for naking gifts to other persons for
ot her purposes. The power of the talukdar to nake a gift is
to be found in s I, the manner in which he can make a gift
is to be found in a. 13 for one class of gifts and ins. 18
for another class of gifts. Therefore we cannot accept the
ar gument t hat a. 18 is an i ndependent section
fully.providing of gifts of a charitable and religious
nature; it is merely a procedural provision

34

for gifts of the type covered by it. But even if the
argunent of the |earned counsel for the appellant were
correct that s. 18 is an independent provision relating to
gifts for charitable or religious purpose, the gifts made

under s. 18 would still be subject to s. 12, as s. 12 opens
with the words "no transfer of bequest under - this Act shal

be wvalid". Therefore, even-if s. 18 were an- independent
section it still deals with a transfer of a particular type
under the Act and that transfer woul d al so be subject to s.
12. W may in this connectionreferto s. 18 of the

Transfer of Property Act (No. 4 of 1882) which specifically
provides that the rule against perpetuity (s. 14 of the
Transfer of Property Act) shall not apply to transfer "for
the benefit of the public in the advancenent of religion
know edge, commerce health, safety or any other ~object
beneficial to nankind. Section 18 of the Act  however
provi des no such exception so far as religious or charitable
gifts nade under the Act are concerned and such gifts are
al so subject to s. 12
Two questions then arise when we have to consider the
application of s. 12 to this wake The first is whether the
purpose of this wakf is a religious or charitable  purpose
within the meaning of s. 18 of the Act. Now what the wakf
deed provides is that an insignificant portion of the income
woul d be used for certain religious purposes; the rest of
the incone is to be used for the benefit of the wakif and
hi s descendants from generation to generation and it is only
when the line of the wakif is conpletely extinct that the
whol e of the inconme of the property could be wutilised for
what may be called charitable or religious purposes. It is
urged however that even though the lion's share of the
i ncome of the property would be used for the descendants of
the wakif, the wakf will still be a religious and charitable
one, for the property imrediately vests in God Al nmighty and
is to be used for the benefit of H s creatures, which of
course include the wakif and

35
hit; descendants. Reliance in this connection’ is placed on
the dissenting judgnent in Bikani Ma v. Shuklal Poddar (1)
in which Anmeerali J. expressed the 'viewthat a wakf in
favour of the wakif and his descendants would be for
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charitabl e purpose under the Mahonedan law. It is enough to
say that this was not the view of the majority of that
Court. Further in Abul Fata Mahomed |shak’s case (2) the
Privy Council <clearly held that a wakf wunder which the
beneficiaries were the descendants of the wakif could not be
treated as one for a charitable purpose even under the
Mahormedan | aw. Apart fromthis aspect of the matter, we are
not here concerned with the Mhonedan |aw and what
constitutes a charitable wuse wunder that |aw W are
concerned with a statute passed in 1869 by the British when
they were rulers of this country and we have to interpret
the English words used in that statute as understood by
those who framed the statute. The words with which we are
concerned are "religious or charitable uses" which appear in
s. 18 of the Act, and it would in our opinion require no
persuasion to hold that the authority which was framng the
Act could not have possibly intended that provision by wakf
for one’s children was provision for religious or charitable
uses. The view taken by the Privy Council in Abul Fata
Mahored ‘| shak’ s case (2) clearly shows that the authority
responsi ble for the Act coul d never contenplate wakfs in
whi ch the beneficiaries were the descendants of the wakif as
wakfs for religious or charitable purpose. Further, the Act
applies, as we have already nentioned, not only to Mahonmedan
tal ukdars but talukders of all religions and it could hardly
be intended when the words ",religious or charitable uses"
were wused in s. 18 that a wakf in which the beneficiaries
were in the main the descendants of the wakif would be
included in s. 18. Such wakfs could never be considered to
be for charitable or religi ous purposes under

(1) (18 93) 1. L. R 20 Cal. 116.

(2) (1894) L.R 22. |.A 76,
36
H ndu l|aw or the Christian law. I'n these circunstances it

must be held that the wakf in the present case, though in
theory it vests the property in God Almghty, is not for
charitable or religious purposes. It nust therefore be
treated as a gift to God Almighty in which however for
generations to come CGod Al mghty would have no - beneficia
ownership. Nor do we think that the Wakf Validating Act of
1913 mekes any difference to this position. That Act
specifically provides by s. 3 that a Muslim can lawfully
create a wakf-alal-aulad. This however does not nean that
the purpose of such a wakf is a religious or charitable
pur pose. This is made clear by the proviso to s. 3, ~which
provides that the ultinate benefit in such a case nust be
for a religious or charitable purpose. The proviso would
have been unnecessary if the purpose of a wakfal al -aul ad was
recogni sed as religious or charitable by this law. The sane
in our opinion will follow fromthe provision in s. 4.

In such a case s. 12 nust invalidate this wakf. As -we have
already said, s. 12 provides the rule against perpetuity;
but it is said that the rule against perpetuity provided in
this section is not infringed by this wakf because the
property is vested in God i mediately when the wakf-alal-
aulad is created and all that s. 12 requires is that the
vesting of the property transferred should not be delayed
beyond a certain period. It is urge, that in this case the
vesting takes place imrediately on the making of the wakf
and therefore the gift is not covered by s. 12. Thi s
imediately raises the question as to what is neant by
vesting wunder s. 12. It may be conceded that property
included in a wakfal al -aul ad vests in God Al nmighty, but the
vesting that s. 12 says nmay not be del ayed beyond a certain
period is in our opinion absolute vesting (i.e., vesting of
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both 1egal and beneficial estate) which may not he del ayed
beyond a certain period, Such absolute vesting involves that
the person in whom

37
the property is vested can deal with it as he likes and can
deal with its usufruct also as he likes. |If the person in

whom the property may be legally vested cannot deal with the
usufruct as he likes, there, is not that absolute vesting of
the property in himwhich the rule against perpetuity
enshrined in. s. 12 requires. |If this were not so, it wll
be quite easy to get round the rule against perpetuity by
creating a trust in which the property i mediately vests in
the trustee and then providing for beneficial enjoynment in
perpetuity by other persons in whom the property never
vests. It is wall settled that a trust of this kind
i medi ately vesting the property in the trustee leaving the
usufruct tied up for ever for the benefit of other persons
infringes the rul'e agai nst perpetuity. W may in this con-
nection refer to, a passage fromuUnderhill’'s "Law of Trusts
and Trustees", tenth edition, dealing with the Rule against
Perpetuities at p. 70, which is in these terns :-
settled on private trusts for an indefinite
period, so as'to prevent it being freely dealt
with 4 and, consequently, the power of so
doing has been curtailed by a rule known as
the rule agai nst perpetuities.. That rule is,
that. every future limtation (whether by way
of executory devise or trust)  of real or
per sonal property, ~the vesting of whi ch
absolutely as to-personality, or in fee or
tail as to realty, is postponed beyond 1Iives
in being and twenty-one years afterwards (wth
a further period of gestation where it exists)
is void."
Even though therefore the _property my vest in CGod
i medi ately on the creation of the wakf-alalaulad in this
ease, the beneficial enjoynent thereof is not /for the
purposes of God religious or charitable purposes, the
vesting which is envisaged by s.,12 is undoubtedly postponed
in this case
38
beyond the period allowed by that section.  Therefore, the
wakf in this case even though it may be treated as a gift to
God legally vesting property in Hm inmediately on -its
execution is hit by s. 12, for the absolute vesting which
that section contenplates is postponed beyond the period
mentioned in that section. The view therefore. taken by the
Hi gh Court that the wakf in this case is hit by s. 12 of the
Act is correct.
Finally, it was urged that at any rate, so long as the
appellant Mhd. Ismail is alive the plaintiff respondent
could not claimpossession and therefore the decree of the
Hi gh Court to that extent was wong. W have not been able
to appreciate this contention at all. Once the wakf fails
as a whole, as we hold that it does, Mhd. Ismail cannot
claim to remain in possession, for his right to remain in
possessi on depends upon his being nmutawal | i of the wakf The
Hi gh Court was therefore right in decreeing the suit brought
by the plaintiff-respondent. The appeal therefore fails
and, is hereby dismssed with costs.
SARKAR, J.- Thakur Mohammad Asghar Ali, a Hanafi Missal nman
was the owner of the Tipraba Estate, a taluqdari estate
governed by the Qudh Estates Act, 1869. It appears that be
al so owned certain other i movable properties and novables
of some value. Wth regard to these latter, however, no
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guestion has been raised in this appeal and it is not
necessary to deal with them especially.

On  August 26, 1925, Asghar Ali executed a deed of
Wakf-al al -aul ad in respect of all his proper. ties the val ue
of which was estimated in the (feed at Rs. 10, 00, 000. By
this deed he provided for an expenditure of a total annua
sum of Rs. 1,000 for the purposes of a nobsque, the
destitute, helpless students and also provided for sone
guzara (maintenance) to his nother, wife and children, and
after

39

them to their respective heirs till the line of a guzaradar
becane extinct. He constituted hinself the first nutawall
under the Wakf with full right to spend the anount saved
after the paynent of the aforesaid suns. He also provided
that after his death. his second son Mohanmad Urar woul d be
the mutawal i for his life and after himhis other sons, one
after the other, and that after the death of his last son
the succession to the nutawalliship would devolve by the
rule of ‘prinogeniture according to the customobtaining in
his famly. In the end he provided that if no one renained
to succeed to the office of nutawal li, Governnent woul d nmake
proper arrangenents for applying the usufruct of the wakf
property for purposes of the nmobsque, religious sacrifice of
goats, distribution of the guzaras and grant of schol arshi ps
to poor Mohammedan students. He died on February 27, 1937.
After Asghar Ali’s death disputes sprang up between his
descendants. The respondents, Sabir Ali, the el dest son of
Nasir Ali the predeceased el dest son of Asgar Ali, clained
that the wakf was neither genuine nor valid and that
therefore, under the rule of prinogeniture as provided in
the CQudh Estates Act which governed the Tipraha Estate he
alone was entitled to all the properties |eft by Asghar Ali.
This clai mwas di sputed, anong others, by Mhanmad Urar who
contended that he was entitled to the properties in terns of
the wakf. It does not appear to have been in controversy
that in the absence of the wakf, (the respondent Sabir Al
would be entitled to the properties wunder the rule of
prinmogeniture by which adnmittedly the devolution of the
properties was governed. Eventually the respondent Sabir
Ali filed the suit out of which this appeal arises, claimnng
the properties left by Asghar Ai wunder the rule of
pri nmogeni ture. Ho denied the execution, attestation
genui neness and validity of the deed of wakf on  various
grounds. Mhamad Urar, who was the first defendant in
40
the suit, resisted it basing hinself on the deed of wakf.
The widow and the other children of Asghar Ali| were  also
defendants in that suit and opposed the respondent = Sabir
Ali’s claimon various grounds but with these this appeal is
not concer ned.
The trial Court found the deed of wakf to be valid in | every
way but came to the conclusion that certain properties left
by Asghar Ali had not been included init. Wth regard to
these it nmade a decree in favour of the respondent Sabir Al
and this part of the decree was never chall enged and has
therefore become final. The trial Court dis,nissed the rest
of the respondent Sabir Ali’s suit as it took the view that
the deed of wakf was valid and under it Mhanmed Umar was
entitled to the properties as the Mutawal |l i

The respondent Sabir Ali then appealed to the High
Court at Allahabad. Wile the appeal was pending their
Mohammad Umar and Mohanmmad Ali, anot her defendant, died and
their Jlegal representatives were brought on the record in
their places, and another son of Asghar Ali, the appellant
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Mohammad | smail who al so was a defendant in the suit and who
had becone the nmutawal i under the ternms of the deed of wakf
on the death of Mhamad Umar and Mhammad Ali, was
substituted as mutawali in the place of Mhammad Umar. The
Hi gh Court agreed with the view of the trial Court that the
wakf deed was genuine and had been executed wth due
formalities but held that it was of no effect as it of fended
the rule against perpetuity contained ins. 12 of the Qudh
Estates Act to the terms of which | shall presently refer.
Agai nst that judgnent Mohamrad |smail has filed the present
appeal

Two questions have been raised in this appeal. The
first is whether the Act permits a transfer by way of a wakf
as it only permts transfers inter vivos
41.
and by will and the second whether the wakf created in this
ease offends s. 12 of the Act.
Section 2 of the Act defines transfer’ as alienation inter
Vi vos. Section 11 provides that subject to certain things
to which it is Dot necessary to refer, every taluqdar of
sound mnd and not a mnor shall be conpetent to transfer
the whole or any portion of his estate or of his right and
interest therein, during his life time by sale, exchange,

nortgage, |ease or gift and to bequeath by his well to any
person the whole or any portion of such estate, right and
i nterest. So it was said that a taluqgdari estate can be
di sposed of either by a transfer inter vivos in one of the
manners mentioned in s. 11 or by ~a wll also therein
mentioned but in no other way. 1t was contended that the

wakf in this case did not constitute a disposition in either
of these nmethods and was therefore bad.

I think it necessary in howto refer totw nore sections of
the Act before exanmining this contention. ~The first.is s.
13 which is concerned with gifts of the estate for purposes
other than religious or charitable and with this section we
are not concerned in this appeal. The other is s. 15 which
provides that no 'talugdar "shall have power to give his
estate, or any portion thereof, ony interest therein’ to
religious or charitable uses, except by an instrunent of
gifts signed by the donor and attested by two or nore
wi tnesses not |ess than three nonth before his-death and
presented for registration within one nmonth fromthe date of
its execution and registered."” It is not in controversy that
the properties covered by the deed of wal kf from ,(,states’
wi thin the neaning of the Act.

Wth regard to the contention that a transfer by way of wakf
was not permitted by the Act as it is not a transfer inter
Vi vos it seems to ne that a transfer inter Vi vos
contenplated by the Act does not exclude a transfer by way
of waif. Section 18

42

contenplates a transfer to religious and charitable | uses.
That section as it now stands was enacted by U P. Act 11
of 1910. | find it inpossible to think that the religious
and Charitable uses nentioned init were such as -are
contenplated in English law only, for the Act was neant for
Indian taluqgdars of all comunities the |arger number of
whom were Mohanmedans and Hindus. If it were so, no Hindu
could have created a debutter nor a Mdhanedan any wakf for
each would have been badas a gift to a superstitious use
(Bourne v. Keane)(1l) and also as gift to God. | cannot
i magi ne that the Act intended such a result. Therefore, in
ny view the Act contenplated a transfer by way of wakf as a
transfer inter vivos. This variety of transfers can easily
be brought under gifts nentioned in s. 11 as such transfers
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are without consideration and vol untary.
The other question is whether a wakf- alal-aulad of fends s.
12. That section is in these termns :
S. 12 No transfer or bequest under this Act
shall be wvalid whereby the vesting of the
thing transferred or bequeat hed may be del ayed
beyond the life-tinme of one or, nore persons
living at the decease of the transferee or
testator and the minority of sone person who
shall be in existence at the expiration of
that period, and to whom if he attains ful
age, the thing transferred or bequeathed is to
bel ong.
The High Court held that the wakf was a valid wakf under the
Mussal man Wakf Validating Act, 1913 but it hold that it
offended s. 12 inasnuch-as "though the corpus of wakf
property is transferred to God Al mghty, yet Its usufruct is
transferred to unborn descendants of the wagi generation
after generation." 1 amunable to accept this view of the
matter,
(1).[1919] A.C. 815, 845.
43
In Abul Pala Mahomed Ishak v. Russompoy Dhur Chowdry (1) the
Privy Council held that in a wakf of the kind that we have
before us, the gift to charity after the total extinction of
the donors’ famly was illusory and therefore there was
really no wakf at all and "the poor have been put into this
settlenent nerely to give it a colour of piety, and so to
| egal i ze arrangenents nmeant to serve for the aggrandi zenment
of a famly": (p. 89).  This decision caused considerable
di ssatisfaction in the Mohamedan conmunity in India and to
| egal i se wakfal al -aul ad the Mussal man Wakf Validating Act,
1913 was passed. That Act defines wakf as "the permanent
dedi cati on by a person professing the Missal man faith of any
property for any purpose recognised by the Missal man | aw as
religious pious or charitable": s. 2(1). Sections 3 and 4
of this Act provide as follows :-
S. 3 : It shall be lawful for any person
professing the Mussalnman faith to. create a
wakf which in all other respects is in accor-
dance with the provision of Missal man | aw, for
the foll ow ng anong ot her purposes : -
(a) for the mmintenance and support ~wholly
or partially of his famly, children or
descendants, and
(b) where the person creating a wakf is a
Hanafi Missal man, al so for his own mai ntenance
and support during his lifetime or for. the
paynment of his debts out of the rents and
profits, of the property dedicated
Provided that the ultimate benefit is-in such
cases expressly or inpliedly reserved for the
poor or for any other purpose recognised by
the Missalman |aw as a religious, pious  or
charitabl e purpose of a permanent character.
(1) (1894) L.R 22 1.A 76.
44

S. 4. No such wakf shall be deemed to be
invalid nmerely because the benefit reserved
therein for the poor or other religious.’
pi ous or charitable purpose of a pernanent
nature i s postponed until after the extinction
of the fanmily, children or descendant, % of the
person creating the wakf.

It will be obvious fromthese provisions of the Wkf
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Validating Act that in the case of a Hanafi Missal man, a
wakf for the maintenance and support of the wakif and his
descendants from generation to generation and after the
extinction of the family to the poor or other religious
poi us or charitable purpose of a permanent nature is a wakf
and therefore a dedication for a purpose recognised by the
Mussal man | aw as religious, pious or charitable. Accor di ng
to the concept of Mhamedan law ‘wakf’ signifies "the
extinction of the appropriator’s ownership in the thing
dedicated and the detention of the thing in the inplied
ownership of God, in such a nmanner that its profits my
revert to or be applied "' for the benefit of mankind,":
(Mulla’s Mahonedan Law, 15th ed., p. 154).

The High Court held the wakf created by Asghar Ali to be a
valid wakf within the Act of 1913 and with that view |l amin
conpl ete agreenent. But I 'am unable to agree that wunder
that wakf the usufruct is transferred to unborn descendants.
A transfer is a wakf only where the usufruct is applied for
the "benefit of mankind". Since the Act of 1913, there s,
no doubt that a transfer for the support of the wakif and
his descendants generation after generation with a gift to
other charities on the extinction of the wakif's famly is a
transfer for the benefit of mankind. The transfer is a wakf

from the beginning. So all its purposes are for the
"benefit of mankind". ~ Wiether such a notion is acceptable
to one who is not a Mahonedan is to no purpose. In such a
wakf the corpus vests n

45
CGod so that the usufruct may be utilised for the "benefit of
manki nd" . I f what the H gh Court said was right, then the

corpus alone of the wakf property would vest in  God and
either God had no interest in the usufruct or-was a trustee
of the unborn descendants. But it is well-settled that wakf
imports no trust in the English sense. “So it was said in
Vidya Varathi v. Balusam Ayyar (1) "But the Mhanmedan | aw
relating to trusts differs fundanmentally from the / English
law. It owes its originto arule laid down by the Prophet
of Islam and neans "the tying up of ©property in the
ownership of God the Almghty and the devotion of the
profits for the benefit of human beings. Wen once it is
declared that a particular property is wakf.......©.... the
right of the wakif is extinguished and the ownership is
transferred to the almghty’. It would indeed be difficult
to conceive of God as a trustee. The other alternative,
nanely, that the corpus alone vests in God, is equally
foreign to the concept of a wakf. |[If the usufruct ~in the
present wakf vested in the descendants of the wakif from
generation to generation, on the sane principle it mght be
said that in a wakf for the support of indigent w dows, the
usufruct vested in themand many of them would be born/ |ong
after the wakf was created. | amnot aware that it -has ever
been so held. | feel no doubt that in a wakf the usufruct
never vests in persons who formthe object of the pious
purpose for which it was created. |If the usufruct vested in
the wunborn descendants, then God has no interest in it -and
the corpus is not detained in his custody so that the
usufruct mght be applied for a pious purpose. ’'In such a
case indeed no wakf would have been created. That would be
a different case. Here we have a valid wakf, and the only
guestion is whether the wakf violates a. 12 of the Act. The
m sconception, as | think it is,

(1) (21921) L.R 48. |I.A 302, 312,
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that the usufruct vests in unborn descendants arises from
refusing to recognise that in Muslimlaw a wakf-alal-aul ad
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is wholly a gift to charity and everything vest in God and
nothing in the objects of the charity. It seenms to ne that

if the present wakf is a valid wakf, which I think it is,
it cannot be said that the descendants of Asghar Al
acquired wunder it a vested interest in the usufruct of the
wakf properti es.
Renenbering therefore that since the Wakf Validating Act, a
wakfal al -aul ad; that is to say, a wakf of the kind wth
which we are concerned is as nuch a wakf as any other
variety of wakf, it has to be said that the subject matter
of such a wakf vests immediately on its creation in God, not
as a trustee but as the owner and so vests in H m because it
is a wakf, that is to say, because the profits of the
property are to be spend for the benefit of mankind. That
being so, the vesting of the property transferred is not
postponed at all and therefore a. 12 is not violated by a
transfer by way of wakf.~ The real effect of the creation
of such a wakf i's to-transfer the property to God and vest
it in Hminmrediately for the benefit of mankind.
| am therefore, of the viewthat the wakf created by Asghar
Ali is avalid wakf and is not bad as offending s. 12 of
the Qudh Estates Act.

In the result | would allow the appeal
By COURT. GAJENDRAGADKAR, J.- In accor, dance wth the
opi nion of the majority, the appeal is dismssed with costs.
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