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HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

B. P. JEEVAN REDDY, J.- Leave granted in SLPS.

2. For the sake of conveni ence, we shall take up the facts
in Civil Appeal No. 5158 of 1993 as illustrative of the
facts in all the matters since they are all practically
simlar.

Cvil Appeal No. 5158 of 1993

3. In this appeal preferred against the judgnent of the
Bonbay High Court, the validity of the Enployees’ Family
Pension Scherme is called in question. ~The wit petition was
initially allowed by a | earned Single Judge of the Bonbay
Hi gh Court on the ground that the Schene violates the equa
protection clause in Article 14 of the Constitution  of
India. On appeal being preferred by the Regional” Provident
Fund Conmi ssioner, however, the Division Bench took a
contrary view. It upheld the validity of the Schemne.

4. Wth a view to provide certain termnal and other
benefits to the enployees engaged in factories  and  other
establ i shnents, Parlianent enacted the Enpl oyees’ Provident

Funds and M scellaneous Provisions Act, 1952. The Act
provides inter alia for fram ng of "Enployees’ Provident
Fund Schemes". A certain percentage of the nonthly wages of
the workers is deducted and credited to the said Fund. The

enployer is also made liable to contribute an equal anount
to the Fund. The enpl oyee-nmenber of the Fund is entitled to
withdraw the full anmount to his credit in the Fund on his
retirement or termination of service, as the case nmay be.
He can also draw advances out of the Fund in certain
situations like illness, marriage or
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education of children and so on. But there were nany cases
i n which the anount payable, on the death of an enpl oyee, to
his wife and nminor children was too small to be of any help
to them particularly where an enployee died within a few
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years of his enploynent. Wth a viewto provide |longterm
paynments (Pension) to the widow or mnor children in such
cases, Parliament thought of creating a Fanmily Pension Fund
Schene. For this purpose, it introduced Section 6-A (read
with Schedule I11) and certain other provisions in the Act,
by the Amendrment Act 16 of 1971. Section 6-A enpowered the
Central Governnent to franme a schene called "the Enployees
Fam |y Pension Schene" to provide famly pension and life
assurance benefits to the enpl oyees of any establishnent or
class of establishments to which the Act applied. The
Statement of bjects and Reasons | eading to the introduction
of the Famly Pension Fund Schene throws [|ight upon the
obj ectives and purposes sought to be achieved by the new
Scheme:
"The Coall Mnes Provident Fund and Bonus
Schene Act, 1948 and the Enpl oyees’ Provident
Fund Act, 1952 provides for the institution of
provi dent funds for enployees in coal mnes,
factories and other establishnents. Provident
Fund is an effective old age and survivorship
benefit but when the enpl oyee happens to die
premat urely, the accunul ati ons to t he
Provi dent Fund are too small to render
adequate and long-term protection to hi s
famly. Wth a viewto providing longterm
fi nancial security to the famlies of
i ndustries enployees .in-the event of their
premature death, it is proposed to introduce a
Fam |y Pension Fund for the enpl oyees covered
under the two Acts, and to create. a Famly
Pension Fund for this purpose by diverting a
portion of the enployer’'s and the enployee’s
contribution to the Provident Fund, to.  which
will be added a contribution by the Centra
CGovernment. Qut of the fund so set up, it is
proposed to pay Fam ly Pension at prescribed
scales to the survivors of enployees who die
while in service before reaching the age of
super annuation."
5. Sub-section (2) of Section 6-A provides for diversion
of a portion of the contributions nade by the enployees and
enpl oyers to the Provident Fund under Section 6 of the  Act
to the Pension Fund. It also provides for contribution by
the Governnent of an anobunt equal to the enpl oyee’ s
contribution to the Pension Fund. The Fund thus has a new
el enent contribution by the State. The Fanily Pension Fund
Schene cane into force on and from 1-3-1971
6. Cause 3 of the Schenme franed by the Central | Governnent
under Section 6-A provides that every person who becones a
nmenber of the Enpl oyees’ Provident Fund Schene on or /after
1-3-1971 shall automatically beconme a nmenber of the Famly
Pensi on Fund Scherme. So far as the existing nmenbers of the
Enpl oyees’ Provident Fund are concerned, the clause gave
them an option to conme under the Fam |y Pension Schene or to
stay out. Such an option was not given to enployees who
becarme nenbers of the Enpl oyees’ Provident Fund on or after
1-3-1971 and this
62
di stinction forns the basis for t he conpl ai nt of
di scrimnati on nade by the
wit petitioner-appellants.
7. The Family Pension Schenme provides broadly speaking for
three benefits to its menbers, viz"
(a) Fanmly pension (pension payable to w dow or mnor
children on the death of enployee before attaining the age




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

of 60 years);

(b) Life assurance benefits [clause 31 of the Schene]; and

(c) Retirement-cumwi thdrawal benefits [clause 32 of the
Schene. ]

8. (Cause 34-D of the Scheme provides for valuation of the
Fund by a valuer appointed by the Central Governnent at
intervals of three years. Basing on such valuation, the
Central Governnent "may alter the rate of contributions
payabl e under this Schene or the scale of any benefit
admi ssi ble wunder this Schenme or the period for which such

benefit may be given". |In other words, the clause provides
for periodic review of the working of the Scheme and in case
any surplus is found, its benefit is extended to the

enpl oyees in one of the three ways nmentioned in Cl ause 34-
D2). Sub-cl ause (2) of Clause 34-D no doubt places the
said matter in the discretion of the Central Government but
it goes wthout -saying that such discretion has to be
exercisedin a fair manner keeping in view all the relevant
ci rcunst ances and contingencies. Before the Division Bench
of the H gh Court, it was not disputed that the Scheme was
being reviewed fromtineto tine and additional benefits
conferred upon its menmbers pursuant to such review The
benefits so extended were referred to in detail in para (9)
of the affidavit-in-reply filed by the Conm ssioner on 3-12-
1984. It was stated in the said affidavit that on the death
of a menber-enpl oyee,” his w dow gets a pension @Rs 400 per
nonth for the first seven years and thereafter @Rs 200 per
nmonth for her life or until she remarries, as the case nay
be.

9. The learned Single Judge allowed the wit petition
holding the Pension Schene to be discrimnatory for the
reason that it did not provide for an option to enployees
who becane nenmbers of the Provident Fund after 1-3-197 1,
while giving such an option to the _enployees who were
menbers of the Provident Fund as on the said date. The
| earned Judge also nmade sone. observations regarding the
neagreness of the return to the nenbers of the Schene as

conpared to their contribution.. On appeal, however, the
Di vi si on Bench, in an elaborate and wel |- consi der ed
judgrment, disagreed with the |earned Single Judge on both
the points.

10. We are unable to see any substance in the conplaint  of

discrimnation. Rule 3 of the Pension Schene reads :
"Menbership of the Fanmily Pension Fund. -
Subj ect to subparagraph (3) of paragraph 1,
this Scheme shall apply to every enpl oyee
(a) who becomes a nmenber of the ~Enmpl oyees’
Provident Fund or of Provident Funds of
factories and other establishnments exenpted
under Section 17 of the Act on or after the
1st day of March 1971
63
(b) who has been a nmenber of the Enployees’
Provi dent Fund or Provident Fund of factories
and ot her establishnents exenpt ed under
Section 17 of the Act imediately before the
conmencenent of this Schene and opts to
exercise his option under paragraph 4 :
Provi ded that an enpl oyee who attains the age
of nmore than 59 years on the date on which he
would, but for this proviso, have becone
eligible for menbership or have been required
to beconme a nenber of this Scheme shall not be
eligible for menbership under this Schene."

Merely Dbecause the enpl oyees who were the nenbers of the
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Enpl oyees’ Provident Fund Schene before March 1, 1971 were
given an option to becone or not to becone nenbers of the
Fam |y Pension Schenme, it does not follow that the enpl oyees
who beconme nenbers of the Provident Fund Schene after March
1, 197 1, and who are not given such option are
di scri m nat ed agai nst . Here is a benefi ci al soci a
| egislation conceived wth the intention of providing a
safety net to the famlies of deceased enpl oyees a safety
net to prevent such famlies fromsinking into the depths of

poverty and misery. Instead of welconming it, we find it
rather curious that it is being attacked by the very
enpl oyees for whose benefit it is devised. We certainly

agree that any oddities and crudities in the working of the
Schene should be attacked and exposed with a view to set
them right, but to attack the very schene, in our opinion

is not called for. Be that as it may, we find no substance
in the said attack. Here ~is a Scheme newy bei ng
i ntroduced. Those who cone after the introduction of the
Schene' do becone menbers but those who were already the
menber s of the Provident Fund are free to beconme nenmbers of
the Pension Fund or not. ~This is not an uncommon feature.
Both of them represent two distinct categories. The
reliance on the decision of this Court in D.S. Nakara v.
Union of India is msplaced. That was a case where a cl ass
of retired enployees was sought to be deprived of the
benefit of |iberalised pension rules onthe only ground that
they had retired prior to a particular date.  Here, in this
case, no one is being deprived of the benefit of the new
Schene. Al that the option nmeans is that if any enployee
who is already a menber of the Provident Fund Schene thinks
that, having regard to the nunber of years of service put in
by himand/or for other reasons, it is not beneficial for
him to join the Fam |y Pension Schenme, he can stay out.
While judging the validity of such Schenmes one should not

pick out an individual instance not representing the
generality of the situation and nake it the basis. / One has
to take an overall view, i.e., whether it is beneficial to
the class concerned as a whole or not. The Schene, as

already stated, is in the nature of an Insurance Schene. An
enpl oyee who dies early in service, his famly stands to
gain on a long-termbasis while another nenber who serves
out his full service tenure may not stand to gain that nuch.
But one thing is clear, no one may get back | ess than what
he has contributed. As we shall presently point out, that
is precisely the case of the respondents and we are _making
necessary directions

1 (1983) 1 SCC 305: AIR 1983 SC 130
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to ensure that. It nust be remenbered that the nopnies neant
for Famly Pension Schene are diverted from the Provident
Fund Schene, which represents equal contributions of
enpl oyees and enpl oyers, to which anmpunt is added an | equa
contribution by the Government. The CGovernnent contributes
because the Scheme serves a social purpose. No one can say
that each and every enpl oyee nust get back not only what  he
contributes but also the contributions of the enployer and
the Governnent put together. This is just not possible.
Wwo is to care for the widows or minor children of the
deceased enpl oyees (enployees dying before retirenent or
before attaining the age of 60 years) and wherefrom that
noney is to cone if each enpl oyee insists upon receiving the
t ot al of his, the enployer’'s and t he CGovernnent’s
contribution. W are, therefore, of the opinion that if one
keeps in nind the aforesaid basic features of the Schene,
all objections to its desirability and validity appear
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groundl ess. It may al so be nmentioned that the decision in
D.S. Nakaral has been explained in a later Constitution
Bench decision in Krishena Kumar v. Union of India2 as also
by a Division Bench in State of WB. v. Ratan Behari Dey3

We, therefore, agree with the Division Bench of the Bonbay
H gh Court that the conplaint of discrimnation by the
appel | ant-petitioners is wholly unsustai nabl e.

11. Now coming to the other question, which happens to be
the main contention urged before us, the reasoning of the
counsel for the appellants runs thus : The manner in which
the Family Pension Scheme is being operated is in effect
prejudicial to the enpl oyee-nmenbers. The anobunt coll ected
fromthe enployees is far nore than the benefit provided to
them The deductions are being made on the basis of the
present enolunments of the industrial enployees while, for
the purpose of cal culating the pension and other benefits,
the emoluments in force in 1971 are taken as the basis, with
the result that while the contribution of the enployees is
substantially high, the return to themand their famlies is
negligible.” Certain facts and particulars fromthe judgnent
of the | earned Single Judge are brought to our notice and on
t hat basi s it is contended that while the tota

contributions (enployers’, enployees’ and Government) to the
Pension Fund was Rs 142 crores in the " year 1983-84 upon
which interest of Rupees sixty crores was earned during that
year, the disbursenents on account of the three benefits
provided for by the said Schene totalled to Rupees seven
crores only. Certain statements are placed before us to
show how nuch an enpl oyee drawing a nmonthly salary of Rs
1000 would contribute to the Fund over a period. of forty
years and how much does he get out of it by way of severa

benefits on his retirement or death. Fromthese figures, it
is sought to be established that the return is too low and
bears no relation to the amunt contributed by t he
enpl oyees. In short, the argunent is that the schene is not
really to the benefit of the enployees but has operated as a
deprivation. The appellants rely upon a report made by the
Pensi on and Provi dent Fund

2 (1990) 4 scC 207

3 (1993) 4 SCC 62: 1993 SCC (L&S) 1123 : (1993) 25 ATC 574:
(1993) 3 Scal e 343
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Manager of the Gindlay’'s Bank who, it is stated, was
appointed by the respondents to exanm ne the working of the

Pensi on Fund in 1985, wherein it is stated inter alia

“"Currently, contribution is paid at a rate of three and a
hal f per cent of pay. Accordingly, actual contribution
exceeds actuarial by 0.44% of pay ... although the
contribution incone has increased, corresponding increase in
pensi on has not taken place.... This would partially explain

the huge accunul ation of fund." The report opined that "the
amount of contribution paid to the fund by a nenber |\ 'shoul d

at all times be regarded as nenbers’ property. At | east
this would be returned on exit of a menmber whether it is by
way of death benefit or by survival benefit. W have
already ensured bigger benefits on death by way of w dow
pensi on and life assurance benefit that contribution
warrants. Therefore, survival benefit would be an amount

equal to return of contribution with a realistic rate of
interest." Certain other recommendati ons are al so made.

12. The facts and figures and particulars furnished by the
petitioners are disputed by the |earned counsel for the
respondents. The respondents have furnished a statenent
(Annexure-A) showi ng the nunber of subscribers and t he
nunber of pensioners fromthe year 1971-72 to 1991-92. The
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sai d statenent shows that while in 1971-72, when the
Fam |y Pensi on Fund Schene originated, the total nunber
of subscribers was 9.34 | akhs and there wer e no

pensi oners, the situation has changed dramatically by 1991-
92 while the nunber of subscribers has gone up to 136.68
| akhs, the nunber of pensi oners has risen to
1,29,362. It is pointed out that the widows get the pension
for whole of their life or until they remarry, as the case

may be. The respondents have also filed a chart to show
that, under the Schene, an enpl oyee gets nore than what he
really contributes. By way of illustration, the case of an

enpl oyee is taken whose salary is Rs 1000 per month for a
period of eleven years and Rs 1600 per nonth for the next
three years and so on. In the course of twenty one
years, it is pointed out, his share of contribution woul d
be Rs 4803, to which is added an equal anobunt being the
enpl oyer’s contribution, making a total of Rs 9606. The
interest on the saidanounts for the period of twenty-one
years is cal cul ated at Rs 6868 on each of the enployer’s and
enpl oyee’'s contribution thus nmaking a total of Rs 23,342. As
agai nst this, his wthdrawal benefit, according to the rates
applicable from1-4-1992, it is stated, would be Rs 18,235
which is far nore than the contribution made by him nanely,

Rs 4803 + Rs 6868 = Rs 1 1,67 1. It is submitted
that since several benefits are provided including a |ong-
term benefit Ilike /Pension Fund to a Ilarge nunber of

wi dows/ m nor children, the enpl oyees cannot insist upon
the entire anount contributed by them their enployers and
the CGovernment being paid to them as the w thdrawal benefit.
It is just not possible, say  the respondents. Another
statenment brought to our notice is the one nmade in the
reply-affidavit filed in Cvil Appeal No. 5159 of 1993. It
is stated therein :

"The rates are so designed as to ensure that

the enployee gets back the anpbunt of his own

contribution with certain additional anount of

i nterest. The anpunt of contribution by the
enpl oyer and the Central
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CGover nirent and i nterest of enpl oyees’

contribution is retained and utilised to
provide for paynment of other two benefits,
nanely, nonthly Famly Pension Fund and Life
Assurance benefit, to the wi dows or minor sons
or unmarried daughters of those ~unfortunate
nmenbers who die prematurely during enpl oynment.
Thus the entire anpunt of contributions to the
Famly Pension Fund is utilised  for giving
benefits to the nenber of the Fund hinself or
to his destitute surviving famly menbers in
case of his death in one of the aforesaid four
ways and no part of it is utilised for any
ot her purpose.”
13. Annexure-1V to the said affidavit gives certain
particulars in support of the said avernent. Wth respect
to the report of the Manager of the Grindlay’'s Bank, it is
submitted by the respondents that it was a report nmde in
1985 and that since then the Government has revised the
benefits to the enployees. It is submitted that according
to the rates of 1992, the benefits to the enployees are
| arger than their contribution
14. Wiile it is not possible for us to enbark wupon an
enquiry into the <correctness or otherwise of the riva
statements and particulars furnished by the parties, the
fact remains which we should enphasise that there should
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be a broad correspondence between what the enpl oyees
contribute and what they get in return. W have already
expressed ourselves on this aspect while dealing with the
pl ea of discrimnation, which we do not think it necessary
to repeat here. The benefits to be provided to them under
the several schenes should broadly approximte to and be
conmmensurate with what they contribute. This is what C ause
34-D of Pension Schenme provides, in particular sub-clause
(2) thereof. Though, worded as an enabling provision, it
contains a salutary and an obligatory principle which the
CGovernment shoul d al ways keep in view. W agree, as already
enphasi zed herei nbefore, that no concl usions should be drawn
by taking any single instance and that the natter nust be
decided taking an overall view, yet the inescapable test
remains, viz., there nust be a broad correspondence between
what the enpl oyees pay and what they and their famlies get
ultimtely. It cannot be that-while the Fund accumul ates,
the enployees and their famlies decay. The schenme is one
conceived, in- their interest and for their benefit and it
should " prove so-in practice. It is the statutory duty of
the respondents to ensure that both the contributions by
enpl oyees and the benefits flowing to them nmust be broadly
conmensurate. Since actuarial appraisal is done every three
years, as provided by the statutory schene itself, we are
sure that the observations nmade herein will be kept in mnd
and necessary adjustnents nade.

15. The appeals and the wit petition-are dismssed wth
t he above observatioons. No order as to costs.
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