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ACT:
Speci fic performance-1ts nature.

HEADNOTE

In 1967 the respondent agreed to sell his house to the
appel lant for a sumof Rs. 4 |akhs which then was subject to
an equitable nortgage in favour of a bank. The trial court
decreed the suit for specific performance directing the
plaintiff to deposit the nortgage anpbunt w thin a specified
time with interest at 11 per cent till the date of paynent
and that failure to pay the anbunt would result in the suit
being dism ssed. At the tinme of the agreenent the plaintiff
paid the whole consideration except the nortgage anmpunt and
obt ai ned possession of the house. The plaintiff /did not
deposit the nortgage anount within the prescribed tine. She
paid the nortgage noney to the bank sonme nont hs afterwards
and took an assignment of its rights. In the suit filed by
the bank against the defendant she got herself inpleaded as
second plaintiff. Eventually the nortgage suit resulted in a
decree in favour of the appellant. By this tinme the anount
had swollen to Rs. 11 | akhs.

On appeal a division bench of the High Court vacated
the default clause. The plaintiff’s application for giving
credit to the anpbunt paid by her to the nortgage bank and to
pass a final decree in her favour was not granted by the
Hi gh Court. The High Court ultimtely passed a decree for
recession of the contract for sale and for delivery of the
possession with nesne profits.

N

HELD: The Hi gh Court should pass a decree that the
plaintiff appellant should deposit wthin six nonths the
entire consideration together with interest due upto date at
the rate of 11 per cent together with an undertaking that
she would give up all her rights under the nortgage decree
passed by the Hi gh Court, except to the extent of the anopunt
actually paid to the bank for taking the assignment. [297 E]

It is opento the court 1in control of a suit for
specific performance to extend the tine for deposit and this
Court may do so even now to enable the plaintiff to get the
advantage of the agreenent to sell in her favour. The
di sentitling circunstances relied upon by the defendant are
offset by the false pleas raised in the course of the suit
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by him and rightly negatived. Specific performance is an
equitable relief and he who seeks equity can be put on termns
to ensure that equity is done to the opposite party even
while granting the relief.
[295 H|

In the instant case the assignnent of the nortgage is
not a guilel ess discharge of the vendor’s debt as inplied in

the agreement to sell but a disingenuous disguise to arm
herself with a nortgage decree to swallow up the property in
case the specific performance litigation fails. The

appel l ant acted contrary to the agreement because instead of
payi ng the nortgage noney and extingui shing the nortgage she
took an assignment of the equitable nortgage with a view
294

to use it against the respondent. This was not consistent
wi th the understandi ng assuned under the contract. [296 C

JUDGMVENT:

ClVIL APPELLATE JURIL.SDICTION: Civil Appeal Nos. 1993-
1994 or 1977.

Appeal s by Special Leave fromthe Judgnment and Order
dated 22-3-77 of the Madras High Court in CMP. Nos. 3449
and 3563 of 1976.

MR M Abdul  Karimand S. Shaukat Hussain for the
Appel | ant .

A K Sen (In 'CA 1993), Ms. Shyamala Pappu (C A
1994), and A. V. Rangam for the Respondent.

The Judgnent of the Court was delivered by

KRISHNA | YER, J -Wites A° G Grdiner, if we my start
off with a strange flourish, that "the supreme art is to
achieve the maximumresult wth the mnimm....effort. It
is the art of the great either who w'th a line reveals
infinity. It is the art of the great dramatist who with a
significant word shakes the soul. Schiller, said Coleridge,
burns a city to create his effect of terror: Shakespeare
drops a handkerchief and freezes our blood. ‘For this
exqui site reason, brevity is the soul of art and justicing
i ncluding judgnment-witing, must - practise the ~art of
brevity, especially where no great issue of |egal nonent
conpel s long exposition. Therefore, we nean to be brief to
the bare bones, with a few facts here and a brief expression
of law there, by adopting the technique which "is sinply the
perfect econony of nmeans to an end". For another reason al so
the need for parsinony exists. The court is in-crisis,
docket -1 ogged and fatigued. A judgnent can be brief but not
a blank and there is no reason to repeat the details of a
case where there is an exhaustive statenent in the judgnent

under appeal, as in this case. W adopt these | ong pages of
judicial manuscript and abbreviate our conclusion-in a few
pages.

The appellant-plaintiff, a wonan was on terns of
intimacy with the respondent-defendant, a wealthy man who
had enjoyed a long and intimate relationship with her. The
respondent owned a lovely nmansion on the Marina in Madras
which he agreed to sell to the appellant for a consideration
of around Rs. 4 |akhs way back in April 1967. This was
subj ect to an equitable nortgage over the property in favour
of the South Indian Bank, Coinbatore. Wen the tw separated
litigation erupted. A suit for specific performance of the
agreenment to sell was brought where both sides took up
unri ght eous positions, and
295
the trial court (the original side of the H gh Court of
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Madras) decreed the suit directing the plaintiff to deposit
the nortgage amount plus Rs. 5,000 with interest at 11 per
cent till the date of paynent. The whole consideration
except the nortgage anbunt and a sum of Rs. 5,000 had
al ready been paid at the time of the agreement and
possessi on had been made over to the plaintiff by the
def endant. The decree also provided that the anount should
be deposited into court by the tinme specified therein
failure to do which would result in the suit itself being
di smissed. The anobunt was not deposited within the tinme
l[imted but some nonths later the plaintiff paid the
nortgage noney to the nortgagee bank and took an assi gnment
of its rights and got herself inpleaded as second plaintiff
in the suit which, by then; had been instituted by the bank
against the present defendant (O S.. No. 154 of 1968).
Eventual ly, the nmortgage suit resulted in a decree in favour
of the present plaintiff (second plaintiff therein); and the
amount now due has, by now, swollen to around Rs. 11 |akhs
or so.

An appeal had been carried by the plaintiff-appellant
to a Division Bench of the H gh Court which rejected nost of
her contentions except one. The court, while affirmng that
the direction to make a deposit into court wthin three
nonths was valid, vacated the default " clause, nanely, the
di smssal of the suit on non-paynent within the tinme. Read
inthe Ilight of Section 28 of the Specific Relief Act and
the rulings on the point which were cited  before us, the
proper course in this situation was~ to pass  a decree for

specific performance, whi ch woul d, for all practica
purposes, be a prelimnary decree. The suit would continue
and be wunder the control of ~the court —until appropriate

noti on was nmade by either party for passing a final decree.
The plaintiff-appellant noved the court by interlocutory
applications for giving credit to the amount paid by her to
the nortgagee bank and to pass a final decree in her favour
That was not granted. Various skirm shes, essentially of an
interlocutory nature, took place. Utimately, ' on two
applications, one by the plaintiff-appellant and'the other
by the defendant-respondent the court nade a judgnment which
is the subject matter of this appeal. The plaintiff’s
application was disnmssed and extension of tinme by way of
adjustrrent of the nortgage anount paid was refused and a
decree for recession of the contract for sale was passed and
for delivery of possession with nesne profits.

It is perfectly open to the court in control of a suit
for specific performance to extend the tine for deposit, and
this Court may do so even now to enable the plaintiff to get
the advantage of the agreenment to sell in her favour. The
disentitling circunstances relied upon by the  defendant-
respondent are off-set by the false pleas raised in the
course of the
296
suit by himand rightly negatived. Nor are we convinced that
the application for consideration and extension of  tine
cannot be read, as in substance it is, as a petition for
nore tine to deposit. Even so, specific perfornmance is an
equitable relief and he who seeks equity can be put on terms
to ensure that equity is done to the opposite party even
while granting the relief. The final end of law is justice,
and so the neans to it too should be inforned by equity.
That is why he who seeks equity shall do equity. Here, the
assignment of the nortgage is not a guidel ess discharge of
the vendor’s debt as inplied in the agreenent to sell but a
di si ngenuous disguise to armherself with a nortgage decree
to swallow up the property in case the specific perfornmance
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litigation msfires. To sterilise this decree is necessary
equity to which the appellant nust submt herself before she
can enjoy the fruits of specific performance.

In the present case, wth all that has been said by
both sides-and we have heard at great |ength argunents by
Shri Abdul Karimfor +the appellant and Shri A K Sen and
Sm. Shyamal a Pappu for the respondents-it is clear that an
opportunity for the appellant to deposit into court the
amount directed by the trial court, together with interest
down to date at 11 per cent., should be accorded. W are not
di scussing the principles of lawas they are well-settled
and do not require reiteration. The equitable terms we have
adverted to earlier nust be renenbered in this context. The
appel l ant who was bound ' to discharge the nortgage acted
contrary to the agreenent because, instead of paying the
nort gage noney and extinguishing the nortgage (which was,

per haps, a pardonable exercise, in lieu of deposit into
court) she, under sone ill-advice took an assignment of the
equi table nortgage with a viewto wusing it against the
respondent. - Surely, this was not consistent with the

under st andi ng-assunmed under the contract. This justifies the
view of the Hi gh Court that as a price for the indul gence of
being allowed to deposit long after the due date was over
the unrighteous advantage gained by taking an assi gnnent of
the nortgage should be nullified. In brief, while the
appel l ant may be allowed to deposit the anpbunt due under the
agreement, viz., Rs. 3,45,000 together with interest at 11
per cent. from April 1967 upto date, the nortgage decree in
her favour rmust be  extinguished, save to the extent of the
cash then paid. The H gh Court expressed a slightly drastic
though simlar view sonmewhat 1oosely, thus:

After we have expressed our opinion and dictated
this order, the learned counsel for the Plaintiff
orally requests us to permt the Plaintiff to deposit
the entire anount as directed by the learned tria
Judge in the Court. Having regard to the

297
fact that no such stand was taken at any earlier stage
and this request has been orally mnade only after we
have dictated this order, we do not see any
justification whatever for conplying with this request.
W may also point out that there is no actua
undertaking given by the plaintiff herself that even if
we give such an opportunity to the Plaintiff to deposit
the sum of Rs. 3,45,000 into this Court now, she wl]l
give up her right under the nortgage decree, which she
has obtai ned against the defendant in the present suit
in OS.. No. 154 of 1968. (enphasi s added)
We agree with the substance of this direction, but
wi thout going that far pass a conditional decree. W should
have taken | ong pages and el abor at e ar gunent in
substantiation of the course we adopt, but for 'reasons
adduced at the very beginning, we decline to do so. W
gather that in many jurisdictions the highest Court, which
hears the argunents at enornous | ength and has the advantage
of a conplete statenent of facts and discussion of lawin

the judgnent under appeal, limts itself to a severe econony
of words in the statenent of its reasoning. W regard this
as a wholesome step. Natural justice necessitates ful

hearing, not a flood of words of forbidding |ength.

We direct that a decree be passed that the plaintiff-
appel l ant do deposit within six nmonths from to-day the
entire sum of Rs. 3,45,000 together with interest due upto
date at the rate of 11 per <cent., together wth an
undertaking that she would give up all her rights under the
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nortgage decree passed in her favour in OS.. No. 154 of
1968, except to the extent of the anmpbunt actually paid to
the South Indian Bank for taking the assignnment. If these
two conditions are fulfilled, the appeal will stand all owed
and a final decree for specific performance passed. In the
event of non-conpliance with either of these conditions the
appeal will stand dism ssed with costs.

P.B.R
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