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HEADNOTE
In the schene of the Penal Code, ’'cul pable honicide’ is
genus and 'nurder’ its specie. Al "nurder’ ' is ’culpable
hom ci de’ but not vice-versa. ~ Speaking generally, ’cul pable
hom ci de’ sans ’'special characteristics of nurder’, is

"cul pabl e homi cide not ampunting to nurder’. For the purpose
of fixing punishnent, proportionate to the gravity of this
generic offence, the Code practically recognises three
degrees of cul pable honmicide. The first is, what ‘may be
call ed, culpable hom cide of the first degree. This is the
gravest form of cul pabl e hom cide, which is defined in s.
300 as ’'nurder’. The second may be ternmed as ' cul pable
hom cide of the second degree’. This is punishable under
the 1st part of s. 304. Then there is ’cul pable honicide  of
the third degree’. This is the |lowest type of culpable
hom ci de and the puni shment provided for-it is, also, the
| owest anpbng t he puni shnents provided for the three grades.
Cul pable homcide of this degree is punishable wunder the
second Part of s. 304. [606B-D]

Clause (b) of s. 299 corresponds witheell. (2) and (3)
of s. 300. The distinguishing feature of  the nmens rea
requi site under clause (2) is the know edge possessed by the
of fender regarding the particular victimbeingin such a
peculiar condition or state of health that the intentiona
harm caused to himis likely to be fatal, notw thstanding
the fact that such harmwould not in the ordinary way of
nature be sufficient to cause death of a person in norm
health or condition. The 'intention to cause death’ is not
an essential requirenent of clause (2). Only the intention
of causing the bodily injury coupled with the offender’s
know edge of the likelihood of such injury causing the death
of the particular victim is sufficient to bring the killing
within the anmbit of this clause This aspect of clause (2) is
borne out by illustration (b) appended to s. 300.
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[ 607C- D]

I nstances of cases failing under clause (2) of s. 300
can be where the assailant causes death by a first blow
intentionally given knowing that the victimis suffering
froman enlarged liver, or enlarged spleen or diseased heart
and such blowis likely to cause death of that particular
person as a result of the rupture of the liver, or spleen or
the failure of the heart, as the case may be. If the as-
sailant had no such know edge about the di sease or specia
frailty of the victim nor an intention to cause death or
bodily injury sufficient in the ordinary course of nature to
cause death, the offence will not be nmurder, even if the
injury which caused the death, was intentionally given.
Clause (b) of s. 299 does not postulate any such know edge
on the part of the offender. [607E-F]

In dause (3) of s..300, instead of the words ’'likely to
cause death’ occurring.in the corresponding clause (b) of
s, 299, t he words "sufficient in the ordinary course
of nature" have been used. The distinc-
tion bet ween a bodi | y injury likely to cause
deat h and a bodily injury sufficient in the ordinary
cour se of nature ‘to cause death, is fine but real

and, if overlooked, may result in mscarriage of justice.
The difference is one of the degree of probability of death
resulting 'from the intended bodily injury. The word

"l'ikely" in s. 299(b) conveys the 'sense of of 'probable
as distinguished froma nmere possibility. The words bodily
injury ...... sufficient inthe ordinary course of nature
to cause death’ nean that death will be the ’nost pr oba-
ble’ result of the injury, having regard to the ordinary
course of nature. [607G H

602

For cases to fail within clause (3), it is not necessary
that the of fender intended to cause death, so long as death
ensues fromthe intentional bodily injury or injuries suffi-
ci ent to cause death -in the ordi nary course of
nature. [608B]

Clause (c)-of s. 299 and clause (4) of /'s. 300 both
require know edge of the probability of° the act causing
deat h. Clause (4) of s. 300 would be applicable where the
know edge of the offender as to the probability of death  of
a person or persons in general--as distinguished from. a
particul ar person or persons--being caused from his imm-
nently dangerous act, approximates to a practical certainty.
Such know edge on the part of the offender nust be of the
hi ghest degree of probability, the act having been
conmitted by the offender wi thout any excuse for incurring
the risk of causing death or such injury as aforesaid.
[ 608F- G

Whenever a court is confronted with the question whet her
the offence is "murder’ or ’cul pabl e honicide not anmounting
to nurder’, on the facts of a case, it will |\ be convenient
for it to approach the problemin three stages. The question
to be considered at the first stage would be, = whether the
accused has done an act by doi ng which he has caused  the
death of another. Proof of such casual connection between
the act of the accused and the death, leads to the, second
stage for, considering whether that act of the accused
amounts to cul pable honmicide as defined in s. 299. If the
answer to this. question is prima facie found in the affirm
ative, the stage for considering the operation of s. 300,
Penal Code, is reached. This is the stage at which the
Court should determine whether the facts proved by the
prosecution bring the case within the anbit of any of the
four clauses of the definition of 'murder’ containd in s.
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300. If the answer to this question is in the negative the
of fence would be ’cul pabl e hom cide not anmounting to nur-
der’, punishable under the first or the second part of s.
304, depending, respectively, on whether the second or the
third clause of s. 299 is applicable. If this question is
found in the positive, but the case comes within any of the
Exceptions enunerated in s. 300, the offence would still be
"cul pabl e homi cide not nounting to rmurder’, punishabl e under
the First Part of s. 304, Penal Code. [ 608H;, 609A- C

Rajwant and anr. v. State of Kerala AIR 1966 SC 1874,
Virsa Si ngh v. The State of Punjab [1958] SCR 1495 and
Andhra v. State of Rajasthan AIR 1966 S.C. 148 fol | owed.

In the instant case the prosecution alleged that in
furtherance of political feuds of the village the accused
foll owed the deceased in the bus when he went to a neigh-
bouring place, chased himwhen he got off the bus, and
i ndi scrim nately pounded the | egs and arns of the deceased,
who was~ 55 -years old, with heavy sticks. The deceased
succunbed to his injuries on the foll ow ng norning.

The trial court held that the case was covered by cl ause
"thirdly’ of s. 300 and convicted them under s. 302 and s.
302 read with st 34. - Indian Penal Code. |In appeal, the
H gh Court altered the conviction to one under s. 304 Part
I1; on the grounds that (i) there was no premeditation in
the attack; (ii) injuries were not on any vital part of the
body; (iii) /there was no conpound  fracture resulting in
heavy haenorrhage; (iv) death occurred due to shock and not
due to haenorrhage and (v) though the accused had know edge
while inflicting injuries that they were likely to cause
death, they m ght no( have had the know edge that they were
so immnently dangerous that in" all probability their acts
would” result in such injuries as are likely to canme the
deat h.

In appeal to this Court the appellant-State contended
that the case fell under-s. 300(3) |.P.C., while the accused
sought to support the judgnent’ of the Hi gh Court.

603
Al'l owi ng the appeal

HELD: (1) It is not correct to say that the attack was
not preneditated or preplanned.  The H gh Court itself found
that the injuries were caused in furtherance of the
common intention of the respondents, and that therefore
section 34 was applicable. [611B]

(2) The High Court may be right in its finding that
since the injuries were not on vital parts, the accused had
no intention to cause death but that finding--assunming it to
be correct--does not necessarily take the case out of the
definition of 'murder’. The crux of the matter is whether
the facts established bring the case within clause "thirdly’
of s. 300. This question further narrows down into a con-
sideration of the two-fold issue; (i) whether the bodily
injuries found on the deceased were intentionally inflicted
by the accused ? and (ii) If so, were they 'sufficient to

cause death in the ordinary course of nature *? I'f both
these elenents are satisfactorily established, the offence
will be "murder’, irrespective of the fact whether an reten-

tion on the part of the accused to cause death, had or
had not been proved. [612 C E]

In the instant case, the form dabl e weapons used by the
accused in the beating the savage manner of its execution
the helpless state of the unarmed victim the intensity of
the violence caused, the callous conduct of the accused
in persisting in the assault even against the protest of
feeling by standersall, viewed against the background of
previous aninosity between the parties, irresistibly lead to
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the conclusion that the injuries caused by the accused to
the deceased were intentionally inflicted, and were not
acci dent al . Thus the presence of the first elenent of
clause 'thirdly’ of s. 300 had been cogently and convi nci ng-
|y established. [613 B-(

(3) The medical evidence shows that there were conpound
fractures and that there was heavy haenorrhage requiring
bl ood transfusion. Such injuries are ordinarily dangerous.
[ 6130

(4) The nedical evidence clearly establishes that the
cause of death was shock and haenmorrhage due to nultiple
injuries which were cunulatively sufficient to cause death
in the ordinary course of nature. [612B-C

(5) The nere fact that the beating was designedly con-
fined by the assailants to the legs and arns or that none of
the multiple injuries inflicted was individually sufficient
in the ordinary course of nature to cause death, wll not
exclude the application of clause "thirdly of s. 300. The
expression “bodily injury’  in clause "thirdly’ includes also
its plural, so that the clause would cover a case where al
the injuries intentionally caused by the accused are cunul a-
tively sufficient to cause the death in the ordinary course
of nature. even if none of those injuries i ndi vidual l'y
measures upto such sufficiency. The sufficiency spoken of
in this «clause, is the high probability of death in the
ordinary course of nature, and if such sufficiency exists
and death is caused and the injury causing it is intention-
al, the case would fail under clause "thirdly" of s. 300.
Al the conditions which are a pre-requisite for the ap-
plicability of  this clause have been established and the
of fence commtted by accused in the instant case was ' nur-
der’. [614G H

There is no escape fromthe conclusion that the offence
conmitted by the accused was murder notw t hstandi ng the fact
that the intention of the accused to cause death has not
been shown beyond doubt. [613F]

JUDGVENT:
CRIM NAL APPELLATE JURI SDICTION: Criminal Appeal No.
214 of 1971.
(Appeal by Special Leave fromthe judgnent and Order dated
27-7. 1970 of the Andhra Pradesh High. Court in Crinina
Appeal s Nos. 26 and 27/69).
7 --1234SCl /76
604
P. Parmeswara Rao and G Narayana Rao for the Appellant.
A. Subba Rao for the Respondents.
The Judgrment of the Court was delivered by
SARKARI A, . 1. This appeal by special leave is directed

agai nst a judgnment of the Hi gh Court of Andhra Pradesh. It
ari ses out of these facts.
In Ronpicherla village, there were factions belonging ' to

three major communities viz., Reddys, Kammas and  Bhatraj us.
Rayavar apu (Respondent No. 1 herein) was the | eader of Kamm
faction, while Chopparapu Subbareddi was the |eader of the
Reddys. In politics, the Reddys were supporting the Con-
gress Party, while Kamas were supporters of Swatantra
Party. There was bad bl ood between the two factions which.
were proceeded against under s. 107, C. P.C In the
Panchyat el ections of 1954, a clash took place between the
two parties. A nmenber of the Kamma faction was nurdered.
Consequently, nine persons belonging to the Reddy faction
were prosecuted for that murder. O her incidents also took
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place in which these warring factions were involved. So
much so, a punitive police force was stationed in this
village to keep the peace during the period from March 1966
to Septenber 1967. Sarikonda Kotanraju, the deceased person
in the instant case, was the | eader of Bhatrajus. In order
to devise protective nmeasures against the onslaughts of
their opponents, the Bhatrajus held a neeting at the house
of the deceased, wherein they resolved to defend thenselves
agai nst the aggressive actions of the respondents and their
party-men. PW1, a nenber of Bhatrajus faction has a cattle
shed. The passage to this cattle-shed was bl ocked by the
ot her party. The deceased took PW1 to Police Station Nekar-
i kal and got a report |odged there. On July 22, 1968, the
Sub- I nspector of Police cane to the village and inspected
the disputed wail in the presence of the parties. The Sub-
I nspector went away directing both the parties to conme to
the Police Station on the following norning so that a com
prom se m ght be effected

Anot her case arising out of a report nade to the police
by ~one Kallam Kotireddi against Accused 2 and 3 and anot her
in_respect of offences under ss. 324, 323 and 325, Pena
Code was pendi ng before a Magi strate at Narasaraopet and the
next date for hearing fixed in that case was July 23, 1968.

On the norning of July 23, 1968, at about 6-30 a.m, PW
1, 2 and the deceased boarded Bus No. AP 22607 at Ronpi cher-
la for going to Nekarikal. Sone minutes later, Accused 1
to 5 (hereinafter referred toas Al, A2, A3, A4 and A5) al so
got into the sane bus. The accused had obtained tickets for
proceeding ‘to Narasaraopet. Wen the bus stopped at Nekar-
i kal Cross Roads, at about 7-30 a.m’, the deceased and his
conpani ons alighted for going to the Police Station. The
five accused also got down. The deceased and PW 1 went
towards a Choultry run by PW4, Wile PW2 went to the
roadside to ease hinself. Al and A2 went towards the
Cof f ee Hotel situate near the Choultry. Fromthere, they
pi cked up heavy sticks and went after the deceased into the

Choul try. On seeing the accused. P W1 ran away towards a
hut nearby. The deceased stood up
605

He was an ol d man of 55 years. He was not allowed to run
Despite the entreaties made by the deceased w.th folded
hands, A-1 and A-2 indiscrimnately pounded the |egs and
arns of the deceased. One of the by-standers, PW®6, asked
the assailants as to why they were nercilessly  beating a
human being, as if he were a buffalo. The assailants angri-
ly retorted that the witness was nobody to question them and
conti nued t he beati ng till t he deceased becane
unconsci ous. The accused then threw their sticks at the spot,
boar ded anot her vehicle, and went away. ' The. ‘occurrence was
witnessed by PW 1 to 7. The victimwas renoved by PW8 to
Nar asaraopet Hospital in a tenmporar. There, at about 8.45
a.m, Doctor Konda Reddy exam ned him and found 19 in-
juries, out of which, no less than 9 were (internally) found
to be grievous. They were:

1. Dislocation of distal end of proxinal phal anx
of left mddle finger
Fracture of right radius in its mddle.
Di sl ocation of |ower end of right ulna.
Fracture of |lower end of right ferur.
Fracture of medial malleolus of right tibia.
Fracture. of lower 1/3 of right fibula.
Di sl ocation of |ower end of left ulna.
Fracture of upper end of left tibia.
. Fracture of right patella.
Finding the condition of the injured seri ous, t he

CONoTrwWN
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Doct or sent information to the Judicial Magistrate for
getting his dying declaration -recorded. On Dr. K Reddy’'s
advice, the deceased was i mediately renmoved to the Guntur
Hospital where he was exami ned and given medical aid by Dr.
Sastri. Hi s dying declaration, Ex. P-5, was also recorded
there by a Magistrate (PW10) at about 8.05 p.m The de-
ceased, however, succunbed to his injuries at about 4.40
a.m on July 24, 1968, despite nedical aid.

The aut opsy was conducted by Dr. P.S. Sarojini (PW 12)
in whose opinion, the injuries found on the deceased were
cunmul atively sufficient to cause death in the ordinary
course of nature. The cause of death, according to the
Doctor, was shock and haenorrhage resulting from nultiple
i njuries.

The trial Judge convicted A-1 and A-2 under s. 302 as
wel | as under s. 302 read with s. 34, Penal Code and sen-
tenced each of themto inprisonnment for life.

On~ appeal by the convicts, the Hgh Court altered
their ~conviction to one under s. 304, Pt. Il, Penal Code
and reduced their sentence to 'five years rigorous inprison-
ment , —each.

Aggrieved by the-judgment of the High Court, the State
has cone inappeal to this Court after obtaining specia

| eave.
A-1, Rayavarappu Punnayya (Respondent 1) has, as reported by
hi s Counsel, /died during the pendency of this appeal. Thi s

information is not contradicted by the Counsel appearing for
the State.  This

606

appeal therefore, inso far as it relates to A-, abates.
The appeal ' agai nst A-2 (Respondent 2), however, survives
for decision.

"The principal question that falls to be considered in
this appeal is, whether the offence disclosed by the facts
and circunstances established by the prosecution against the
respondent, is ’'murder’ or ’cul pable hom cide not anobunting

to nurder’

In the schene of the Penal Code, ’'cul pable honmicide is
genus and 'nurder’ its specie. Al 'nurder’ is ’culpable
hom ci de’ but not viceversa.. Speaking generally, °’culpable
hom cide’ sans ’'special characteristics of rmurder’, is

"cul pabl e homicide not ampunting to. murder’. For the pur-
pose of fixing punishnment, proportionate to the gravity of
this generic offence, the Code practically recognises three
degress of cul pable honmicide. The first is, ~what nmay  be
cal l ed, culpable homicide of the first degree. This is the
gravest form of cul pable hom cide which is defined in/s. 300
as 'murder’. The second may be terned as 'cul pabl e hom cide
of the second degree’. This is punishable under the | | st
part of s. 304. Then, there is 'cul pable homcide of the
third degree.’” This is the | owest type of cul pable homcide
and the punishment provided for it is, also, the |owest
among the puni shments provided for the three grades. Cul pa-
bl e homi cide of this degree is punishable under the second
Part of s. 304.

The acadenic distinction between '"nmurder’ and ' cul pable
hom cide not anounting to nurder’ has vexed the courts for
nore than a century. The confusion is caused, iif courts
| osing sight of the true scope and neaning of the terms used
by the legislature in these sections, allow thenselves to
be drawn into mnutae abstractions. The safest way of
approach to the interpretation and application of these
provisions seens to be to keep in focus the key words used
in the various clauses of ss. 299 and 300. The follow ng
conparative table will be hel pful in appreciating the points
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of distinction between the two offences.

Section 299 Section 300
A person conmits cul pabl e homi ci de Subj ect to certain
if the act by which the death exceptions cul pabl e
is caused is done hom cide is nurder

if the act by which
the death caused is

done- -
| NTENTI ON
(a) with the intention of
causi ng deat h: (1) with the intention
of causing deat h;
or or
(b) with the intention of (2) with the intention of
causi ng such bodily injury causi ng such bodily inju-
as is likely to cause death; ry as the of fender knows to
or be likely to cause the

death of person to whom

the harmis caused; or

(3) with the intention of
causing bodily injury to
any person and the bodily
injury intended to be
inflicted is sufficient
in the ordinary course of
nature to cause death;

or
607
KNOW.EDGE
(c) wth the know edge that (4) with the know edge that
the act likely to cause death. the act is so immnently

dangerous that it nust in
all probability cause
death or such bodily
infjury as is likely to
cause death, and w t hout
any excuse for incurring
the risk” of using death
or such injury as is
nmenti oned above.

Clause (b) of s. 299 corresponds with cls. (2) and (3)
of s. 300. The distinguishing feature of the nmens rea requi-
site under cl. (2) is the know edge possessed by the offend-
er regarding the particular victimbeing in such a peculiar
condition or state of health that the intentional _harm
caused to himis likely to be fatal, notw thstanding the
fact that’ such harmwould not in the ordinary way of nature
be sufficient to cause death of a person in normal health or
condition. It is noteworthy that the "intention to cause
death’ is not an essential requirement of el. (2). Only the
intention of causing the bodily injury coupled with the
of fender’ s know edge of the Iikelihood of such injury ' caus-
ing the death of the particular victim is ‘sufficient to
bring the killing within the anbit of this clause. This

aspect of cl. (2) is borne out by illustration (b) appended
to s. 300.

Clause (b) of s. 299 does not postulate any such know -
edge on the part of the offender. I nstances of cases

falling wunder cl. (2) of s. 300 can be where the assail ant
causes death by a fist blow intentionally given know ng that
the victimis suffering froman enlarged |liver, or enlarged
spl een or diseased heart and such blowis likely to cause
death of that particular person as a result of the rupture
of the liver, or spleen or the failure of the he,art, as the
case my be. If the assailant had no such know edge about
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the di sease or special frailty of the victim nor an inten-
tion to. cause death or bodily injury sufficient ’'in the
ordinary course of nature to cause death, the offence will
not be nurder, even if the injury which caused the death,
was intentionally given.

In clause (3) of s. 300, instead of the words "likely
to cause death’ occurring in the corresponding el. (b) of s.
299, t he words "sufficient in the ordinary course of
nature" have been used. oviously, the distinction lies
between a bodily injury likely to cause death and a bodily
injury sufficient in the ordinary course of nature to cause
deat h. The distinction is fine but real, and, if over-
| ooked, may result 'in mscarriage of justice. The differ-
ence between cl. (b) of s. 299 and cl. (3) of s. 300 is one
of the degree of probability of death resulting from the
intended bodily injury. To put it nore broadly, it is the
degree of probability of death which determ nes whether a
cul pabl e homicide is of the gravest, nediumor the | owest
degree. The word "likely"™ in cl. (b) of s. 299 conveys the
sense of “probable’ as distinguished froma nere possibili-
ty. The words "bodily injury... sufficient in the ordinary
course of nature to cause death" mean that
608
death will ~be the "nost probable" result of the injury
havi ng regard to the ordi nary course of nature.

For <cases to fall within cl. (3), it is not necessary
that the of fender intended to cause death, So |long as death
ensues from the intentional. bodily injury or injuries
sufficient to cause death in the ordinary course of nature.
Rajwant and anr. v. State of Kerala(2) is an apt illustra-
tion of this point.

In Virsa Singh v. The State of Punjab, (2) Vivian Bose
j. speaking for this Court, explained the nmeani ng’ and scope
of O ause (3), thus (at p. 1500):

"The prosecution nmust prove the follow ng
facts before it can bring a case under s. 300,
3rdly’. First, it must establish, ‘quite objective-
ly, that a bodily injury is present;. secondly
the nature of the injury nust be proved. These
are purely objective investigations. It nust be
proved that there was an intention to inflict that
particular injury, that isto say,. that it was
not accidental or unintentional or that some other
kind of injury was intended. Once these three
elements are proved to be present, the enquiry
proceeds further, and, fourthly it rmust be ,proved
that the injury of the type just described made 'up
of the three elenents set out above was suffi-
cient to cause death in the wordinary course @ of
nature. This part of the enquiry i's purely objec-
tive and inferential and has nothing to do with
the intention of the offender."

Thus according to the rule laid down in Virsa Singh's
case (supra) even if the intention of accused was |limted to
the infliction of a bodily injury sufficient to cause death
in the ordinary course of nature and did not extend to the
intention of causing death, the offence would be murder
[lIlTustration (c) appended to s. 300 clearly brings out this
poi nt .

Clause (c) of s. 299 and cl. (4) of s. 300 both require
know edge of the probability of the causing death. It is
not necessary for the purpose of this case to dilate rmuch
on the distinction between these correspondi ng clauses. It
will be sufficient to say that cl. (4) of s. 300 would be
appl i cable where the knowl edge of the offender as to t he
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probability of death of a person or persons in general--as
di stinguished froma particular person or persons---being
caused fromhis immnently dangerous act, approxinates to a
practical certainty. Such know edge on the part of the
of fender nust be of the highest degree of probability, the
act having been conmtted by the offender wi t hout any
excuse for incurring the risk of causing death or such
injury as aforesaid.

From the above conspectus, it enmerges that whenever a
court is confronted with the question whether the offence
is "murder’ or ’'cul pable hom cide not. amounting to nurder,’
on ,the facts of a case, it wll’

(1) AIl.R 1966 S.C  1874. (2) [1958]
S.C. R 1495.

609

be convenient for it to approach the problem in three
st ages. The question to be considered at the first stage
woul d be, whet her the accused has done an act by doing

whi ch he _has caused the death of another. Proof of such
causal connection between the act of the accused and the

death, leads to the second  stage for considering whether
that act of the accused amounts to "cul pable honicide" as
defined in s. 299. ~If the answer to this questionis prim

facie found in the affirmative, the stage for considering
the operation of s. 300, Penal Code is reached. This is the
stage at which the Court shoul d determ ne whether the facts
proved by the prosecution bring the  case within the anbit
of any of the four Clauses ~of the definition of nurder’
contai ned in s. 300. | f- the answer to this questionis in
the negative the offence would be ’cul pabl e hom ci de not
amounting to nurder’, punishable under the first or the
second part of s. 304, depending. respectively, on whether
the second or the third dause of s. 299 is applicable. |
this question is found in the positive, but the case cones,
within any of the Exceptions enunmerated in 's. 300, the

of fence would still be ’culpable hom cide not amounting to
nmurder’ puni shable wunder the First Part of s. 304, Pena
Code.

The above are only broad gui delines and ‘not cast-iron
i mperatives. In nost cases, their observance will facilitate
t he task of the court. But sonetimes the facts are  so
inter-twined and the second and the third stages so tele-
scoped into each other, that it may not be convenient,to
give a separate treatnent to the matters involved in the
second and third stages.

Now |et us consider the problembefore us in the /light
of the above enunci ati on.

It is not disputed that the death of the deceased was
caused by the accused, there being a direct causal connec-
tion between the beating adm nistered by A-1 and A-2 to the
deceased and his death. The accused confined the beating
to. the legs and arns of the deceased, and therefore, it can
be said that they perhaps had no "intention to cause /death"”
within the contenplation clause (a) of s. 299 or cl. (1)
of s. 300. It is nobody's case that the instant case falls
within el. (4) of s. 300. This clause, as already noticed,
is designed for that class of cases where the act of the
of fender is not directed against any particular individua
but there is in his act that recklessness and risk of imm -
nent danger, knowi ngly and unjustifiably incurred, which is
directed against the man in general, and places the |lives of
many in jeopardy. Indeed, in all fairness, Counsel for the
appel l ant has not contended that the case would fall wunder
el. (4) of s. 300. H s sole contention is that even if the
accused had no intention to cause death, the facts estab-
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lished fully bring the case within the purview of cl. (3) of
s. 300 and as such the offence comitted is nurder and
nothing less. In support of this contention reference has
been nmade to Andhra v. State of Rajasthan(l) and Rajwant
Singh v. State of Kerala (supra).

As against this, Counsel for the respondent submts that
since the accused selected only non-vital parts of the body
of the deceased, for
(1) A I.R 1966 S.C. 148.
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inflicting the injuries, they could not be attributed the
mens rea requisite for bringing the case under clause (3) of
s. 300; at the npbst, it could be said that they had know -
edge that the injuries inflicted by themwere likely to
cause death and as such the case falls within the third
cl ause of s. 299, and the offence committed was only "cul pa-
bl e homicide not anmpunting to nurder”, punishable under s.
304, Part 11. Counsel has thus tried to support the reason-
ing of the H gh Court.

The trial Court, "as 'already noticed, had convicted the
respondent of the offence of ‘murder. It applied the rule
in Virsa Singh”s case (supra). and the ratio of Anda V.
State and held that the case was clearly covered by clause
Thirdly of s. 300. The High Court has disagreed wth the
trail Court and held that the offence was not murder but one
under s. 304, Pt. 11

The H gh Court reached this conclusion on the follow ng
reasoni ng:

(a) "There was no preneditation in the attack. It was
al nost an i nmpul si ve act".

(b) "Though there were 21 injuries, they were all on the
arns and | egs and not on the head or other vital parts

t he body. "
(c) "There was no compound fracture to result in heavy
haenorrhage; there nust have been some bleeding". (which)

"according to PW mght have stopped with in about half
an hour to one hour."

(d) "Death that had occurred 21 hours later, could have
been only due to shock and not due to haenorrhage also, as
stated by PW 12... who <conducted - the autopsy. Thi s
reference is strengthened by the evidence of PW26 who says
that the patient was under shock and he was treating himfor
shock by sending fluids through his vein. Fromthe injuries
inflicted the accused therefore could not have intended to
cause death."

(e) "Al and A2 had beaten the  deceased with heavy
sti cks. These beatings had resulted in~ fracture of the
right radius, right fermur, right tibia, right fibula, right
patalla and left tibia and dislocationof...” /, therefore
consi derabl e force nmust have been used while inflicting the
bl ows. Accused 1 and 2 should have therefore inflicted
these injuries with the know edge that they are likely, by
so beating, to cause the death of the deceased, though they
m ght not have had the know edge that they were so inmnent-
Iy dangerous that in all probability their acts would result

in such injuries as are likely to cause the death. The
of f ence ...15 therefore cul pabl e homi ci de falling
under ....S8. 299, |.P.C. punishable under s. 304 Part 11
and not rmurder."
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Wth respect we are unable to appreciate and accept this
reasoning. Wth respect, to be inconsistent, erroneous and
| argely specul ative,|It appears to us

To say that the attack was not preneditated or pre-
pl anned is not only factually incorrect but also at war with
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H gh Court’s own finding that the injuries were caused to
the deceased in furtherance of the common intention of A-1
and A-2 and therefore, s. 34, |.P.C. was applicable. Fur -
ther, the finding that there was no conpound fracture, no
heavy haenorrhage and the cause of the death was shock

only, is not in accord with the evidence on the record. The
best person to speak about haenorrhage and the cause of the
death was Dr. P..S. Sarojini (PW12) who had conducted the

aut opsy. She testified that ,the cause of death of the
deceased was "shock and haenorrhage due to nultiple in-
juries". This categorical opinion of the Doctor was not
assailed in cross-examnation. |In the post-nmortem exam na-

tion report Ex. P-8, the Doctor noted that the heart of the
deceased was found full of clotted blood. Again in injury
No. 6, which also was an internal fracture, the bone was
visible through the wund. Dr. D A Sastri, PW 26, had
testified “that he was treating Kotanraju injured of shock

not only by sending fluids through his vein, but also blood.
This part of his statenent wherein he spoke about the giving
of bl ood transfusion to the deceased, appears to have been
over|l ooked by the H gh Court. Dr. Kondareddy, PW 11, who was
the first Medical Oficer to examine -the injuries of the
deceased, had noted that there was bleeding and swelling
around injury No. 6 which was located on the left leg 3
i nches above the ankle. Dr. Sarojini, PW12, found fracture
of the left tibia underneath this injury. There could
therefore, be no doubt that this was a conmpound fracture.
P.W 11 found bleeding fromthe other abraded injuries,
al so. He however foundthe condition of the injured grave
and imediately sent-an information to the Magi strate
for recording his dying declaration. PW11 also advised
i medi ate renmoval of the deceased to the bigger Hospital at
Qunt ur. There, also, Dr. Sastri finding that life in the
patient was ebbing fast, took imediate two-fold action

First, he put the patient on blood transfusion. Second, he
sent an intimation for recording his dying declaration. A
Magi strate (PW10) cane there and recorded’ the statenent.
These are all tell-tale circunstances which unerring by show
that there was substantial haenorrhage from sonme of the
injuries involving compound fractures.~ This being the case,
there was absolutely no reason to doubt the sworn word of
the Doctor, (PW12) that the cause of the death  was shock
and haenorr hage.

Al t hough the | earned Judges of the Hi gh Court have not
specifically referred to the quotation frompage 289,  of
Modi s book on Medical Jurisprudence and Toxi col ogy /(1961
Edn.) which was put to Dr. Sarojini in _~cross-exam nation
they appear to have derived support fromthe same for the
argunent that fractures of such bones "are not ordinarily
dangerous"; therefore, the accused coul d not have i ntended
cause death but had only know edge that they were likely by
such beating to cause the death of the deceased.

It will be worthwhile to extract that gquotation from
Mody, as a reference to the sane was nmade by M. Subba Rao
bef ore us, al so.
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According to Mddy: "Fractures are not ordinarily dangerous
unl ess they are conpound, when death may occur from, | oss of
blood, if a big vessel is wounded by the split end of a
fractured bone."

It may be noted, in the first place, that this opinion
of the learned author is couched in too general and wide
| anguage. Fractures of sonme vital bones, such as those of
the skull and the vertebral column are generally known to be
dangerous to life. Secondly, even this general statenent
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has been qualified by the |earned author, by saying that
conpound fractures involving haenorrhage, are ordinarily
dangerous. W have seen, that sone of the fractures under-
neath the injuries of the deceased, were conpound fractures
acconpani ed by substantial haenmorrhage. In the face of
this finding, Mdy s opinion, far from advancing the conten-
tion of the defence, discounts it.

The High Court has held that the accused had no inten-
tion to cause death because they deliberately avoided to hit
any vital part of the body, and confined the beating to the
legs and arms of the deceased. There is much that can be
said in support of this particular finding. But that find-
ing--assuming it to be correct---does not necessarily take
the case out of the definition of "nurder’. The crux of the
matter is, whether the facts established bring the case
within Cause Thirdly of s. 300. This question further
narrows down into a consideration of the two-fold issue :

(i) ~Whether the bodily injuries found on the deceased
were intentionally inflicted by the accused ?

(ii) Af so, were they sufficient to cause death in the
ordinary course of nature ? If both these elenments are
satisfactorily -established, the offence will be ’'rmurder’,
irrespective of the fact whether an intention on the part of
the accused to cause death, had or had not been proved.

In the instant case, the existence of both these ele-
nents was clearly established by the prosecution. There was
bitter hostility between the warring factions to which the
accused and the deceased belonged. Criminal litigation
was going on between these factions since long. Both the
factions had been proceeded agai nst under s. 107, C. P.C
The accused had therefore a notive tobeat the deceased.
The attack was preneditated and pre-planned, although the
interval between the conception and execution of the plan
was not very long. The accused had purchased tickets for
going further to Narasaraopet, but on seeing the deceased,
their bete noir, alighting at Nekarikal, they designedly got
down there and trailed him They selected heavy sticks
about 3 inches in dianeter, each, and w'th /those  |etha
weapons, despite the entreaties of the deceased, nercilessly
pounded his legs and arnms causing no |less than 19 or 20
injuries, smashing at |east seven bones. nostly najor bones,
and dislocating two nore. The beating was -adm nistered
in a brutal and reckless nanner. |t was pressed hone wth
an unusually fierce, cruel and sadistic determ nation. Wen
the human conscience of one of the shocked byst ander s
spontaneously cried out in protest as to why the accused
were beating a human being as if he were a buffalo, the only
echo it could draw fromthe assail ants,
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a mnacious retort, who callously ~continued their
mal evol ent action, and did not stop the beating till the
deceased becanme unconscious. May be, the intention of the
accused was to cause death and they stopped the beating
under the inpression that the deceased was dead. But this
| one circunstance cannot take this possible inference to the
pl ane of positive proof. Nevert hel ess, the formdable
weapons wused by the accused in the beating, the savage
manner of its execution, the helpless state of the unarned
victim the intensity of the violence caused, the callous
conduct of the accused in persisting in the assault even

against the protest of feeling bystanders--all, viewed
agai nst the background of previous aninosity between the
parties, irresistibly lead to the conclusion that the in-

juries caused by the accused to the deceased were intention-
ally inflicted, and were not acci dent al . Thus t he
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presence of the first elenent of Clause Thirdly of s. 300
had been cogently and convi ncingly established.

This takes us to the second el enment of C ause (3). Dr.
Sarojini, PW12, testified that the injuries of the deceased
were cunulatively sufficient in the ordinary course of
nature to cause death. In her opinion--which we have
found to be entirely trustworthy--the cause of the death was
shock and haenorrhage due to the multiple injuries. Dr.
Sarojini had conducted the post-nortem exam nation of the
deadbody of the deceased. She had dissected the body and
examined the injuries to the internal organs. She was
therefore the best infornmed expert who could opine wth
authority as to the cause of the death and as to the suffi-
ciency or otherwise of the injuries fromwhich the death
ensued. Dr. Sarojini’s evidence on this point stood on a
better footing than that of the Doctors (PW. 11 and 26)
who had externally exam ned the deceased in his life-time.
Despite ~this position, the H gh Court has not specifically
considered the evidence of Dr. Sarojini with regard to the
sufficiency of the injuries to cause death in the ordinary
course of nature. There is no reason why Dr. Sarojini’s
evidence with regard to the second el enent of Cause (3) of
s. 300 be not accepted. Dr. Sarojini’s evidence satisfacto-
rily establ ishes the presence of the second el enent of this

cl ause.
There is therefore, no escape fromthe conclusion, that
the of fence committed by the accused was 'nurder’, notwith-

standing the fact that the intention of the accused to cause
deat h has not been shown beyond doubt.

In Anda v. State of Rajasthan (supra), this Court had to
deal with a very sinilar situation. |In that case, severa
accused beat the victimwith sticks after dragging him into
a house and caused multiple injuries including 16 |acerated
wounds on the arns and | egs, a hematona on the forhead and a
brui se on the chest. Under these injuries to the arnms and
legs lay fractures of the right and |eft ul nas, second and
third netacarpal bones on(the right hand and second netacar-
pal bone of the left hand, compound fractures of the right
tibia and right fibula. There was | oss of blood from the
injuries. The Medical O ficer who conducted the ~“autopsy
opi ned that the cause of the death was shock and syncope due
to multiple injuries; that all the injuries collectively
could be sufficient to cause death in the ordinary course of
nature, but individually none of themwas so sufficient.
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Question arose whether in such a case when no signifi-
cant injury had been inflicted on a vital art of the body,
and the weapons used were ordinary |lathis, and the accused
could not be said to have the intention of causing death,
the offence would be "murder’ or nerely ’'cul pable hom cide
not amounting to murder’. This Court speaki ng through
Hi dayatullah J. (as he then was), after ‘explaining the
conparative scope of and the distinction between ss. 299 and
300, answered the question in these termns:

"The injuries were not on a vital part of the body and
no weapon was used which can be described as specially
dangerous. Only lathis were used. |t cannot, therefore, be
said safely that there was an intention to cause the death
of Bherun within the first clause of s. 300. At the sanme
time, it is obvious that his hands and |egs were smashed
and nunerous brui ses and | acerated wounds were caused. The
nunber of injuries shows that every one joined in beating
him It is also clear that the assail ants aimed at breaking
his arms and | egs. Looking at the injuries caused to Bherun
in furtherance of the comon intention of all it is clear
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that the injuries intended to be caused were sufficient to
cause death in the ordinary course of nature, even if it
cannot be said that his death was intended. This is suffi-
cient to bring the, case within 3rdly of s. 300."

The ratio of Anda v. State of Rajasthan (supra) applies
in full force to the facts of the present case. Here, a
di rect causal connection between the act of the accused and
the death was established. The injuries were the direct
cause of the death. No secondary factor such as gangrene,
tetanus etc., supervened. There was no doubt whatever that
the beating was preneditated and cal culated. Just as in
Anda’s case, here also, the aimof the asailants was to
smash the arns and | egs of the deceased, and they succeeded
in that design. causing no less than 19 injuries, including
fractures of _nmost of the bones of the legs and the arnms.
While in Anda’s case, the sticks used by the assailants were

not specially ~dangerous, in the instant case they were
unusual ly heavy, |lethal weapons. Al these acts of the
accused were pre-planned and intentional, which, considered
objectively in the light of the nedical evidence. were
sufficient in the ordinary course of nature to cause
deat h. The nere fact that the beating was designedly con-

fined by the assailants to the legs and arms, or that none
of the multipleinjuries inflicted was individually suffi-
cient in the ordinary course of nature to cause death, will
not exclude the application of Cause 3rdly of s. 300. The
expression "bodily injury" inClause 3rdly includes also its
plural, so that the clause would cover a case where all the
injuries intentionally, caused by the accused are cunula-
tively sufficient to cause the deathin the ordinary course
of nature, even if none of those injuries individually
neasures upto such sufficiency. The sufficiency spoken of in
this clause. as already noticed, is the high probability of
death in the ordinary course of nature, and if such suffi-
ciency exists and death is caused and the injury causing it
is intentional, the case would fail under O ause 3rdly of s.
300. Al the conditions which are a pre-requisite for the
applicability of this clause have been established and the
offence commtted by the accused in the instant case was
" mur der’ .
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For all the foregoing reasons, we are of opinion that the
Hi gh Court was in error in altering the conviction of the
accused-respondent fromone under s. 302, 302/34, to that
under s. 304, Part |Il, Penal Code. Accordingly we allow this
appeal and restore the order of the trial Court convicting
the accused (Respondent 2 herein) for the offence of mnurder

with a sentence of inprisonnment for life, Respondent 2, if
he is not already in jail shall be arrested -and committed
to prison to serve out the sentence inflicted on him

P.B. R Appea

al | owed.
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