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A seemingly sinple expression, "regular assessment"”,
occurring in Section 214 of the Incone Tax Act has given
rise to an endless conflict as to its nmeaning anpbng the
several High Courts in the country. The first /decision
interpreting the expression was rendered as far back as 1957
by the Bonbay High Court with reference to sub-section (5)
of Section 18A of the 1922 Act. Thereafter alnost every High
Court has pronounced upon the question expressing varying
shades of opi nion.

LEGQ SLATI VE BACKGROUND:

Prior to 1944, incone tax was payable by the assessee
only on an assessnment being made by the Assessing Oficer
Though the |I|evy/charge was created by the Indianlncone Tax
Act, 1922, the tax became payable only when it was
ascertained in accordance with the provisions of the Act. In
1944, however, Section 18A was introduced providing for the
payment of tax in advance, i.e., even prior to the making of
the assessment. Section 18A incorporated the principle "pay
as you earn". The advance tax was payable on prescribed
dates during the financial year preceding the relevant
assessment year. Sub-section (5), as originally introduced,
provided for payment of sinple interest at two percent per
annum on the entire amobunt paid by way of advance tax. (The
rate of tax was raised to four percent with effect from
April 1, 1995.) The interest was payable "fromthe date of
payment (to the date of the provisional assessment made
under Section 23-B* or if no such assessnent has been nade)
to the date of the
* Section 23-B providing for provisional assessnment was
inserted in 1950.
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assessment (hereinafter called the "regular assessnent")
made under Section 23 of the Incone, Profits and Gains of
the previous year...".

By Indian Income Tax (Amendment) Act, 1953, second
proviso to sub-section (5) was inserted in Section 18-A with
effect from April 1, 1952. By virtue of this proviso,
i nterest becane payable "only on the anount by which the
aggregate sum of any instalnments paid during any financia
year in which they are payable wunder this section exceeds
the ambunt of the tax determined on regular assessnent
calcul ated as hereunder....". Interest thus became payable
only on the ampbunt paid in excess of the tax determ ned on
regul ar assessnent and not wupon the entire anount. The
expression "regular assessment” was not defined in the 1922
Act .

Cl ause (40) of Section 2 of the Income Tax Act, 1961
defines the expression “"regular assessment” to nmean the
assessnment made under Section 143 or Section 144. The 1961
Act contains -a whole 1lot of sections dealing wth advance
tax, commencing from Section 207 to Section 219, under the
sub- heading "G -Advance Paynment of = Tax" in Chapter-XVi
whi ch chapter deals with "collection and recovery of tax".
These sections have been undergoi ng anendnents fromtinme to
time which it is not necessary to trace for the purposes of
this case. It would suffice to indicate broadly the schene
of the said sections. Section 207 provides that advance tax
shal | be payable during the financial year in respect of the
total income derived by the assessee during the accounting
year relevant to the assessnent year. Section 208 prescribes
that every assessee deriving incone above a particular limt
shall be liable to pay advance tax. Section 209, which has
undergone a good nunber of anmendnents over the years,
provides the manner in which the advance tax payable shal
be conputed. The advance tax nay be paid by an assessee of
his own accord or it nmay be paid pursuant to the orders of
the assessing officer. Section 211 provides the dates on
which instalnents of advance tax are payable. Sections 214
and 215, which nay broadly be characterized as conplinentary
to each other, provide for paynent of interest in certain
situations. Section 214(1) provides that:

"the Central Government shall pay sinple

interest at 9%p.a. on the anount by

whi ch the aggr egat e sum  of any

i nstal nrents of advance tax paid during

any financial year in which they are

payabl e under Sections 207 to 213

exceeds the ampunt of the tax determ ned

on regul ar assessnent fromthe first day

of April next follow ng the sai d

financial year to the date of the

regul ar assessnment for the assessnent

year imediately following the said

financial year...."

(The rate of tax has been changing fromtine to tine. It is
now 15% Further, with effect fromApril 1, 1985, the words
"tax determ ned or regul ar assessnent” have been substituted
by the words "assessed tax".) The date from which interest
i s payable has been changed under the 1961 Act. Instead of
date of paynent under the 1922 Act, it is the first day of
the relevant assessnment year. Sub-section (2) of Section
214, as originally enacted, corresponded to the first
proviso to Section 18A(5) of the 1922 Act. Section 215, in
turn, provides for paynment of interest by the assessee in
case the advance tax paid by him falls short of the
prescri bed percentage of the tax assessed.
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Wth effect fromApril 1, 1968, Section 214 underwent
certain changes. A proviso was appended to sub-section (1)
saying that "in respect of any amunt refunded on a
provi si onal assessnent under Section 141A, no interest shal
be paid for any period after the date of such provisiona
assessment". Sub-section (1A) was inserted which read: "(1A)
where on conpletion of the regular assessnent the anmpunt on
which interest was paid under sub-section (1) has been

reduced, the interest shall be reduced accordingly and the
excess, if any, paid shall be deened to be tax payable by
the assessee and the provisions of this Act shall apply

accordingly". Wth effect from April 1, 1985, sub-section
(1A) was substituted. It reads:

"(1A) Where as a result of an order

under section 147 or ‘section 154 or

section 155 or section 250 or section

254 or section 260 or section 262 or

section 263 or section 264, the anpunt

on whi ch-interest was payabl e under sub-

section (1) has been i ncreased or
reduced, —as the case may be, the
interest shall be increased or reduced

accordingly, and~ in a case where the
interest is reduced, the Incone  Tax
Ofice - shall serve on the assessee, a
notice of denand in the prescribed form
specifying the anmount of the  excess
interest payable and requiring him to
pay such amount; and such notice of
demand shall be deemed to-be a notice
under section 156 and the provisions of
this Act shall apply accordingly."

Wth effect fromApril 1, 1985, Explanations (1) and (2)

were al so added which run as foll ows:

"Expl anation 1.-- In this secti on,
"assessed tax" shall ‘have the same
nmeani ng as in sub-section (5) of section
215.

Expl anation 2.-- Were, in relation to

an assessment year, an assessment is

made for the first tine under section

147, the assessnent so made shall —be

regarded as a regul ar assessnent for the

purposes of this section.”

Further amendnents have been effected in Section 214
with effect fromApril 1, 1989 but which it may  not be
necessary to refer for the purpose of this case.

HOW DOES THE QUESTI ON ARI SE?

We shall now indicate how the controversy relating to
the nmeaning of the expression "regular assessnent" arises:
an assessee pays advance tax according to his estimte of
his income during the financial year relevant to the
particul ar assessment year. He then files a return and an
assessnent is nade under Section 143. It is found that he
has paid nore amobunt by way of advance tax than the anount
of tax assessed. He will be refunded the extra anpunt with
interest calculated fromthe first day of April of that
assessment year to the date of assessment. No difficulty
arises in such a case. The difficulty arises in the
following situation: indeed it is one of the nmany situations
- not satisfied with the order of assessnent, the assessee
files an appeal. The appeal is allowed as a consequence of
whi ch, the assessment order is revised. As a result of such
revi sed assessnment made pursuant to the appellate order, the
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tax refundable to the assessee becones |arger - say whereas,
according to the original assessnment he was entitled to
refund of Rs.10,000/-, he becones entitled to a total refund
of Rs.15,000/- as a result of revised assessnent nmade
pursuant to the appellate order. The question is - on what
amount and upto which date is the interest payable? On being
el aborated, the question yields the foll owi ng sub-questions:
(a) is the interest payable only on Rs. 10,000/- and if so,

whet her the interest is payable till the date of
first/original assessnent or till the date of the revised
assessment? (b) is the interest payable on Rs.15,000/- and
if payable, is it payable only till the date of
first/original assessnent.  or till the date of the revised

assessment ?

A large nunmber of Hi gh Courts including Bonbay, Kerala,
Al'l ahabad, Punjab and Haryana, Andhra Pradesh and Gauhati
have taken the view that the interest is payable only upto
the date of the first/original assessnment and not upto the
date of the revised assessnent nmade pursuant to the
appel | at e/ revi si onal order which nmay perhaps nean, on the
amount of - Rs.10,000/- only in the illustration given in the
preceding para. It also neans that if according to the
first/original assessnent, it is found that advance tax paid
is not in excess of the tax assessed but as a result of the
revi sed assessnment/ it-is found that there is an excess
paynment, no interest would be payabl e under this provision
to the assessee at all. They interpreted the words "regul ar
assessment” in the section as nmeaning and as referring to
the first/original ‘assessment. On - the other 5 hand, severa
other High Courts including Calcutta, Cujarat, " Rajasthan
Karnat aka and Madras have taken the view that the words
"regul ar assessment” nean and refer to the " revised
assessment made pursuant to the appellate order. The Delh
H gh Court has adopted an approach which partly agrees with
one view and partly wth the other. W may clarify that in
the i mmedi ately precedi ng discussion, the words "appellate
order" are used conpendi ously to denot e appel | at e,
revi sional and reference orders.

Now, both Section 143 and. Section 144 wuse the
expression "assessnment”. They do not - use the expression
"regul ar assessnent". C ause (40) of Section 2, no doubt,
defines "regular assessnent” as an assessment nade under
Section 143 and Section 144 but the fact renmains that
whether it is the original/first assessnent or the revised
assessment made pursuant to the appellate  order, they are
relatable to Section 143 alone - and where it is a best-
judgrment assessment, to Section 144. O ' course, where
Section 147 is resorted to, the order of assessment/re-
assessment will be nade wunder that section but here again
the procedural provisions contained in Section 143 and
Section 144 do apply. |If so, one nmay ask why . -was the
expression "regular assessnent" wused? Is it nmerely in
contra-distinction to provisional assessnent or has it got
any specific connotation? Before we proceed to answer the
gquestion, it would be appropriate to refer to a few nore
rel evant provi sions.

Against the orders of the assessing authority nade
under the sections specified, appeal is provided by Section
246. Section 251 specifies the powers of the first appellate
authority. He is enmpowered to confirm reduce, enhance or
annul the assessnent. He is al so enmpowered to set aside the
assessment and refer the case back to the assessing officer
for making a fresh assessnent in accordance wth the
directions given by him and after making such further
enquiries, as may be directed or as may be found necessary.
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Section 252 provides a further appeal/second appeal to the
Appel l ate Tribunal. Section 254(1) says that the Appellate
Tribunal nay, after giving both the parties to the appea
opportunity of being heard, pass such orders thereon as it
thinks fit. Section 256 provides for reference to the High
Court on questions of |aw whereas Section 257 provides for
statenent of a case to Suprene Court directly in certain
situations. After the receipt of the opinion of the Hi gh
Court of Suprene Court, as the case may be, the Appellate
Tri bunal shall have to pass orders as are necessary to
di spose of the case in conformity with the judgnent of the
Hi gh Court/Supreme Court. Section 263 vests suo nmotu power
of revision in the Conmssioner to be exercised in certain
situations. The Comm ssioner is enpowered to "pass such
order thereon as circunstances of the <case justify,
i ncluding an order enhancing or nodifying the assessnment or
cancel ling the assessment and directing a fresh assessnent”.
Section 264 vests the power of revision in the Comm ssioner
whi ch can be exercised either suo notu or on the application
of the  assessee in certain-situations. Under this section
the Conmi ssioner is entitled to pass such order as he thinks
fit. Ho can direct such further enquiry as he thinks
appropriate or may hinmself cause such enquiry to be made.

Chapter-XI X contains provisions relating to refund.
Until Cctober 1, 1975 when sub-section (1A) was introduced
in Section 244 by the Taxation Laws (Anmendnent) Act, 1975,
the provisions in this chapter (Section 237 onwards)
provided only for  post-assessnent  interest.  Section 240
provides that where as a result of any order. passed in
appeal or other proceeding under the Act, refund of any
amount beconmes due to the assessee, the assessing officer
shal |l refund that amount to the assessee wi thout his having
to nake a claimtherefor. Section 244(1) provides that where
refund is due to the assessee in pursuance of an ' order
referred to in Section 240, and such refund is not granted
within three nonths fromthe end of the nonth in which such
order is passed, the Central Governnment shall pay interest
thereon at the rate of fifteen percent per annumw'th effect
fromthe date of the expiry of the three nonths aforesaid to
the date on which the refund is granted. By virtue of sub-
section (1A), however, interest is now payable on-the anmpunt
found to have been paid in excess as a result of the
appel | ate/revisional order fromthe date of paynent made in
pursuance of any order of assessnent or penalty upto-the
date on which refund is granted provided such paynment is
subsequent to March 31, 1975. It would be appropriate to set
out sub-section (1A) of Section 244 in full

"244. (1A VWere the whole or any

part of the refund referred to in sub-

section (1) is due to the assessee, as a

result of any anount havi ng been paid by

himafter the 31st day of March, 1975,

i n pursuance of any order of assessnent

or penalty and such ampunt or any part

t hereof having been found in appeal or

ot her proceedi ng under this Act to be in

excess of the anpbunt which such assessee

isliable to pay as tax or penalty, as

the case my be, wunder this Act, the

Central CGovernment shall pay to such

assessee sinple interest at the rate

specified in sub-section (1) on the

amount so found to be in excess fromthe

date on which such amunt was paid to

the date on which the refund is granted.
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Provided that where the anount so

found to be in excess was paid in

i nstal ments, such interest shall be

payable on the amunt of each such

i nst al ment or any part of such

instal ment, which was in excess, from

the date on which such instalnment was

paid to the date on which the refund is

grant ed:

Provided further that no interest

under this sub-section shall be payable

for a period of one nonth fromthe date

of the passing of the order in appeal or

ot her proceedi ng:

Provided also that wher e any

interest is payable to an assessee under

this sub-section, no interest under sub-

section (1) shall be payable to himin

respect of the amobunt so found to be in

excess:"

DECI SI ONS OF HI GH COURTS:

Conming to the decided cases, the first one which
consi dered the neani ng of the expr essi on "regul ar
assessment” is of 'the Bonbay H gh Court 'in Sarangpur Cotton
Manuf acturing Conpany Limited v. Conm ssioner of I|Incone Tax
(31 1.T.R698). It related to the assessnent year 1947-48,
whi ch neans that the matter was governed by  Section 18A
before its amendnent in 1952, ~According to the said
provision, interest was payable on the whole of the anpunt
paid by way of advance tax fromthe date of paynent "till
the date of assessnent (hereinafter called the  "regular

assessment” under Section 23...")". ~During the financia
year relevant to the said Assessnment Year, the assessee paid
advance tax in a sum of Rs.12,95/508/- in three equa

instal ments. An assessnment was nade (hereinafter referred to
as the "Original Assessment Order") on March 30, 1948,
according to which the assessee bhecane liable to pay a
further tax of Rs.6,00,000/- in addition to the advance tax
amount already paid. He paid it and preferred an appeal to
the Appellate Assistant Conmm ssioner —against the order of
assessment. The Appellate Assistant Conm ssioner set aside
the assessment and directed the Incone Tax Officer to nmake a
fresh assessnment. Accordingly, the Incone Tax O ficer made a
fresh assessnment on January 25, 1954 (hereinafter referred
to as the "Revised Assessnent Order") according to which the
total assessable income was substantially reduced. The tax
now payable was |less than the amount of tax paid as advance
tax. The Income Tax Oficer refunded the excess ampunt of
tax paid. The assessee laid a claimfor interest on the
excess anmount of advance tax paid as well as on the anount
of Rs.6,00,000/- paid pursuant to the original assessnent
order from the respective dates of payment till the date of
refund. (Before the High Court, the assessee gave up his
claimfor interest on the sumof Rupees six |akhs.) So far
as the claimfor interest on excess advance tax paid is
concerned, his case was that once the original order of
assessment was set aside by the appellate authority and a
revi sed assessnment order was made pursuant to the appellate
order, it is that assessnment which is the regul ar assessnent
for the purposes of Section 18A(5) and, therefore, heis
entitled to interest till that date, viz., January 25, 1954.
This contention was rejected by Chagla, C J., speaking for
the Division Bench. The Ilearned Chief Justice gave two
reasons for rejecting the assessee’s contention. The first
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reason reads thus:

"When one |ooks at the matter a little
nore closely, it becones clear that,
when the Inconme-tax Oficer made the
order on the 30th of March, 1948, under
provisions of this section, interest
ceased to run. At that date the order
nmade by the Inconme-tax O ficer was the
only effective and valid assessnent. Can
it be said that, if interest had ceased
to run, the running of interest was
revived when that order of assessnent
was set aside and ‘a different termnus
was fixed for the cal cul ati on of
interest? It seens to us that what the
Legi sl ature contenplated in wusing the
expression "the date of the assessnent”
was the factual date of the assessnent
and i't was not considering the legality
or the validity of the assesshent nade.
It wanted to fix two terminii~ for the
calculation of interest.” Wth regard to
one termnus there was no difficulty;
that was the date of payment of advance
tax by the assessee. The other term nus
had to be fixed and the other termnus
was the date when the regul ar assessnent
was nade. That term nus having been
fixed, it couldnot be altered by any
subsequent event . or by the vicissitudes
t hrough which the assessnent order night
pass.

If there had been no appeal and-if
the assessment order had not been  set
asi de, obviously this would have been
the only termnus. The Legislature did
not contenplate that the term nus should
be altered because the assessee chose to

appeal and because t he Appel | ate
Assi stant Conmm ssioner set aside the
order."

(Enphasi s added)

The second reason, probably a nore substanti al
reads:

"Let us ook at this order from another
poi nt  of view. Wwen the order of
assessment was nade, it was conpetent to
the Taxing Authorities to recover the
tax, and the liability to refund would
only arise when the assessnent order was
set aside. But the Taxing Departnent
woul d have the use of +the assessee’s
nmoney from the date when the anobunt was
paid till the Taxing Authorities chose
to refund the noney. Could it be
suggested that the position would be
different with regard to advance paynent
of tax? The liability to pay the tax
arose as soon as the assessment order
was made; and that liability would cover
not only the advance tax already paid,
but also any additional anmpunt that
m ght have to be paid by the assessee.
In this very case, the assessee paid an
addi ti onal anmount of Rs. 6 | akhs.

one,
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Al though it put forward a claim for

interest on this anmount al so, that claim

was ultimately abandoned. Therefore, if

we were to give the construction to

section 18A as suggest ed by M.

Pal khi val a, then the advance tax would

stand on a different footing from the

paynment of Rs.6 |akhs, which was paid by

the assessee under t he or der of

assessnent. The schenme of the section

seens to be that interest is payable for

the period during which there is no

liability to pay upon the assessee. But

once the order of assessnent is nade,

the liability to pay arises, and even

though the order may be subsequently set

aside, there “is no obligation upon the

Department to pay any interest in

respect of the anounts whi ch they

recovered as tax under the origina

assessnment order."

Prior to 1944, it nmay be recalled, tax was payable only
after and in pursuance of an order of assessnent. It was
only by virtue of ~Section 18A(5) (introduced in 1944) that
tax becane payabl e/in advance of the assessnment. But once an
assessment is nade - according to this reasoning - the
advance nature of the tax ceases. |t becones rel atable and
referable to the assessment order just as the amount paid
under and in pursuance of the assessnent order. ‘Actually, in
the above case, besides the advance tax paid during the
rel evant financial year, the assessee had al so paid a sum of
Rupees six |akhs pursuant to the original assessnent order
If the assessee says that he is entitled to interest on the
excess amount paid by way of advance tax upto the date of
the revised assessnent order, points out Chagla, C. J., there
is no reason why he should not be entitled to claiminterest
on Rupees six lakhs paid pursuant to original assessnent
order from the date of its paynent till the date of the
revi sed assessnent order. At that tine, it nust be
renmenbered, there was no provision under which interest
could be clainmed on the said anount of Rupees six |akhs.

Chagla, C.J. points out the inequity or —illogicality in
payi ng interest on the excess anpbunt of advance tax fromthe
date of paynent till the date of revised assessnent order

and in denying any interest on the amount of Rupees six
| akhs paid pursuant to the original assessment order. The
| earned Chief Justice accordingly held that  when Section
18A(5) spoke of "the date of the assessment  (hereinafter
called the "regular assessnment”) nmde under Section 23", it
referred to the original order of assessnment.

The above decision was followed by a Division Bench of
the Al ahabad Hi gh Court in Sir Shadilal Sugar and Genera
MIlls Ltd. v. Union of India (85 1.T.R 363), which.is the
subject-matter of G vil Appeal No. 1395 of 1974 before us.
The assessnent year concerned in this case is 1960-61 and,
therefore, governed by the Indian Incone Tax Act, 1922. R S.
Pat hak, J., (as he then was) speaking for the Bench gave an
addi ti onal reason in support of the view taken in Sarangpur
Cotton. The |earned Judge referred to sub-section (6) of
Section 18A (corresponding to Section 215 of the present
Act) and pointed out that by virtue of the third proviso to
the said sub-section, where the amount on which interest is
payabl e by the assessee is reduced as a result of appeal (or
revision or reference, as the case nmay be) the interest wll
be reduced accordingly and the excess interest wll be
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refunded together wth the anmount of inconme tax refundable
but that a similar provision was not found in Section 214.
The | earned Judge pointed out, "the express enactnent of
this provision points it to the conclusion that in its
absence, the conputation of the interest would ordinarily
have to be made by reference to the date of the origina
assessnment order".

The third judgnent in the sequence - taking a contrary
view - is of the Calcutta Hi gh Court rendered by a | earned
Si ngl e Judge, Sabyasachi Mikharji, J., in Chloride India
Limted v. Conmm ssioner of Incone Tax, West Bengal (106
. T.R 38). The assessment year concerned was 1964-65 and
thus governed by the 1961 Act. The assessee paid certain
amount by way of advance tax. The appeal preferred against
the order of assessnment was allowed in part, pursuant to
which the I ncone Tax O ficer revised t he origi na
assessnment. According to the revised assessnent order, a sum
of Rs. 4,28,260:40p. was found refundable to the assessee.
The amount was refunded but interest was refused by the
Income Tax ~Officer as well as by the Conm ssioner under
Section 264. The assessee questioned the said refusal by way
of a wit petition. The learned Judge held that the "regul ar
assessment" referred to in  Section 214 neans the revised
assessnment order and not the original order of assessnent.
The | earned Judge relied upon the earlier Bench decision of
that Court in Kooka Sidhwa & Co. v. Conmm ssioner of |ncome
Tax (54 1.T.R 54) wherein it was held that an order of
assessment made by the Income Tax O ficer pursuant to an
appel l ate order is yet an order —of assessnent. within the
meani ng of Section 23 and appeal able as such. The |earned
Judge pointed out that for all purposes, the revised
assessment order is the order of regular assessnent and not
the original assessnment order which has indeed ceased to
exi st. Mikharji, J. distinguished the  decisions of the
Bonbay and Al | ahabad Hi gh Courtsin Sarangpur Cotton and Sir
Shadilal Sugar MIls respectively -as having been rendered
under the provisions of the 1922 Act which, said the |earned
Judge, were different from those in the present  Act. The
Revenue wurged before the |earned Judge that™ when the
Parliament enacted the 1961 Act and used the expression
"regul ar assessnent" in Section 214, it nust be presuned to
be aware and approved of the interpretation placed thereon
by the two High Courts, Bonbay and Allahabad. The learned
Judge declined to accede to the said contention holding that
the expression construed by the said H gh Courts was not the
expression "regular assessnment” but the words "assessnent
(hereinafter called the "regul ar assessment")".

W may next refer to the decision of the Mdras High
Court in Comm ssi oner  of I ncome Tax, Tamil Nadu wv.
Raj al akshm  MIlls (125 1.T.R 141). The assessnent/ year
concerned was 1968-69. It was a case where the " origina
assessnment order was rectified by the Income Tax Oficer
under Section 154. The Division Bench held that the origina
assessnment order as rectified is the regular assessnent
order or the correct assessnent order, as it nay be called.
On that basis, it held that the assessee was entitled to
grant of interest on the advance tax refunded upto the date
of the rectified assessment order. The same view was re-
affirmed in Triplicane Uban Society v. Conm ssioner of
Income Tax, Mdras (126 |[|.T.R 125). This was, however, a
case where the assessnent order was nodified, i.e., revised
pursuant to the appellate order

Ref erence may now be nmade to the decision of the Delh
High Court in National Agricultural Cooperative Marketing
Federation of India Ltd. v. Union of India (130 I.T.R 928).
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The assessnent year concerned therein was 1973-74. The
assessee paid advance tax during the relevant financial year
but contended during the course of assessnent proceeding
that by virtue of Section 80P of the Act, its income was not

liable to tax. The Income Tax officer rejected the
contention. On Appeal, the Appellate Assistant Comm ssioner
uphel d the assessee’s contention, in pursuance of which, a

revi sed assessnent order was made by the Incone Tax O ficer
substantially reducing the anpbunt of tax. The assessee
clained interest on the excess amount of tax paid upto the
date of refund both under Section 214 as well as Section
244, Meanwhile, sub-section (1A) of Section 244 had also
cone into force with effect from OCctober 1, 1975. S
Ranganat han, J., speaking for the Bench, held: (a) the
payment of advance tax- has material significance only til

the initial regular assessnent is nade. Thereafter, it has
no separate existence by itself but gets merged in the tax
demand payabl e by the assessee pursuant to the assessnent
order; (b) the expression "regular assessnent" in Section
214 shoul'd “be construed as referring only to the origina
assessment _and not to subsequent —nodifications thereof,
pursuant to appeal or revision. There is no change in the
nmeani ng of the expression "regular assessnent” fromthe 1922
Act to the present  Act; (c) the fact that wearlier no
interest was provided on the anbunt refunded as a result of
appeal /revision and the further fact that Section 244, even
when enacted, did not provide for interest fromthe date of
paynment or date of ‘original assessment, but only after
expiry of a reasonable period after the passing of order
(which entitles the assessee to refund) should induce the
court to hold that interest is payable under  Section 214
only upto the original assessnment order; (d) by interpreting
the expression "regul ar assessment” as referring to origina

assessment, no anamoly will result; it~ is consistent with
the schene of the provisions relating to advance tax; (e)
the words "regular assessment” in sub-section (1A) of

Section 214 carry a different nmeaning than the neaning the
said words carry in sub-section (1); (f) the expression
"regul ar assessnent" should carry the sanme nmeaning i'n both
Sections 214 and 215; it cannot be different; (g) inasmuch
as the advance tax as well as the tax, if any, pai-d pursuant
to the assessnent order - or otherwi se - get nerged into one
tax, payable wunder and referable to the assessnent order
the assessee is entitled to interest on the amount refunded
as a result of the revised assessnent order (nmade pursuant
to the appellate, revisional or reference order) fromthe
date of paynent till the date of refund. It would thus be
seen that this decision while affirm ng the basic prem se of
Sarangpur Cotton and Sir Shadilal Sugar, seeks to place the
amount paid by way of advance tax also within the purview of
sub-section (1A) of Section 244. The | earned Judge held that
the introduction of sub-section (1A) in Section 244 has
altered the previous position and that it entitles the
assessee to get interest on the tax paid by himin pursuance
of the original assessnent provided the said paynent was
after March 31, 1975. The learned Judge held that the tax
paid by the assessee pursuant to original assessnent
i ncludes, by fiction, advance tax as well. Once a fiction is
so created, the learned Judge held, it nmust be given its
full effect. Support was sought for this proposition from
the | anguage of Section 219.

In Trustees of H E. N zam Religi ous Endownent Trust v.
Income Tax Oficer (131 1.T.R 239), a Bench of the Andhra
Pradesh H gh Court followed the decision of the Bonbay and
Al | ahabad High Courts and dissented fromthe view taken by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 39

the Calcutta Hi gh Court.

A Full Bench of the Bonbay H gh Court considered the
guestion once again in Comm ssioner of Income Tax v. Carona
Sahu Conpany Ltd. (146 |.T.R 452). Bharucha, J., speaking
for the Full Bench, reviewed all the decisions of the Hi gh
Courts rendered till then and affirmed the follow ng
propositions: (a) interest is conpensatory in character but
there is no right to receive interest except under a
statute. The right to receive interest, therefore, depends
upon the construction of the relevant statute. (b) Section
215 is a counter-part of Section 214 and, therefore, its
interpretation is of cardinal significance in the matter of
interpreting Section 214. The absence of a provision in
Section 214 corresponding to the provision contained in sub-
section (3) of Section 215 indicates that the words "regul ar
assessment” in both Section 214 and Section 215 nean only
the original assessnment and not the |ast operative order or
the assessnment nade pursuant 'to an appellate/revisiona
order. The Full Bench affirned the view taken by that court
in Sarangpur Cotton. It dissented from the contrary view
taken by the Cal cutta and other Hi gh Courts.

A Full Bench of the Gujarat H gh Court considered the
very issue in Bardolia Textile MIls v. Income Tax O ficer
(151 1.T.R 389). P.S. Poti, CJ., speaking for the Ful
Bench, opined that in~ such cases the final assessnment made
pursuant to appellate/revisional order is the only "regul ar
assessment" for the purposes of Section 214 and not the
original assessnent. There cannot be two assessnents for the
sane assessment year, the |earned Chief Justice observed.
The first order of assessment, he said, is substituted by
the second order. Position is the sanme, the learned Chief
Justice observed, whether the appellate/revisional authority
sets aside the assessnent and directs a fresh assessment to
be made or nerely directs the reductionof tax liability or
effects other nmodi fication.  The learned Chief Justice
further held that in view of its clear |anguage, sub-section
(1A) of Section 244 cannot apply to or take in the anount
paid by way of advance tax. Section 214(1) and Section 244
operate in different fields and, therefore, Section 244
cannot be dovetailed into Section 244(1A), he said. Wen the
deci sion in Sarangpur Cotton and its reasoni ng was comended
to the Full Bench for its acceptance, Poti, C. J., declined
to accede to the sanme in the foll ow ng words:

"No doubt there is logic in this

approach, though logic alone will not be

deterninative of the controversy arising

froma taxing statute. The approach of

the learned Judges in that <case is

evidently that if noney paid to satisfy

the demand pursuant to an assessnent

does not earn interest fromthe date of

paynment on refund, why should advance

tax credited as ampbunt towards tax due

earn such interest from that date. Now

| et us assunme that s.214(1) does not

envi sage the assessee earning interest

on the excess paynment of advance tax

after the first assessnent, even though

due to later developnents he gets a

refund of such excess. \What happens to

the anount pai d by an assessee

subsequent to March 31, 1975, pursuant

to the order of assessnment? Section

244(1A) entitles himto interest on such

amount for the period fromthe date of
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the paynent up to the date when, on

account of the anmpbunt being found in

excess in appeal or other proceedings,

he gets a refund. He will not, in that

event, get interest for excess paynent

made earlier as advance tax from the

date of first assessnent though he wll

be entitled to get interest on an anount

paid pursuant to an assessnent. This

situation could not have been envi saged

by Chagla, C. J. W are only indicating

the danger of interpreting the section

on the basis of the logic in the passage

above quoted. "

The view taken by the Cujarat Full Bench is thus
opposed to the view taken by Bomnbay, Allahabad and Andhra
Pradesh and approves the contrary view taken inter alia by
Cal cutta and Madras High Courts. This decision too refers to
al nost ‘all' the decisions on the subject rendered till then

Ref erence may next be nmde to the decision of the
Kar nat aka Hi gh~ Court in _Conm ssioner of |Income Tax v. Deep
Chand (183 1.T.R 299). The Division Bench referred to the
di fference of opinion anong the High Courts and chose to
foll ow the reasoning and conclusion of the Full Bench of the
Gujarat H gh Court /in Bardolia Textile MIls. In addition to
the reasons given by the Gujarat Full Bench, the |earned
Judges pointed out a few nore reasons, which in their view,
support the said view, viz., (a) by virtue of sub-section
(1A) of Section 214, as substituted by the Taxation Laws
(Amendrment) Act, 1984 with effect from April 1, 1985, the
assessee is entitled to interest on the excess anmunt paid
as advance tax, even if the said excess is the result of an
appel | at e/ revi sional order. This subsequent amendnent "sheds

light on the earlier law and gives a go-by to all the
controversies". The court is entitled to take note of the
subsequent law, in certain situations, for ascertaining the

intention of the legislature; (b) since paynent of /interest
is conpensatory in nature, thereis no logic behind Iimting
it to a particular artificial date; (c) the interpretation
favoured by themacts as an assurance to the assessee that
in case the anmount paid by himis found to be excess, he
will get interest thereon till realisation just as he is put
on notice by Section 215 that if he fails to pay the
prescri bed percentage of assessed tax by way of advance tax,
he shall be liable to pay i nterest- thereon. Thi s
interpretation really advances the object of the enactnent;
(d) the conplimentary nature of Sections 215 and 214 is al so
a pointer in favour of this interpretation

Ref erence may also be mnmde to the decision of the
Bonbay High Court in Cyananmid India Ltd. v. K N Anant harama
Ayyar and O's. (203 |.T.R561). The D vision Bench, while
following the Full Bench decision in Carona Sahu, held that
a plain reading of sub-section (1A) of Section 244 | eaves no
manner of doubt that the liability to pay interest under the
sai d sub-section covers also the advance tax paid prior to
March 31, 1975 but credited towards tax liability determ ned
under an order of assessnment passed after March 31, 1975.

W do not think it necessary to refer to the other
decisions of the H gh Courts cited before us for the reason
that they follow either the Bonbay/Allahabad view or the
Cal cutta/ GQujarat view, as the case may be.

PART = I

Havi ng noticed the various shades of opinion, we nmay
now proceed to state what according to us should be the
interpretation to be placed on the expression "regular
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assessment” in Section 214(1). W may forewarn that this is
one of those questions which does not admit of one clear-cut
answer. The very difference of opinion anong the severa
Hi gh Courts in the country and the several shades of opinion
expressed by thembear eloquent testinmony to it. Whichever

view one adopts, it may still |leave sone ground for
criticism Even so, the question has to be answered keepi ng
in mnd the legislative intent, |anguage used in the

rel evant provision and the scheme of the enactnent. Let us
first notice a few features of Section 18A(5)/Section
214(1).

The first feature to be noted is that under Section
18A(5) the date from which interest was payable (whether
upon the whole ampbunt or on the excess anmpunt, as the case
may be) was the date of paynent of the advance tax whereas
under Section 214, the date fromwhich interest is payable
is not the date of ‘paynment but the first day of the rel evant
assessnment year. This is clear from the words "from the
first day of April next following the said financial year"
in Section 214(1). This feature of Section 214(1) indicates
that the Parlianent has now prescribed an artificial date
fromwhich interest is payable though |ogically speaking,
one can say that it should have provided for payment of
interest fromthe date of paynment as was provi ded by Section
18A(5) of the 1922 Act. This is an aspect elucidated at a
| ater stage in this judgnent.

The second feature is that under — Section 18A(5) the
i nterest was payable upto the date of ‘assessnent - described
as "regular assessnent" - which neant the assessnent made
under Section 23. Simlarly, under Section 214(1), the
interest is payable upto the date of "regul ar assessnent”
whi ch expression is defined by the Act to nean the
assessnent nade under Section 143 ~or Section 144. The
paynment of interest is not upto the date on which refund is
granted as in the case of refund under Section 244(1). In
ot her words, Section 214(1), fixestwo artificial termnii,
viz., the date from which interest is payable and the date
upto which interest is payable. These termnii are fixed and
constant though the differing neanings attached to the

expr essi on "regul ar assessment " | ead to di fferent
consequences.
W may give an illustration to explain what we nean.

Take a case where as a result of the original assessnent
nmade on March 31, 1976 for the assessnent year 1975-76, a
sumof Rs. 10,000/- is found to have been paid by way of
advance tax in excess of the tax assessed. The assessee wil |
be entitled to refund of the said amount of Rs.10,000/- with
interest thereon calculated at the prescribed rate fromthe
first day of April, 1975 upto March 31, 1976. On this score,
there is no controversy. But, say, in this very
illustration, the assessee files an appeal and as-a result
of the appellate authority's order, the assessnment is
revised on March 31, 1977 as a result of which it is found
that the assessee has paid in all a sumof Rs.15,000/- by
way of advance tax in excess of the assessed tax. In such a
situation, the assessee would be entitled to the tota
refund of Rs. 15,000/- but so far as interest is concerned,
he would be entitled to it only on the sumof Rs. 10,000/ -
with effect from April 1, 1975 wupto March 31, 1976,
according to the Bonbay/ Al | ahabad vi ew, whereas according to
the Calcutta/ Gujarat view, the assessee would be entitled to
interest under Section 214 on the whole sumof Rs. 15, 000/-
with effect fromApril 1, 1975 upto March 31, 1977. This is
the natural and |ogical consequence flowing from their
respective view points. W may clarify that in the above
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illustration, we have not taken into consideration the
ef fect of sub-section (1) of Section 244 or sub-section (1A)
of Section 244 (introduced with effect from October 1, 1975)
or sub-section (1A) of Section 214 (which is effective from
April 1, 1968) or the substituted sub-section (1A) of
Section 214 (effective from April 1, 1985) to which
provi sions we shall advert to a little later.

Coning to the core question, viz., the neaning and
purport of the expression "regular assessment” in Section
214(1), we are of the opinion that the said expression neans
and refers to the original assessnent nade under Sections
143/ 144. This conclusion we arrive at on the basis of nore
than one reasoning. As we shall denonstrate presently,
whi chever way one approaches the issue, he cones to the sane
concl usion as we have arrived at. The first approach - which
we may call the |ong haul approach - involves a broad survey
of the nature of advance tax and the schene of the enactnent
insofar as it is relevant to the question herein while the

second approach - which may be called the ‘short hau
approach’ -~ enphasizes the -intrinsic indicators in Section
214 itself which | ead unm stakably to the sane concl usion
viz., that "regular assessnent" in Section 214 means the

first or original assessment, as it my be called and not
any other. First, the |ong haul

TRUE NATURE OF ADVANCE TAX

The charge on a person’s total inconme of a given year
is inposed by Section 4. It has to be quantified by the
assessment order under Section 143 or 144. If it is found as
aresult of the assessnent order that any tax is payable,
the Income Tax O ficer has to-issue a notice of demand under
Section 156 for the ampunt of tax determ ned as payabl e by
himin the assessnent order. It was held by the Privy
Council in Doorga Prosad v. The Secretary of State [(1945)
. T.R 285 (P.C)] that though the tax was popularly
described as due for a certain year, it was not in |aw so
due. It was calculated and assessed wth reference to the
i ncome of the assessee for a given year, but it becane due
when demand was made under Section 29 and Section 45
(Sections 156 and 220(1) of the 1961 Act).

The position under the Act of 1961 is the sane. The
assessee has to pay tax pursuant to an assessnment order. It
becomes due and payable wunder Section 156 of the new Act
when a notice of denmand under Section 156 is served upon
him It nust be paid within the tinme and at-the place and to
the person nentioned in the notice of demand under the
provi sions of Section 220.

If the tax liability is reduced in appeal or in any
ot her proceeding, then the excess amount of tax realised
will have to be refunded to the assessee under Section 240.
If the refund is delayed beyond the period nentioned in
Section 244, interest will have to be paid for the period
commencing from the date on which the three nonths’ period
mentioned in Section 244(1) expires and till the date on
which the refund is granted. But, no interest is payable for
the excess anopunt of tax realised pursuant to the notice of
demand under Section 156 fromthe date of payment to the
date of the appellate order. Interest is also not payable
for the period which is granted to the Income Tax Oficer to
make the refund under Section 244. The amount of advance tax
which was wutilised to set off the tax demand raised in the
assessment order is nothing but paynent of tax pursuant to
the assessment order and will have to be similarly treated.

Sub-section (1A), inserted by Taxation Laws (Anendnent)
Act, 1975 provides for paynent of interest on tax or penalty
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paid after March 31, 1975 pursuant to an order of assessnent
or penalty. |If as a result of an appeal or other proceeding

refund beconmes due, interest shall be payable on the refund
amount from the date of paynment of tax or penalty to the
date of refund. No interest, however, will be payable for a
period of one nmonth fromthe date of passing of the order in
appeal or other proceeding as a result of which refund
becomes due. |In this sub-section, payment of tax or penalty
after March 31, 1975 will include adjustment of any advance
tax towards the tax liability of an assessee pursuant to an
assessment order after March 31, 1975. It was rightly
poi nted out by the Punjab and Haryana Hi gh Court in the case
of Commi ssioner of Income Tax v. Leader Engineering Wrks
[(1989) 178 1.T.R 529] that the advance tax paid lost its
identity the nonent it was adjusted towards the tax
liability created under the regular assessnent and took the
shape of paynent of tax in pursuance of the order of
assessnent.

Section 214 provides for ~paynment of interest to an
assessee on the excess ampunt of advance tax paid. After
adj ust ment _of -advance tax at the tine of regular assessnent,
if some balance remain to the credit of the assessee, that
bal ance is treated as excess anmount of advance tax whi ch has
to be refunded with interest under Section 214.

The schenme of advance paynent of 'tax will have to be
seen in the background of the aforesaid provisions of the
Income Tax Act. Under the repealed Act of 1922 as well as
under the new Act of 1961, incone tax has to be collected by
a direct levy by a notice of ~demand pursuant to an
assessnment order. Advance tax is collected even before
i ncome tax beconmes due and payabl e Pre- assessnent
collection of taxes can be nade indirectly by deduction at
source and directly by way of advance paynent of tax. The
two nethods of realisation of tax even before any assessnent
is made are authorised by sub-section (2) of Section 4 and
are incorporated in Chapter XVI1 of ‘the Income Tax Act which
deals with ‘Collection and Recovery of Tax'. Sub-section (1)
of Section 190 nakes it clear that this nethod of paynent of
tax will not prejudice the charge of tax  under the
provi sions of sub-section (1) of Section 4, nor wll it
nodi fy the assessee’s liability to pay income tax directly
pursuant to an assessnent order. The provisions of Sections
190 and 191 are as under: -

"190(1). Notwithstanding t hat t he

regul ar assessnment in respect of any

incone is to be made in a later

assessment year, the tax on such incone

shal | be payable by deduction at source

or by advance paynent, as the case may

be, in accordance with the provisions of

this Chapter.

(2) Nothing in this section shal

prejudice the charge of tax on such

i ncome under the provisions of sub-

section (1) of Section 4.

191. In the case of Income in respect of

whi ch provision is not nade under this

Chapter for deducting income-tax at the

time of paynment, and in any case where

i ncome-tax has not been deducted in

accordance with the provisions of this

Chapter, inconme-tax shall be payabl e by

the assessee direct."

Chapter XVIl lays down three nethods of collection and
recovery of tax:
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"(1) Deduction at source (Sections 192-

206) .

(2) Advance payment of tax (Sections

207-219).

(3) Collection and recovery pursuant to

a notice of demand (Sections 220-234)."

The third nethod - Collection and Recovery pursuant to a
notice of denmand - is really the method of realising Incone
Tax levied on the total inconme of a person for a given year
under the provisions of Section 4(1) which is the charging
section of the Income Tax Act. This process of collection
and recovery begins when tax has become due and payabl e by
an assessee pursuant to an assessnent order (Section 220).

But deduction of tax at source or advance paynent of
tax is nade not because of « the charge inposed by Section
4(1) of the Act but even  before income tax has becone due
and payable. Sub-section (2) of Section 190 | ays down that
the liability to pay tax by deduction at source or by
advance paynent shall not prejudice the charge of tax under
sub-section (1) of Section 4. Credit for tax deducted at
source will have to be given under Section 199 to the
assessee from whose inconme tax has been deducted in the
regul ar assessnent (including a provisional assessment). The
amount of tax deducted -at source is adjusted and set off
agai nst the amount of ~ tax determined as payable in the
assessnent order wunder Sections 143 ~or 144. There s,
however, no provision like Section 214 for granting of
interest if the total amount of tax deducted at source turns
out to be nore than the anount of tax assessed as payable on
the basis of total amunt of the correspondi ng assessnent
period. In such a case, refund of the excess anmount of tax
realised has to be nade under the provisions of Chapter Xl X

Advance tax is calculated on the basis of the assessed
amount of incone of the |atest year of which regular
assessment has been made and not on the basis of tota
income of the relevant previous year. Sub-section (2) of
Section 4 has specifically authorised recovery of advance
tax and deduction of tax at source.

There are provisions for paynent of interest, by the
Central Covernment, in case of excess paynent of ~advance
tax, and by the assessee, if there is a shortfall. Section
219 lays down that the anmpbunt of advance tax collected in
respect of any previous year shall be ‘treated as paynent of
tax in respect of the income of the period which woul d be
the previous year following the financial year in which it
was payable and credit therefore shall be given to the
assessee in the regul ar assessnent’.

"Credit for advance tax.

219. Any sum other than a penalty or

interest, paid by or recovered froman

assessee as advance tax in pursuance of

this Chapter shall be treated as a

payment of tax in respect of the incone

of the peri od which would be the

previous year for an assessnent for the

assessment year next follow ng t he

financial year in which it was payable,

and credit therefor shall be given to

the assessee in the regular assessnent:

Provided that where, before the

conpletion of the regular assessnent, a

provi sional assessnent is nmde under

section 141A, the credit shall be given

al so in such provisional assessnent."

(The proviso was added by Finance Act, 1968 from April 1,
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This section introduces a legal fiction that anmount of
advance tax paid shall be treated as paynent of tax in
respect of income of the relevant previous year. It also

provides that credit for this advance tax has to be given to
the assessee in the regular assessnment. These provisions
were necessary because the liability to pay advance tax has
been i nposed by Sections 207 and 208 and is cal cul ated on
the basis of the income conputed in the |latest previous
assessment and adjusted in the nanner laid down in Section
209. This is not the same thing as the charge of incone tax
i nposed by Section 4 on the total income of the previous
year which has to be conputed in the nmanner laid down in
Chapter XIV of the Act. The purpose of collection of advance
tax is stated in Section 199 which declares that the anmount
of advance tax paid by the assessee is to be treated as
payment of income-tax which is levied by Section 4 on the
total income of the -previous year. The Income Tax Oficer
will have to-determine the anpbunt of income tax payabl e by
the assessee in the assessnent order. At that stage, he has
to treat the amount of advance tax paid by the assessee as
paynment of income tax in respect of the incone of the
rel evant assessnment period. In other words by legal fiction
the ambunt of advance tax paid by or " recovered from the
assessee is treated as paynent of incone tax in respect of
i ncome of the period "which would be the previous year for
an assessnment for the assessnent year next following the
financial year in which it was payable". Once the amunt of
advance tax is treated as paynment- of tax in  respect of
income of the relevant previous year and credit as such for
the anobunt has been given to the assessee in the assessnent
order, the anount loses its character  of advance  tax and
becormes income tax paid in respect ~of the inconme of the
rel evant previous year. The interest payabl e under Section
214 on any excess ampunt standing to the credit of the
assessee is limted to the date of order of assessment and
not to the date of the refund. 'The anobunt retained by the
I ncome Tax O ficer towards satisfaction of the demand raised
in the assessnent order mnmust be treated as paynent of ‘i ncone
tax by the assessee. If the liability is reduced in appeal

refund will be ordered of the anobunt of incone tax which was
paid in excess of the reduced demand. I|nterest under Section
214 is payable only upto the date when the anount of advance
tax is treated as paynment of inconme tax and is set ~off
against the incone tax demand raised in. the  assessnent
order. The excess anobunt, if any, after adjustnent of the
amount of income tax payable by the assessee will have to be
refunded under the provisions of Chapter Xl X of the Income
Tax Act. Interest on delayed refund, if any, has to be paid
under Section 243. If in the assessnent order the |ncone Tax
Oficer determines that any sum is refundable to the

assessee, that sumwll have to be refunded under Section
237. If the refund is not paid within due tine, interest
will have to be paid under Section 243 on the refundable
ampunt till the date of the order of +the refund. The

underlying idea behind this section has been taken to the
| ogi cal conclusion by Section 244(1A) which applies where
the assessee pays tax or penalty after Mirch 31, 1975
pursuant to an order of assessment or penalty. If as a
result of appeal or other proceeding the paynment of tax is
determined to be in excess of the ambunt which the assessee
was liable to pay, the Central Governnent has to pay
interest to the assessee on the excess amount fromthe date
on which the tax was paid to the date on which the refund
was granted (excluding the nonth in which the order was
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passed). Paynment of tax after March 31, 1975 will include
the anmbunt of advance tax which was retained by the | ncone
Tax Oficer after March 31, 1975 and was adjusted towards
the tax liability of an assessee pursuant to an order of
assessnent.
THE SI GNI FI CANCE OF MAKI NG THE | NTEREST PAYABLE ONLY
FROM THE FI RST DAY OF THE ASSESSMENT YEAR

In fact, the answer to the question raised in this case

becones obvious, if it is borne in mnd that interest
payabl e on advance tax by the Central Governnent under
Section 214 is only ‘from the 1st day of April next

following the said financial year to the date of the regul ar
assessnent’ .

Wiy is the interest payable from 1st day of April of
the rel evant year? Because on the 1st day of April of any
assessment year, liability to refund the anpbunt of tax
realised in excess of tax payable in respect of the incone
of the! previous accounting period cones into existence. On
that date, i.e., Ist April of the assessnent year, the
assessee acquires a right to get refund of any anount of tax
realised from himwhich is in excess of the tax payable by
himin respect of the incone of the previous year. The
l[iability to pay tax arises by virtue of the charging
section and it arises  not later than the close of the
previous year, though quantification of the anpbunt and its
payability 1is postponed till the date -of assessnent.
[Val | ace Brothers & Co. Ltd. v. Commissioner of Tax (16
|.T. R 240, 244 (P.C.)]. This decision was cited wth
approval by this Court  in the case of Kesoram Industries &
Cotton MIls Ltd. v. Conmssioner of Wealth Tax (Central),
Calcutta (59 I|.T.R 767), where it was held that aliability
to pay incone tax was a present liability and becones a
perfected debt, at any rate on the last day of the
accounting year, even though the tax became payable only
after it was quantified in the assessment order

Therefore, on the Ist April of a given year, the
assessee becones entitled to refund of the advance tax which
was in excess of the anbunt of tax payable for that year
because on that date the tax liability and consequently the
amount of refund becone ascertainable. The right to get
refund comes into existence on the very first day of Apri
of the assessnment year concerned and, therefore, interest
has to be paid on the anount refundable on and from that
date. The assessnent of incone of the previous year nmay be
made on a | ater date, but assessment only particul arizes the
amount which becones refundable on the first day of the
assessnment year. The assessnment does not create the right to
get refund.

This Court in the case of Neptune Assurance Co. Ltd. v.
Life Insurance Corporation of India (48 |.T.R 144) dealing
with a case of refund of tax deducted at source expl ai ned
the principle in the follow ng manner

"Now t he Finance Acts for the years 1955

and 1956, |Ilike all other such Acts,

provided the rates at which incone-tax

was payable for the assessnent years

comencing from 1st April of the year in

which the Acts were respectively passed.

It would follow that on the Ist of April

in 1955 and in 1956 the anount of the

tax payable by the appellant becane

determinable for the incone was then

capabl e of conputation and the rate was

al so  known. So on these dates the
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appel | ant becane entitled to a refund of
the anpbunt of tax deducted at the source
or treated as paid on its behalf under
the provisions of the Incone-tax Act
earlier mentioned which was in excess of
the tax payable by it for each of these
years. The assessment only
particularized the anounts; it did not
create the right, for the right cane
into exi stence as soon as according to
the relative Finance Act it becane
ascertainable that the tax deducted at
source or treated as paid on its behalf
had exceeded the tax payable. That

ri ght, t heref ore, was an asset

contenplated in - Section 7 of the Act in

1956. "

It will be'seen fromthe aforesaid that right to get

refund ari'ses  because of the advance paynment of tax is in
excess of. tax liability of a particular year. Since this
ri ght becones known and ascertainable because of the
provi sions of the Incone Tax Act and the annual Finance Act
on the Ist of April of an assessnent year, interest is
payable to the assessee  on the excess anobunt under Section
214 fromthat date/ Inother words, interest becones payable
as soon as the liability to refund the excess anount arises.
It should also be noted that if the incone tax liability on
the first day of 'the assessnent year is |larger than the
amount of advance tax standing to the credit of the
assessee, then interest will have to be paid on seventy five
percent of the deficient anpbunt of tax by the assessee from
first day of the assessnent year to the date of the
assessnment order. Interest is payable from first day of
April of the relevant year, because on that date a perfected
debt had cone into existence which was in excess of the
amount of advance tax paid by the assessee. Once the tax
paid by the assessee is adjusted against the incone tax
demand in the assessnment order, the assessee ceases to be
liable to pay interest on the outstanding anpbunt. By virtue
of the provisions of Section 215, interest is payable only
upto the date of assessment order. In other words, no
interest is payable by the Central Government under Section
214 and by the assessee under Section 215 beyond the date of
assessnent order.
THE SCHEME OF THE ACT

(A) One may ask, why does the refund payabl e by the Centra
CGovernment not carry interest beyond the date of assessnent
order upto the date of the refund? The answer to 'this
guestion is provided by Section 219 of the Inconme Tax Act.
Under this section, the anount of advance tax -paid or
recovered from an assessee has to be ‘treated as a paynent
of tax in respect of the income of the period which would be
the previous year for an assessnent for the assessment year
next following the financial year in which it was payable’
The credit for this amount will have to be given to the
assessee in the regular assessnent. In the assessnent order
the Income Tax Oficer has to assess the total income and
determ ne the sum payable by an assessee or refundable to
himon the basis of such an assessnent. This neans that in
the assessment order, the Incone Tax O ficer will have to
give credit for the advance tax paid by the assessee by
treating the entire anmount as income tax paid by the
assessee. Thereafter, if there is any excess sumit wll be
refunded or if there is any shortfall in the paynent of
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advance tax, that will be recovered by the Incone Tax
Oficer. The anount standing to the credit of the assessee,
upon assessnment and after adjustment of the tax liability as
gquantified in the assessnent order, loses its character as
advance tax. It becomes an anount refundable as detern ned
in the order of assessment. If after adjustment of the tax
liability any excess ampunt is standing to the credit of the
assessee, interest wll be paid on that excess anmpunt upto
the date of the assessnment order and, thereafter, the
assessment order wll contain a direction to refund the
excess amount. The anmobunt will be refunded with interest, if
any, under Section 243.

Li kewise, if after adjustnent it is found that the
liability to pay tax is nmore than the anount standing to the

credit of the assessee, the lncone Tax Officer will issue a
notice of demand to recover the outstanding balance.
Interest on the amount ~of shortfall wll not be payable

under Section 215 beyond the date of the assessnent order
because on that date after adjustnent of the ampunt standing
to the credit of the assessee against his liability to pay
tax has been made, the deficient anmount becones tax due and
payabl e by the assessee pursuant to the assessnent order
The Income Tax O ficer nmay issue a notice of demand under
Section 156 and recover ~ the ampbunt in accordance with the
procedure |aid down in Chapter XVII-D of the Incone Tax Act,
1961.
(B) The next question is: is any _interest payable under
Section 214, if the amount of tax deternined as payable by
the Income Tax O ficer is reduced in appeal ? Here again, the
answer will depend upon the scheme of the Act. The advance
tax is quantified on the basis of the assessed incone of the
| atest previous year in respect of which an assessnent has
been nade. Income tax is payable on the total incone of the
rel evant previous year. The anount of advance tax which is
not inconme tax levied by Section 4(1) and conputed under
Section 143 is treated by Section 219 as ‘paynent of tax in
respect of the incone of the period which would be the
previous year for the assessment year next following the
financial year in which it was paid . After conputation of
the total income under Section 143, the |Income Tax O ficer
will have to deternine the tax payable by an assessee. Thi's
he can do only after giving credit to the assessee for the
amount of inconme tax standing to his credit. Once the anount
of advance tax has been treated as incone tax payable by the
assessee and dealt with as such in the .assessnment order
there is no scope for treating it as advance tax once again
The excess realisation of advance tax, upon assessment and
adj ustment, becomes refundabl e under Section 237. No further
interest is payable on it under Section 214. Interest, if
any, on delayed refund is payable wunder Section 243, If a
further sum of noney becones refundable as a result of any
appel | ate order, that anobunt has to be refunded ' under
Section 240 and with interest, if any, under Section 244.
The refund anount is not treated any nore in the Act as a
portion of the advance tax paid by the assessee. Wuat is
refunded pursuant to an appellate order is a portion of what
was treated and death with as paynment of incone tax by the
assessee. Its character is in no way different fromthe tax
pai d pursuant to notice of demand under Section 156 by an
assessee. Any tax refundabl e pursuant to the appellate order
has to be dealt wth in accordance with the provisions of
Sections 240 and 244. There is no scope for invoking the
provi sions of Section 214 in such a situation

If the assessment order is set aside by a higher
authority in its entirety and a direction is given to pass a
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fresh assessnent order, the position will remain the sane.
The amount of advance tax paid by the assessee loses its
character by virtue of Section 199 as soon as the first
assessnent order is nmade and the advance tax is set off
agai nst the denmand raised in the assessment order. If the
assessnment order is set aside, the adjusted anmount of tax or
the amobunt of tax refunded or refundabl e does not regainits
character of advance tax once again. The argunent made on
behal f of the Revenue that in such a case a fresh assessnent
may be treated as ‘regular assessnment’ is msconceived and
is not in consonance wth the scheme of the Act and the
| anguage of vari ous sections deal i ng with regul ar
assessnent.

(© Incone tax is realised by deduction at source, paynent
of advance tax and also direct paynent after assessnent. |f

regul ar assessnent is construed to mean the revised
assessnent, strange consequences nmay follow For example, if
Rs.90,000/- in _all is collected froman assessee on account
of his tax liability of a given year, consisting of

Rs. 30, 000/ --by deduction at ~ source, Rs.30,000/- by advance
paynment of tax and Rs.30,000/- by direct collection of the
assessed ampunt and if as a result of any revised assessnent
pursuant to appellate order Rs.50,000/- becones refundable
to the assessee, the entire ampbunt cannot be treated as
refund of advance tax only.

The refund that is paid pursuant to an appellate order
is of income tax @ paid pursuant to assessment order. Tax
col l ected at source and advance tax are treated and credited
as payment of income  tax consequent wupon the assessnent
order. The statute by Section 199 has treated the amount of
tax deducted at source as tax paid by the assessee and by
Section 209 has treated the anount of advance tax as paynent
of incone tax.

Once the ampunt of advance tax is treated as paynent of
income tax and death with as such in the assessnent order
neither the anmount which is retained and adjusted agai nst
the incone tax liability of the( assessee nor the bal ance
amount which has to be refunded can be treated as advance
tax any longer. If any further refund becones due and
payabl e as a result of any appellate order, that refund wll
be of incone tax paid by the assessee or treated as to have
been paid by the assessee pursuant to the assessment order
(D) The legislative intent is apparent fromthe provisions
dealing with interest payable by the assessee (Sections 215,
216 and 217). Interest under Section 215.is payabl e by an
assessee only when he pays advance tax under Section 212 on
the basis of his own estimate. |If an assessee pays advance
tax pursuant to a demand made by the Incone Tax Oficer
under Section 210, the assessee has no liability to pay
interest even if the paynent of advance tax falls short of
the tax ultimately conputed to be paid. The liability to pay
interest on the short-fall in paynent of advance tax arises
only when the amount of advance tax paid turns out to be
| ess than seventy five percent of the tax determ ned on the
basis of assessment after some statutory adjustnents. The

interest on the deficient amount will have to be paid from
the Ist April of the appropriate financial year to the date
of the regular assessnent. Here also, the interest will not
run beyond the period of the assessment order. |If upon

maki ng an assessnent, the Income Tax Oficer finds that
advance tax paid is less than seventy five percent of the
tax due fromthe assessee after mmking of the statutory
adjustrents, then he will serve a notice of denmand on the
assessee, calling upon himto pay the tax due, to be paid by
him Thereafter, the tax wll be recovered in accordance
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with the provisions of Chapter XVIID - Collection and
Recovery (Sections 220 to 231). If there is any delay in
paynment of tax, the assessee nay be liable to pay interest
under sub-section (2) of Section 220. These provisions go to
show t hat once an assessnment order is nade, liability to pay
interest on the anbunt of the short-fall in paynent of
advance tax ceases under Section 215.

(E) The provisions of sub-section (3) of Section 215 are
al so of great significance in this connection. |If the anount
of advance tax, which was found deficient and on which
i nterest was payabl e under Section 215(1) by the assessee is
reduced as a result of an order of rectification, appeal or
revision etc., the interest shall be reduced accordingly and
the excess interest paid, if any, shall be refunded to the
assessee. This provision is significant in two ways:

(1) It was necessary to introduce the

provi sions of ~ sub-section (3), because

‘regul ar assessnent’ in sub-section (1)

of Section 215 only neant the first

assessment made in regular course by the

Income Tax Officer. Prior ~to insertion

of sub-section (3), the amount  of

i nterest charged - under Section 215 coul d

not have been reduced as a result of any

further proceedings under the Act

whereby the quantum of assessment” and

consequently | the tax payable st ood

reduced.

(2) The other  point of significance is

that sub-section (3) only speaks of

reduction of interest when the anobunt on

which interest was payable has  been

reduced. It does not deal wth the

situation where the anmount -~ on _which

i nterest was payabl e has been enhanced

as a result of an or der of

rectification, appeal or revision. This

can only nean the interest payabl e under

Section 215(1) has to be cal culated only

with reference to the original order of

assessment. The amount of shortfal

determined in the original order —of

assessment will be the basis for |evying

interest. |If the tax liability is

increased as a result of any subsequent

order of a higher authority, further

i nterest under Section 215 need not be

paid by an assessee because the

liability had crystalised on the date of

assessnent.

The provisions of sub-sections (2), (3) and  (4) of
Section 215 have been adopted in Section 217 which deals
with interest payable by an assessee, who has not hitherto
been assessed to tax and has not sent the estimate required
by Section 212(3) of the Act. Here again, an assessee has to
pay interest fromthe |Ist of April of the relevant year to
the date of the regular assessnent. |f the assessnent is
enhanced by any subsequent proceeding, the liability to pay
interest is not increased, but by virtue of the provisions
of sub-section (3) of Section 215 whi ch has been
incorporated in Section 217, if there is a reduction in the
amount of tax payable by the assessee subsequent to the
assessment order, the assessee will get benefit of that and
interest will be reduced accordingly.

If ‘regular assessnent’ in Section 217 is construed to
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nean revised order of assessnent passed pursuant to a
direction of a higher authority, the consequences wll be

very harsh for the assessee under Section 215 and al so under
Section 217. Section 217 deals with a case whhere the
assessee had not been hitherto assessed to tax and has not
sent an estimate as required by sub-section (3) of Section
212. In such a case, the assessee has to pay interest on
seventy five percent of the assessed tax, subject to
adjustrments nade in accordance wth provisions of sub-
section (1) of Section 215. If ‘regular assessment’ neans
the final revised assessment, then even in a case of
i nsigni fi cant enhancenent, the assessee w |l have to pay
interest right wupto the date of the revised assessnent
order. If such a constructionis made then even if the
assessee gets a snall relief in appeal, the liability to pay

interest may increase and- the overall liability of the
assessee will be |arger.

The argunent, which was upheld in sonme of the cases now
under appeal, is that it will be inequitable if the assessee

does not ' get interest on the anpunt of advance tax paid,
when the —anpunt paid in advance is refunded pursuant to an
appel l ate order. This is not a question of equity. There is
no right to get interest on refund except as provided by the
statute. The interest on excess anmount of advance tax under
Section 214 is not 'paid fromthe date of paynent of the tax.
Nor is it paid till the date of refund. 1t is paid only upto
the date of the regular assessnent. No interest is at al
paid on excess amount of tax collected by deduction at
source. Before introduction of Section 244(1A) the assessee
was not entitled to get any interest from the date of
paynment of tax upto the date of the order as a result of
whi ch excess realisation of tax becane refundabl e. |nterest
under Section 243 or Section 244 was payabl e only when the
refund was not made wthin the stipulated period upto the
date of refund. But, if the assessnent order was reduced in
appeal, no interest was payable fromthe date of paynent of
tax pursuant to the assessment order to the date of the
appel | ante order.

Therefore, interpretation of Section 214 or any other
section of the Act should not be nade on the assunption that
interest has to be paid whenever an anount which has been
retained by the tax authority in exercise of statutory power
beconmes refundabl e as a result of any subsequent proceedi ng.
(F) The word ‘assessnent’ has been construed under the
Indian I ncone Tax Act, 1922 in a very w.dde sense. In the
cel ebrated case of Conm ssioner of Income Tax v. Khenthand
Randas (6 |.T.R 414), the Judicial Conmttee of the Privy
Counci | observed:

"One of the peculiarities of nost

I ncone-tax Acts is that the word

‘assessnent’ is used as nmeani ng

sonmetines the conputation of incone,

sometines the determ nation of t he

amount of tax payable and sometines the

whol e procedure laid down in the Act for

imposing liability wupon the taxpayer.

The | ndian | ncone Tax Act is no

exception in this respect...... "

Thi s observation was cited with approval and applied by
this Court in the case of C.A Abrahamv. Inconme Tax Oficer
(41 1. T.R 425). It must be presuned that the Legi slature was
aware of the wide interpretation of the word ‘assessnent’
gi ven under the Indian Incone Tax Act. A restricted neaning
to the phrase ‘Regular Assessment’ was given in the case of
Sarangpur Cotton Manufacturing Co. Ltd. v. Comm ssioner of
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Income Tax (31 I.T.R 698). ‘Assessnment’ has been given an
inclusive neaning in sub-section (8) of Section 2. It
i ncludes re-assessnent. ‘Regul ar Assessnent’ has been

defined in Section 2(4) to nmean the assessnment made under
Section 143 or Section 144.

The procedure for nmaking an assessment under Section
143 or 144 has been laid down in chapter XIV of the Incone
Tax Act, 1961 (Sections 139 to 158). Section 139 deals with
return of income. Section 140 |lays down by whom and how a
return has to be signed and verified. Section 141 provides
for provisional assessment which may be nade even before a
regul ar assessment. Section 142 enpowers the Income Tax
Oficer to nake enquiry before assessnent. Sections 143 and
144 | ay down the manner in which the Income Tax O ficer wll
make an assessnent of ~incone. Under sub-section (1) of
Section 143, the Income Tax Oficer will straightaway assess
the total income or |oss of the assessee and determ ne the
sum payable by himor refundable to himon the basis of the
return of ~ incone filed by the assessee, if he was satisfied
that the " return was correct and conplete. No enquiry was
necessary before passing an order under this sub-section
But, if the Income Tax Oficer was not satisfied with a
return, he had to serve upon the assessee a notice requiring
himto attend his ~office and produce any evi dence on which
he may rely in support of the return. After considering the
evi dence produced by the assessee and  after taking into
account all relevant naterial which he had gathered, the
Income Tax O ficer had to pass an order assessing the tota
income or |oss of the assessee and determ ne the sum payabl e
by himor refundable to himon the basis of such assessment.

A best judgnent assessnent under Section 144 has to be
passed, if the assessee had failed to nake a return of
i ncomre even when required by the Income Tax O ficer to do so
under sub-section (2) of Section 139 and had failed to make
areturn or a revised return under sub-section (4) or sub-
section (5) of Section 139. A best judgment assessnent coul d
al so be nmade under Section 144, ( if the assessee failed to
conply with all the ternms of a notice under sub-section (2)
of Section 143. The assessnent under Section 143 or 144 had
to be completed within the time Iinmt prescribed by sub-
section (1) of Section 153. After conpletion of the
assessnment, the |Income Tax O ficer had to issue a notice of
demand, if any sum was payable in consequence of the
assessnment order or notify to the assessee the —anount of
| oss conputed in the assessnment order under- Section 157.

If an appeal was preferred against an order of
assessment passed by the Income Tax Oficer under Section
143 or 144 and the order had to be nodified pursuant to the
assessment order, that will <clearly not be an order under
Section 143 or 144 sinpliciter. A regular assessnment 1is
conplete as soon as the Incone Tax Oficer passes-an order
assessing the total incone or loss of the assessee and
determ nes the sum payable by him or refundable to him
within the period prescribed by sub-section (1) of Section
153. There is no provision for naking nodification or
variation pursuant to an order of the higher authority in
Section 143 or 144 of the Act. In this connection, the
| anguage of Section 153 is of significance. In sub-section
(1), it speaks of assessment made under Section 143 or 144
and a tine limt for passing such an order was laid down in
that sub-section. Sub-section (3), however, speaks of "the
assessnent, reassessment or reconputation in consequence of
or to give effect to any finding or direction contained in
an order under Section 250, 254, 260, 262, 263 or 264". In
sub-section (3), the assessment nmade to give effect to any
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finding or direction given by a higher authority is not
described as an assessnent under Section 143 or 144. For
this type of assessnent, the tinme limt laid down in Section
153(1) will not apply. |If every conceivable form of
conput ati on of income is to be treated as ‘regular
assessment’, then there was no need to define the phrase
‘regul ar assessnent’ to nean an assessnent under Section 143
or 144. There is nothing in the Act to suggest that ‘regular
assessment’ has been used in any other sense than the first
assessment made under Section 143 or 144. Any nodified or
revi sed assessnment after completion of the order under
Section 143 or 144 will be a fresh order passed to inplenent
the direction of a higher authority. The order wll be
erroneous and liable to be set aside if the direction of the
hi gher authority i s_not faithfully carried out. The
jurisdiction to pass such an order is conferred by the order
of the higher authority. If the first order of assessment is
set aside and the |Incone Tax Officer is directed to pass a
fresh order of assessnment, the position wll be the sane.
The fresh assessnent order will not be an order passed under
Section 143 or Section 144 sinpliciter. The tinme limt laid
down under Section 153(1) for passing an order under Section
143 or Section 144 wll not apply. Although, on behalf of
the revenue, it was not disputed that such fresh assessnent
orders nay be treated  as regul ar assessnent, having regard
to the schene of the Act, we are of the viewthat this
contention is nisconceived. The |anguage of the various
sections of the statute and the underlying principle which
we have explained in. this judgnent militate against such
construction.

Section 140A which was -inserted by the Finance Act,
1964 required an assessee to nake a -self-assessnment and
i mposed a duty on the assessee to pay tax on the basis of
his return within thirty days of filing of the return. The
tax payable on self-assessnent was deened to have been paid
towards the provisional or regular assessment. Excepting
cases where a provisional or a regular assessnment was made
within thirty days of furnishing of the return, any default
in payment of tax wthin the prescribed tine incurred
penalty. Regular assessnent in this section could only nean
the original order of assessment under Section 143 or 144.

Under Section 141, the Inconme Tax O ficer could make a
provi si onal assessnent of the tax on receipt of areturn
under Section 139 in a summary manner. The tax realised on
the basis of the provisional assessnent was deened to have
been paid towards regular assessnent. The provisiona
assessment of a firm had to be done treating the firmas
unregi stered. But where the firm had been assessed as
registered firm in the |latest conpleted assessment and had
applied for registration or had nmade a declaration /under
Section 148(B) (7) for the assessnment year for “which the
provi si onal assessnent was going to be nade, then such a
firmhad to be treated as a registered firm \Were no
regul ar assessment of the firm had been made in any previous
year and the firmbefore expiry of the prescribed period had
filed its application for registration and nade a
decl arati on under Section 148(B)(7) for the assessnent year
for which the provisional assessnment had to be nmade coul d be
assessed provisionally as a registered firm In the context
of these provisions, ‘regular assessnent’ could only nean
the original assessnent nade under Section 143 or 144.

Section 141A which was introduced by Finance Act, 1968
laid down that in a case where the return was furnished
under Section 139 and the assessee clainmed that the tax paid
or deemed to have been paid exceeded the tax payable on the
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basis of the return, the Income Tax Oficer, if he was of
the opinion that the regular assessnment of the assessee was
likely to be delayed, could proceed to nake a provisiona
assessnent on the basis of the return. Here again, "regular
assessment" could have no other meaning than the origina
order of assessnent passed under Section 143 or 144.

(H Chapter XVII deals with ‘Collection and Recovery of
Tax’. It provides for deduction of tax at source, paynent of
advance tax and also collection and recovery of tax pursuant
to a notice of demand under Section 156. |ncome tax becones
payable only after conmputation of the total income and
guantification of the tax by an assessnent order and service
of a notice of demand on the basis of the assessnent.
Section 190 lays down that "(N)otwithstanding that the
regul ar assessnment in respect of any incone is to be nade in
a later assessnent year, the tax on such incone shall be
payabl e by deduction at source or by advance paynment, as the
case may ‘be, in accordance with the provisions of this
Chapter". ‘Regul ar~ Assessment’ here can only nean the
original ‘order of assessnment passed by the Incone Tax
O ficer under Section 143 or 144.

The phrase ‘regular assessnent’ has not been used at
all in Pard-D of Chapter XVII (Sections 220 to 232), which
| ays down the procedure  for realisation of tax after an
assessnment order has been passed, nor in Part-B - Deduction
at Source (Sections 192 to 206). The phrase ‘regular
assessnment’ has been wused extensively in a nunber of
sections in Part-C - Advance Paynent of Tax (Sections 207 to
219). The reason for  this is obvious. A distinction has to
be drawn between ‘regular assessnent’ and ‘ conputation of
advance tax’. |If the assessnment is understood-in the broad
sense in which it has been understoodin a nunmber of cases
including the case of C. A Abraham an order of conputation
of advance tax will also be treated as an assessnent order
Section 207 declares that tax shall be payable in advance in
accordance with the provisions of  Sections 208 to 219.
Section 210 lays down the condition of liability to pay
advance tax and Section 209 contains the method of
conput ati on of advance tax. The first step in computation of

advance tax payabl e by an assessee will be the ascertai nnent
of ‘total incone of the |latest previous year in-respect of
whi ch he has been assessed by way of regular assessnent’.
This will have to be adjusted in accordance wth other

provi sions of that section. After conputation of advance tax
payabl e by an assessee, the Inconme Tax O ficer has to demand
the paynment of the tax and a notice of demand under Section
156 will be issued for this purpose (Section 210). An
assessee has an option not to pay advance as demanded under
Section 210, but to pay according to his own estimate of tax
payabl e (Section 212).

It will be seen fromthe aforesaid provisions that
advance tax is not the sane thing as incone tax payable,
because of the charge inmposed by Section 4 on the ‘tota
income of the previous year of an assessee. Such incone has
to be conputed under Section 143 or 144 in the manner laid
down in Chapter XV of the Act. Therefore, Section 190 |ays
down that notwithstanding that the regular assessnment in
respect of any inconme is to be nade in a |ater assessnent
year, the tax on such income shall be payabl e by deduction
at source or by advance paynent, as the case may be, in
accordance with the provisions of this Chapter. ‘Regular
Assessnent’ in Section 190 can have no other neaning than
the first order of assessnment passed under Section 143 or
144. This section lays down that even though no order of
assessment has been passed under Section 143 or 144 for a
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given year, the tax in respect of the incone of that year
can be collected by deduction at source or by advance
paynment. There is no reason to presunme that ‘regular
assessnment’ in the other sections of Part-D of Chapter XVi

has been used in any other sense. ‘Regul ar Assessment’ has
been used in Section 209 once again in the sense of the
first assessnent. The anpbunt of advance tax payable by an
assessee in the financial year has to be conmputed on the

basis of, inter alia, ‘total inconme of the |atest previous
year in respect of which he has been assessed by way of
regul ar assessnent’. Here, ‘regular assessnent’ cannot

possibly mean a revised or a fresh order of assessnent
pursuant to an appellate order. For example, if for the
assessment year 1971-72 (financial year 1970-71) advance tax
is being conputed and the Incone Tax Oficer finds that
assessnment for the assessnent year 1970-71 has al ready been
conpl eted, he wll take that assessnment as the starting
poi nt for conput ation of advance tax payable by the
assessee. 'Regul ar _assessnent in this section can only nean
the first. —assessnent and not ‘revised assessnent’ or fresh
assessment _pursuant to an appel l-ate order

If the assessee considers that the «calculation of
advance tax made by the Income Tax O ficer is excessive, he
has an option to pay advance tax on the basis of his own
estimate under Section 210.

Section 210 speaks of a person who has been previously
assessed by way of regular assessment ~under this Act or
under the Indian Income Tax Act, 1922. Such a person can be
called upon by the Ilncone Tax Oficer to pay advance tax
determ ned in accordance with  the provisions of Sections
207, 208 and 209. Any person who has not previously been
assessed by way of regular assessnment ~ under this ' Act or
under the Indian Income Tax Act nmy also be liable to pay
advance tax under the provisions of sub-section (3) of
Section 212. He has to nake an estimate of his income in the
manner laid down in that sub-section and pay advance tax
accordingly. Here again, ‘regular assessnment’ can/ have no
neani ng other than the first order of assessnent.

In the context of all these sections, the question
legitimately arises, why should ‘regular assessment’ in
Section 214 be given any neaning other then the first order
of assessnent? This section inposes an obligation upon the
Central CGovernnment to pay interest ‘on the anpbunt by which
the aggregate sumof any instalnents of advance tax paid
during any financial year in which they are payabl e under
Sections 207 to 213 exceeds the anount of the tax determ ned
on regular assessment’. As soon as an order under Section
143 is passed and if it is found that the tax determ ned
payabl e on regular assessnent is nore than total anobunt of
advance tax paid, interest wll have to be paid on the
excess amount only upto the date of assessnment and not upto
the date of refund of the amount. This section has to be
contrasted with Sections 214, 216 and 217, which deal with
payment of interest by the assessee.

Unli ke Section 214, interest s payable under Section
215 only in a case where the assessee had paid advance tax
under Section 212 on the basis of his own estimate. If the
assessee pays in accordance with the demand nmade by the
Income Tax O ficer under Section 210, there is no liability
to pay any interest wunder Section 215. Under Section 214
interest will be payable if there is an excess paynent of
advance tax pursuant to a denmand nmde by the Incone Tax
Oficer or on the basis of the estimate furnished by the
assessee.

Interest will have to be paid by an assessee, if the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 39

advance tax paid is less than seventy five percent of the
tax determined on the basis of regular assessnment, after
giving credit to the assessee for the ampunt of tax deducted
at source. The interest, however, will be paid only upto the
date of the regular assessment. It clearly appears fromthe
provisions of Section 214 and Section 215 that ‘regular
assessment’ cannot have any other neaning than the first
order of assessment, that means the date of first order of
assessnment. Since tax had been collected in advance,
interest will have to be paid till the date of conputation
of tax in regular course, pursuant to the charge on tota

i ncome of an assessee inposed by Section 4. That conputation
i s done under Section 143 or 144. The anount of tax lying to
the credit of the assessee, thereafter, is treated as tax
pai d pursuant to the assessnent. |f any excess anount of tax
has been realised at~ source, then such excess has to be
refunded with interest upto the date of the assessnent.
Thereafter, the ~excess ampunt  becones refundable by virtue
of the! provisions of Section 143 or 144. Likew se, even
though there is -a shortfall in payment of tax according to
the calculation made in the order of assessment, the
assessee is obliged to pay interest on the seventy five
percent of the amount of shortfall only upto the date of the
assessnment order, Ji.e., the date on which the anpunt of
advance tax was adjusted against the assessment order

Thereafter, if after adjustnment in the assessnent order of
the advance tax against the tax demand rai sed any anount is
found payable by the assessee, that will be  recovered by
i ssuing a notice of demand in accordance with the provisions
of Part-D of Chapter XViI

(1) The position has been placed beyond doubt by provision
of sub-section (3) of Section 215, which | ays down:

"215(3). \Where as a result of an order

under section 154 or section 155 or

section 250 or section 254 or section

260 or section 262 or section 264, the

amount on which interest  was payable

under this section has been reduced, the

interest shall be reduced accordingly

and the excess interest paid, if _any,

shal | be refunded."

If ‘regular assessnent’ is to be understood as revised
assessment, then it was not necessary to introduce sub-
section (3) in Section 215. Sub-section (3) only deals with
the situation where the assessed tax has been reduced
because of further proceedings. The interest payable by the
assessee will have to be reduced in such circunstances. But,
if the assessnment is enhanced, the assessee will not be
required to pay a larger anbunt of interest,  because the
amount of shortfall has to be conmputed on the date of the
assessnent on the basis of the tax determined in the regular
assessment. If regular assessnent is understood in the wide
sense of revised assessnent, then in a case of enhancenent
of assessnent the assessee will have to pay a hi gher anount
of interest over a |longer period of tine. That is not the
implication of the provisions of sub-section (1) of Section
215 and that has not been specifically provided by sub-
section (3). The provisions of sub-section (3) of Section
215 have been adopted in Section 217. This section deals
with liability to pay interest of a person who has not
previously been assessed by regular assessnent wunder this
Act or under the Indian Income Tax Act, 1922 but has filed
an etimate of income and paid tax accordingly under sub-
section (3) of Section 212. As has been noted earlier in the
judgrment, ‘regular assessnent’ in this context cannot have
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any other neaning than the first assessnment nade under
Section 143 or 144.

Lastly, Section 219 provides for credit to be given for
advance tax in the regular assessnent. This credit has to be
given in course of the first assessment under Section 143 or
144. After conpletion of the assessment, the excess anpunt
of advance tax realised, if any, will have to be refunded.
There cannot be any question of giving credit for advance
tax at the stage of any revised assessment passed in
consequence of the order of any higher authority. Pena
consequence of failure to pay or shortfall in paynent of
advance tax is dealt with by Section 273.

If an assessee furnishes a false estimate of the
advance tax payable by himor fails to pay advance tax in
accordance with the requisition nmade by the Inconme Tax
Oficer, then penalty may - be inposed under Section 273 of
the Act, as originally enacted, which provides:

"273. False estimte of or failure to

pay ~advance tax. If the Incone-tax
Oficer, in t he course of any
proceedings in connection with t he
regul ar assessment,” is ~satisfied that

any assessee- -

(a) has furnished under section 212 an

estimate of the advance tax payabl e by

hi mwhich he knew or had reason to

believe to be untrue, or

(b) has without reasonable cause failed

to furnish an estimate of the advance

tax payable by him in accordance wth

the provisions of sub-section (3) of

section 212,

he my direct that such  person

shall, in addition to the amunt of tax,

if any, payable by hinm pay by way of

penalty a sum -

(i) which, inthe case referred to in

clause (a), shall not be less than ten

percent, but shall not exceed one and a

hal f tinmes the amount by which the tax

actually paid during the financial year

i medi ately preceding the assessnent

year under the provisions of Chapter

XVIl-C falls short of--

(1) seventy-five per cent, of the tax

determi ned on regular assessnment, as

nodi fi ed under the provisions of section

215, or

(2) where a notice under section 210 was

issued to the assessee, the anount

payabl e t her eunder

whi chever is less; and

(ii) which, in the case referred to in

clause (b), shall not be less than ten

per cent, but shall not exceed one and a

half times the amount on which interest

i s payabl e under section 217."

In this section, proceedings in connection wth the
regul ar assessnment shall, obviously, nmean the initial order
of assessnent passed by the Incone Tax O ficer. Sub-section
(b) deals with cases under Section 212 under which a person
who has not been previously assessed by way of regular
assessnment, has to file an estimate. |f such a person has
failed to furnish an estimate, he may have to pay penalty as
laid down in that section. It is difficult to see how
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regul ar assessnent in this section can have any neaning
other than the first order of assessment. Mreover, where an
assessee, who has hitherto been assessed to tax, furnishes
an estimate under Section 212, he will have to pay penalty
in a case falling under clause (a). A further sum by way of
penalty cal culated on the basis of the ambunt of shortfal
calculated ‘on the basis of the tax determ ned on regular
assessnment, as nodified under the provisions of Section
215 . In other words, calculation of penalty will be made on
the basis of tax determ ned on regular assessnment. |f after
the regular assessnent, there has been any reduction in the
guantum of tax payable by the assessee by virtue of any
ot her order, then the quantum of tax determned will have to
be nodified in accordance with the provisions of sub-section
(3) of Section 215. Inthis section, nodification under the
provi sions of Section 215 can only be of ‘tax determ ned on
regul ar assessnment’. We do not see any reason why the phrase
‘regul ar assessnent’ shoul d be understood in any other sense
than the first assessment nade in accordance wth the
provi si ons - of Chapter XIV and within the period of
[imtation |laid down in sub-section (1) of Section 153.
(J) Even under Section 153, " a distinction has been drawn
bet ween assessnments under Section 143 or 144 and any ot her
types of assessnments. Section 153 | ays down:

"153. Time limt for conpletion of

assessments and / reassessnents. - (1) No

order of assessment shall be nade under

section 143 or section 144 at any tine

after -

(a) the expiry of  four years fromthe

end of the assessnent year in which the

inconme was first assessable; or

(b) the expiry of eight years fromthe

end of the assessnent year in which the

i ncome was assessable, in a case falling

within clause (c) of sub-section (1) of

section 271; or

(c) the expiry of one year fromthe date

of the filing of a return or a revised

return under sub-section (4) or _ sub-

section (5) of section 139,

whi chever is |atest.

(2) No order of assessnent, reassessnent

or reconputation shall be nmde under

section 147-

(a) where the assessnment, reassessnent

or reconputation is to be made under

clause (a) of that section, after the

expiry of four years fromthe end of the

assessment year in which the notice

under section 148 was served;

(b) where the assessnment, reassessnent

or reconputation is to be made under

cl ause (b) of that section, after-

(i) the expiry of four years fromthe

end of the assessnent year in which the

incone was first assessable, or

(ii) the expiry of one year from the

date of service of the notice under

section 148,

whi chever is later.

(3) The provisions of sub-sections (1)

and (2) shall not apply to the follow ng

cl asses of assessnents, reassessnents

and recomput ati ons whi ch may be
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conpleted at any tinme -

(i) where a fresh assessnent is nade

under section 146;

(ii) where the assessnent, reassessnent

or reconputation is nade on the assessee

or any person in consequence of or to

give effect to any finding or direction

contained in an order under section 250,

254, 260, 262, 263 or 264;

(iii) where in the case of a firm an

assessment is nade on a partner of the

firmin consequence of an assessnent

made on the firm under section

147. ... .. "

Time limt has been prescribed under sub-section (1)
for an order of assessnent...... under Section 143 or 144.
Time limt under  sub-section (2) is for ‘order of
assessnent, reassessnent or reconputation....... under
Section 147 . ~ Sub-section (3) (ii) speaks of assessnment,
reassessnment or reconputation in consequence of or to give
effect to any finding or-direction  contained in an order
under Section 250, 254, 260, 262, 263 or 264. This clearly
goes to show that this type of assessnent in consequence of
direction of a higher authority has not been treated or
described as regular assessnent under Section 143 or 144 in
the Act.

For all the above reasons - particul ary having regard
to the schenme of 'the Act and use of the phrase ‘regular
assessment’ in various sections of the Act - we are of the
view that in Section 214, ‘regular assessnment’ has been used
in no other sense than the first order of assessnent passed
under Section 143 or 144. |f any consequential order has to
be passed by the Incone Tax Oficer to give effect to an
order passed by the higher authority, ~that consequentia
order cannot be treated as “regul ar assessnent’ nor can the
date of the consequential order be treated as the date of
the regul ar assessnent.

THE | NTRI NSI C EVI DENCE FURNI SHED BY SECTI ON 214 | TSELF

We have so far mminly exam ned the schene of the Act

wi thout taking into consideration the amendnents made to

Section 214 fromtine to tine. W shall now turn to the
provisions in Section 214 itself and in particular the
anendnments made in Section 214 - what we have called the

"“short-haul approach".

(A) Section 214 contains unmistakable and irrefutable
i ndications that ‘regular assessnent’ therein means the
original assessnent alone. They are: (i) sub-section (1A) as
substituted by Taxation Laws (Anmendrment) Act, 1984 'with
effect fromApril 1, 1985 says that "where as a result of an

order under Section 250*....... the anpbunt on which-interest
was payabl e under sub-section (1) has been increased or
reduced, as the case nmay be...... " the interest shall also

be increased or decreased correspondingly. Now, if regular
assessnent neans the

* In the interest of sinplicity, we are onmting the severa
provi sions mentioned in sub-section and are referring to
only one anpbng them viz., Section 250.

final assessment made after and pursuant to the appellate
order under Section 250, then the sub-section becones
neani ngl ess. The sub-section speaks of the anmpbunt on which
interest is payable under sub-section (1) being increased or
decreased as a result of the appellate order, which
necessarily means that the order of regular assessnent
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referred to in sub-section (1) is not the order of
assessment made pursuant to the appellate order but the
original assessnent order, (ii) Explanation (2) introduced
by the very sane Amendnent Act says that "where in relation
to an assessnent year, an assessnent is nmade for the first
time under Section 147, the assessnment so nade shall be
regarded as a regular assessnment for the purposes of this
section". Note the words "mamde for the first time wunder
Section 147". Even agai nst an assessment nmade under Section
147, there can be an appeal and revision just as agai nst an
assessment made under Sections 143/144. |f the assessnent
made for the first tine under Section 147 is to be the
‘regul ar assessnent’ for the purposes of sub-section (1) of
Section 214, it cannot be otherwise in respect of the
assessment nade in the ordinary course under Sections
143/ 144, spoken of in sub-section (1) of Section 214. Though
these two provisions were introduced only in 1985, yet they
furni sh, in our opinion, wunm stakable indication of the
nmeani ng attached by Parlianment” to the expression ‘regular
assessment’in Section 214(1).

(B) The anendnents nmade to Section 214 fromtine to tine
also go to indicate that regular assessnent in Section 214
was used in the sense of the first assessnent. The provisos
to sub-section (1) and  sub-section (1A) were added to
Section 214 simultaneously wth and 'in consequence of
i ntroduction of Section 141A by the Finance Act, 1968. Under
Section 141A, the assessee after filing his return can claim
refund of the anobunt of advance tax and tax deducted at
source which was in excess of -tax payable by him on the
basis of his return, accounts and docunents. Here again

‘regul ar assessnent’ can have no other sense than the first
order of assessment. The Incone Tax Oficer had to nmake a
provi si onal assessnent in a sunmary manner within the said
period of six nonths of the sumrefundable to the assessee.
Sub-section (4) of Section 141A dealt wth the manner in
whi ch any anount refunded on provisional assessment had to
be dealt with. \Were the sum refundable on/ regular
assessment was equal to or exceeded the amount  refunded
under provisional assessnment, the ambunt so refunded was
deenmed to have been refunded towards the regular assessment.
VWhen no refund was found due on regul ar assessment or the
amount refunded under provisional assessment exceeded the
amount refundable on regular assessnent, the whole or the
excess amount so refunded was deened to be tax payabl e by
the assessee. It was made clear by sub-section (5)  that
not hi ng done or suffered by reason or in consequence of any
provi si onal assessnent shall prejudice the determination, on
the nerits, of any issue in course of the regular
assessnent. Finance Act, 1968 anmended Sections 199 and 209
to enable the assessee to get refund pursuant to the summary
assessnent under Section 141A. Section 199 was anended to
enable the assessee to get credit for the tax deducted at
source in the provisional assessnent by providing that
‘regul ar assessnent’ in t hat section wil | i nclude
provi si onal assessnent. Section 209, |ikew se, was anended
to provide that the amount of advance tax collected should
be treated to have been collected towards the provisiona

assessnent. The anendnents made in Section 214 should be
seen in the background of all these provisions introduced by
Fi nance Act, 1968. A proviso was added that ‘in respect of
any amount refunded on a provisional assessnent under
Section 141A, no interest shall be paid for any period after
the date of such provisional assessnment’. That neans
i nterest under Section 214 will be paid on any refund made
pursuant to a provisional assessnent only upto the date of
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provi si onal assessnent, even though the ‘anmount so refunded
shall be deenmed to have been refunded towards the regul ar
assessment’ under Section 141A(4). The proviso does not do
away with the requirenent of paying interest wunder sub-
section (1) of Section 214 but only limts the period for
which interest will be paid upto the date of the provisiona
assessment. Sub-section (1A) [as introduced in 1968] has to
be read bearing in mnd the inplications of the proviso. It
contenplates a situation where a provisional assessnment has
been nade and the surplus amount of tax realised fromthe
assessee has been refunded w th interest wupto the date of
the provisional assessnment. If on conpletion of regular
assessnent, it is found ‘that the amount refundable is |ess
than what was refunded earlier on the basis of the
provi si onal assessnent, the amount of interest paid shall be
reduced accordingly. ~The excess anount of interest paid, if
any, shall be treated as tax - payable by the assessee and
recovered. from ~ the assessee in accordance with the
provi sions of this Act.

This provision is conplenentary to sub-sections (4) and
(5) of Section 141A:

"(4) After a regul ar assessnent has been

made, any amount refunded on provisiona

assessment made under sub-section (1)

shal |  be dealt~ with in the manner

speci fied hereunder, nanely:-

(a) where the sumrefundabl e onregul ar

assessment is' equal to or exceeds the

amount refunded under sub-section (1),

the anbunt so refunded shall be deened

to have been refunded towards the

regul ar assessnent;

(b) where no refund is due on regular

assessnent or the amount refunded under

sub-section (1) exceeds the anmount

refundabl e on regular assessment, the

whol e or the excess anount (so refunded

shal | be deened to be tax payable by the

assessee and the provisions of this Act

shal | apply accordingly.

(5) Nothing done or suffered by reason

or in consequence of any provisional

assessnent nmade under this section

prejudice the determ nation, on the

nmerits, of any issue which may arise in

the course of the regular assessnent."

The summary assessnent made under Section 141A is nade
inter alia for the purpose of refunding excess anount of tax
realised from an assessee. This assessnent under Section
141A cannot prejudice in any way the determination of the
amount of refund payable to the assessee, if - at all
ultimately in the regular assessnent. |If any excess anount
of refund has been paid to an assessee with interest under
Section 214 pursuant to the provisional assessment, the
excess amount so refunded shall be recovered by deenmi ng the
excess anmount as tax payable by the assessee as |laid down by

Section 141A(4). Consequently, if any excess anount of
interest has been paid under Section 214(1) read with the
proviso, that amount will be recovered under sub-section
(1A) of Section 214, which was as under

"(1A) VWhere on conpletion of the

regul ar assessnment the ampbunt on which
interest was paid under sub-section (1)
has been reduced, the interest shall be
reduced accordingly and the excess, if
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any, paid shall be deemed to be tax
payabl e by t he assessee and t he

provi sions of this Act shall apply
accordingly."
This sub-section was necessary in view of the

provi sions of sub-section (4) of Section 141A and al so the
new y added proviso to Section 214. Any sum refunded on
provi si onal assessnent is deened to have been refunded
towards the regular assessment, but the interest under
Section 214 is payable only upto the date of the provisiona
assessnent.

Sub-section (1A) dealt with a case where refund has
been nade pursuant to ‘a sumary assessment nade under
Section 141A and interest has been paid on the refund anount
upto the date of the provisional assessment. Sub-section (4)
(b) of Section 141A provides that where no refund on a
sunmary assessnent exceeded the anmount refundable on regul ar
assessnment, the whole or the excess anmount so refunded shal
be deened to be tax payable by the assessee. Sub-section
(1A) of Section 214 provides that in such a situation if any
i nterest has been paid on the anount refunded, such interest
shall also be reduced -accordingly and the excess, if any,
shall be deenmed to be tax payable by the assessee. The
excess amount of refund made as well as the excess ampunt of
interest paid wll berecovered according to the provisions
of this Act.

These anmendnents, nade by the Finance Act, 1968 go to
show that ‘regul ar assessnment’ was used in the sense of
first assessment and these amendnents in Section 214 can
only be expl ained on that footing.

Sub-section (1A) has been substituted altogether with
effect from Ist April, 1985 The substituted sub-section
(1A) is not premised upon nor does it refer to provisiona
assessment. It not only refers to appellate orders ' under
Sections 250 and 254 but also to several other orders like
the orders under Sections 147, 154, 155, 260, 262, 263, 264
and 245-D. The present sub-section (1A) says that where as a
result of appellate order (used conpendi ously to denote al
the orders referred to in the sub-section) the anmpunt on
which interest is payable under sub-section (1) [i.e., under
the regqular assessment] is increased or reduced, the
interest shall also be increased or reduced accordi ngly and
shal | be recovered or refunded, as the case may be.

It should also be noted that new sub-section (1A) has
taken note of not only increase, but also reduction of the
anount on which interest was paid under Section 214.
Simul taneously with this, Section 215 was anmended and sub-
section (3) was recast on the lines of newWy introduced sub-
section (1A) of Section 214 with effect from April 1, 1985.
Under this provision, the amount of interest payable by an
assessee had to be increased or reduced pari passu-wth the
i ncrease or reduction of the anobunt on which such interest
was payabl e in consequence of an order of rectification or
an order passed by a higher authority.

In other words, Section 214 and Section 215 with effect
fromApril 1, 1985 have brought about inportant changes in
the schene of paynment of interest by the Central Governnent
or the assessee, as the case nmay be. The period, therefore,
for which the interest has to be paid remains the sane,
i.e., the first day of the relevant assessnent year to the
date of the regular assessment (first assessnent). But, the
guantum of interest payable wll depend upon the anount of
refund payable after the quantum of tax has been payable is
finally determn ned in appeal, revision or any other
pr oceedi ng.
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PART = 11
In this part, we shall examne the co-relation of the
provisions relating to refund - in particular, the
provisions in Section 244 - to the provisions in Section

214,

Prior to the introduction of sub-section (1A) in
Section 244, if any refund was payabl e pursuant to the order
of the regular assessnment, that had to be paid in accordance
with the provisions of Section 243 of Chapter X X of the
Act. If the paynent was del ayed beyond the period nmentioned
in Section 243 of the Act, interest had to be paid fromthe
date of expiry of the aforesaid period to the date of the
refund order. |If as a result of any of the appellate or
ot her proceedings nmentioned in Section 240, the refund
anmount was enhanced, then the enhanced amount had to be paid
within the period prescribed by Section 244 failing which
interest had to be paid fromthe first day after the expiry
of the ~stipulated period till the date of the order of
refund. This position was drastically altered by sub-section
(1A) of  'Section 244, which was inserted by Taxation Laws
(Amendrent) Act, 1975 with effect from Cctober 1, 1975. It
provi des:

"244(1A). Were the whole or any part of

the refund referred to in sub-section

(1) is due to the assessee, as a result

of any anount having been paid by him

after the 3lst day of March, 1975, in

pursuance of ‘any order of assessnent or

penalty and such amount or —any part

t hereof having been found “in appeal or

ot her proceedi ng under this Act to bein

excess of the anpunt which such assessee

isliable to pay as tax or penalty, as

the case my be, wunder this  Act,  the

Central CGovernnment shall _pay to such

assessee sinple interest. at the rate

specified in sub-section (1) on the

amount so found to be in excess fromthe

date on which such amunt was paid to

the date on which the refund is granted:

Provi ded that where the anmount so

found to be in excess was paid in

instal ments, such interest shall be

payable on the amount of each such

i nstal ment or any part of such

instal ment, which was in excess, from

the date on which such instalnment was

paid to the date on which the refund is

grant ed:

Provided further that no interest

under this sub-section shall be payable

for a period of one nonth fromthe date

of the passing of the order in appeal or

ot her proceedi ng:

Provided also t hat wher e any

interest is payable to an assessee under

this sub-section, no interest under sub-

section (1) shall be payable to himin

respect of the amount so found to be in

excess. "

This sub-section applies only to a case where an
assessee has paid tax or penalty after March 31, 1975 in
pursuance of any order of assessnent or penalty. |If as a
result of appeal or other proceedings under this Act, it is
found that the amount of tax or penalty paid by an assessee
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is in excess of what the assessee is liable to pay, then the
Central CGovernnment has to pay interest on the excess anount
paid by the assessee. Such interest has to be paid upto the
date on which the refund was granted.

Sub-section (1A) of Section 244 does not affect the
operation of Section 214 in any nmanner whatsoever. The
period during which interest has to be paid under Section
214 is the first day of the relevant assessnent year to the
date of the assessment order. The period covered by Section
244(1A) is the period commencing fromdate of paynment of tax
or penalty. Under Chapter XVII of the Act, tax may be
collected from an assessee by way of deduction at source,
advance paynment and by a notice of demand under Section 156.
But, the amount of tax deducted at source is treated as
income tax paid by the assessee upon conpletion of the
assessnent proceedings [Section 199(1)].

Simlarly, the anount of ~advance tax paid has to be
treated as payment of tax and credit for this amunt has to
be given 'to the assessee in the regul ar assessnent (Section
219). Any _excess amount renmainingto the credit of the
assessee thereafter will®~ have to be refunded to the
assessee. The amount which was retained by the Incone Tax
Oficer and adjusted against the tax demand rmust be treated
as paynment of tax -pursuant to the assessnment order by the
assessee. Advance /tax-or tax deducted at source loses its
identity as soon as /it is adjusted against the liability
created by the assessment order _and becones tax paid
pursuant to the assessnent order

Therefore, the phrase ‘any anmount havi ng been
paid..... after March 31, 1975’ occurring in sub-section (1A)
of Section 244 nust be construed to nmean not only the anount
which has been paid directly pursuantt to the order of
assessment but wll also include the anpbunt of tax deducted
at source and advance tax, which were lying to the credit of
the assessee and were ultimately adjusted and set off
against the tax denmands raised in the assessnment order. The
excess anmpount of tax paid under sub-section (1A) of Section
244 nmust be calculated by treating the anpbunt of tax
deducted at source and the anount of advance tax which were
adj usted agai nst the assessee’s liability to pay tax as well
as the amount of tax paid directly upon the assessnent under
Chapter XVil of the Income Tax Act. In other words, so far
as the anount of advance tax is concerned, it nust be
understood to have been paid "in pursuance of any order of
assessnment” only on the date of the original® order of
assessnent - and not on the date of actual paynent. The
reason i s obvious: on the day the advance tax anpunt is paid
there is no assessnent and, hence, it cannot be said to have
been paid "in pursuance of any order of assessnent”. This
view was al so taken by the Punjab H gh Court in the case of
Leader Engi neering Wrks.

Interest under sub-section (1A) of Section 244 s
payabl e when the tax or penalty paid by an assessee pursuant
to an order of assessment has been reduced in appeal or any
ot her proceeding. In such a case, an excess anount of tax or
penalty paid by the assessee will have to be refunded and
the Central Governnent has to pay interest on the excess
amount from the date on which such anpbunt was paid to the
date on which the refund was granted. O course, there can
be no question of paying interest both under Section 214(1A)
and Section 244(1A) sinmultaneously. The rate of interest
being the sane under both the provisions, there would be no
difference in the actual amount of interest payable,
whi chever provision is applied.

This sub-section substantially alters the schenme of
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paynment of interest on refund contained in Sections 243 and
244 of the Inconme Tax Act but does not affect the scope of
Section 214 in any way. Section 214 deals with paynment of
interest on the anbunt of tax found to have been paid in
excess of the tax determ ned as payable on the regular

assessment. Interest will have to be paid fromthe first day
of the relevant assessnent vyear to the date of the regular
assessnment, i.e., the first assessment. If the anpbunt on

which the interest was payabl e was varied subsequent to the
first assessnment, then the quantum of interest had also to
be increased or decreased accordingly. But the period for
which the interest had to be paid was not altered by the
new y substituted sub-section (1A) of Section 214.
SUMMARY

The position that enmerges fromthe above anal ysis can
be summari sed finally as under
(i) Upto March 31, 1975, interest under Section 214 is
payable from the first day of  April of the relevant
assessment year to the date of the first assessnent order
The anmount _on which the interest is to be paid is the anount
of advance tax paid in excess of the tax payable by the
assessee as calculated in the regul ar assessment (the first
assessnment order). ~The anmount on which interest was payabl e
did not vary due /to reduction or enhancenent of tax as a
result of any subsequent proceeding. But with effect from
April 1, 1985 while the period for which interest was
payabl e renmai ned constant, the ampunt on which the interest
was payable, varied with the variation in the quantum of
refund as a result of any subsequent orders.
(ii) If any tax 1is paid pursuant to an assessnent order
after March 31, 1975 (which will include tax deducted at
source and advance tax to the extent the same has been
retained and treated by the Incone Tax Oficer as payment of
tax in discharge of the assessee’'s tax liability in the
assessnment order) becones refundable wholly or in part as a
result of any appellate or other order passed, the Centra
CGovernment will have to pay the assessee interest on the
refundabl e anbunt under Section 244(1A). For the purpose of
this section, the anmount of advance paynent of tax and the
amount of tax deducted at source nust be treated as payment
of incone tax pursuant to an order of assessment on and from
the date when these anmpunts were set off against the tax

demand raised in the assessnment order, in other words the
date of the assessment order

(iii) Wth effect fromApril 1, 1985, interest payable
under Section 214 wll i ncrease or decrease in accordance

with the wvariation in the quantum of the excess paynent of
tax brought about by orders passed subsequent to the regul ar
assessment as nentioned in sub-section (1A).

Accordingly, we approve the view taken by Bonbay,
Al | ahabad, Andhra Pradesh, Patna and Delhi Hi gh Courts to
the extent their views accord with the view taken herein.

W may now deal wth the facts of each appea
separat el y.

ClVIL APPEAL NO. 928 OF 1980:

Cvil Appeal No.928 of 1980 is preferred by Md
Industries Limted directly against the orders of the
Conmi ssi oner of Income Tax, Delhi in a Revision Petition
filed by the appellant wunder Section 264 of the Act. The
assessment year concerned is 1971-72. The Commi ssioner held
that the appellant is entitled to interest on excess anount
of advance tax paid only wupto the original date of
assessnment and further that the said interest shall be
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cal cul ated only on the excess advance tax anmpunt paid as per
the original assessment order. Having regard to the
principles enunciated by us hereinabove, the appeal is
liable to be dismissed and is accordingly disnissed to the
extent indicated above. No costs.

ClVIL APPEAL NO. 1395 COF 1974:

This appeal is preferred against the judgnment of the
Al'l ahabad Hi gh Court in Sir Shadilal Sugar and General MIIs
Ltd. (85 1.T.R 363). The assessnent year concerned herein is
1960-61 and is governed by the Indian Income Tax Act, 1922.
We have referred to the judgnment under appeal in the body of
the judgnent and for the reasons recorded therein, the
appeal is dismssed. There shall be no order as to costs.

ClVIL APPEAL NOCS. 5550-51 OF 1990:

The assessnent” years concerned in these appeals are
1976-77 and 1977-78. Since the facts relating to both the
assessnment years are simlar (except the anpbunts concerned)
it would ' be enough if we state the facts relating to the
assessnment _year 1976-77. The appellant paid an anpbunt of
Rs.9,62,500/- by way of  advance tax during the financia
year relevant to the  said assessment year. The Income Tax
Oficer mmde an assessnment according to which the tax
payabl e was determ ned at Rs.29,56,303/-. In the appeals
preferred by the appellant, the Appellate Assi st ant
Conmi ssi oner and the Tribunal granted reliefs to the
appellant as a result of which the entire anount of
Rs.9,62,500/- (along with a sumof Rs.94,787/- being the tax
deducted at source) was refunded to the ~appellant. The
controversy, however, arose with respect to the period for
which interest is payable under Section 214. I'n the |light of
the principles set out hereinabove, the appellant shall be
entitled to interest under Section 214(1) for the period
commencing from April 1, 1976 upto the date of the "regul ar
assessment™ as interpreted by us hereinbefore on the anount
of excess advance tax found to ‘have been paid as per the

"regul ar assessnent”. A simlar direction will Jissue with
respect to the assessnment year 1977-78, with the difference
that the date of commencenent of interest will be the first

day of that assessnent year. The Conm ssioner of lnconme Tax,
Bonbay, City-Vl, the respondent No.1, shall pass appropriate
orders accordingly. The appeals are allowed in the above
terms. No costs.

It should, however, be noted that the Respondent No. 1
di sal l owed the assessee’s claim for interest under Section
214 and also under Section 244(1A). In the wit petition
chal | engi ng the aforesaid decision of the Commssioner, rule
nisi was issued only in respect of non-paynent of interest
under Section 244(1A). The question relating to paynent of
i nterest under Section 214 was not entertained by the High
Court. The assessee cane up on appeal to this Court only on
the question of non-paynent of interest under Section 214.
If the wit petition before the Hi gh Court is pending on the
guestion of Section 244(1A), it should be disposed of on the
basis of the principles laid down in this case.

ClVIL APPEAL NO. 4581 OF 1990:

In this appeal, three assessment years are involved,
viz., 1973-74, 1974-75 and 1975-76. The appeal is preferred
agai nst the judgnent of a | earned Single Judge of the Bonbay
Hi gh Court rejecting the wit petition (Wit Petition No.
1085 of 1985). The appeal is allowed and the matter remtted
to the Income tax Appellate Tribunal (Bonbay Bench) Bonbay
for passing appropriate orders in accordance wth the
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principles indicated hereinabove after varifying the facts

relating to each assessnent year. The appea
al  owed. No costs.

is accordingly




