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ACT:

Constitution of India 1950, Art 22(5) & Conservation of
Forei gn Exchange and Prevention of Smuggling Activities Act
1974, section 3-Detenu’s representation against ‘order of
detenti on- Di sposal of such representation by detaining
aut hority-Necessity for slightest departure from tine
i mperative-Detaining authority-To explain.

Pl eadi ngs-Affidavits in cases i nvolving per sona
freedom Precision, perspicuity and clarity-Necessity for.

HEADNOTE

The petitioner was served on Novenmber 23, 1979 with an
order of detention wunder the Conservation of Foreign
Exchange and Prevention of Smuggling Activities Act 1974,
and the grounds of detention were also served on the detenu
on the sane day. On Decenber 1st, 1979, the advocate of the
detenu requested for copies of the statenents and docunents
upon which reliance was placed in the grounds of detention
and at the i nstance of the det ai ni ng aut hority
(Administrator, Union Territory of Delhi), the Directorate
of Revenue Intelligence furnished the copies sought on
Decenber 7, 1979. On Decenber 22, 1979, the detenu nmade a
representation to the detaining authority which was actually
received by the latter on Decenber 26, 1979. A copy of the
representation was forwarded to the Custons authorities for
their remarks which were received on January 4, 1980. The
representati on was thereafter considered and rejected by the
detaining authority on January 15, 1980. The rejection of
the representati on was comuni cated to the detenu on January
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17, 1980.

In the neanwhile, the Advisory Board to whom the
detention had been referred net on January 4, 1980, and
considered the matter. The detenu was produced before the
Advi sory Board and the concerned departnental officials were
al so present. On January 10, 1980, the Advisory Board
recorded its opinion and forwarded the sane to the detaining
authority, which recommendati on was placed before the
Admi nistrator on January 19, 1980, when the detaining
authority confirmed the order of detention

In the wit petition under Article 32 it was contended
on behalf of the petitioner (1) that the representation of
the detenu nmade on Decenber 22, 1979, was not conmuni cated
to the Advisory Board as it ought to have been when the
board nmet on January 4, 1980, (2) that the detaining
authority should have di sposed of the representati on before
forwarding it to the ~Advisory Board and even if the
det ai ning authority did forward it to the Advisory Board,
the detaining  authority shoul d not have awaited the hearing
bef ore the Advi sory Board and shoul d not have allowed itself
to be influenced by such hearing, -and (3) that there was
i nexcusabl e del ay in enabling the detenu to nmake a
representation and i n-di sposi ng of such representation.

Dismissing the wit petition
N

HELD : 1. The representation of ‘the detenu was
forwarded to the Advisory Board and it was also considered
by the latter. [1098H
1096

2. On an exam nation of the records it is found that
though the Adm nistrator considered the representation of
the detenu after the hearing by the Board, the Admnistrator
was entirely wuninfluenced by the hearing before the Board.
[ 1104B]

3. If there appeared to be any delay in disposing of
the representation of the detenu it was not due to any want
of care but because the representation required /'thorough
exam nation in consultation with investigators of facts and
advi sers on |aw. [1104A]

In the instant case, the petitioner’s request for
copies of statements and docunents was received by the
detaining authority on Decenber 3, 1979 and at the instance
of the detaining authority, the Director of Revenue
Intelligence furnished the copies sought on Decenber 7,
1979. The detenu’'s representation was received by the
detaining authority on Decenber 26, 1979. Wthout any | oss
of time, copy of the representation was sent to the Customns
authorities for their remarks. This was necessary because
the information leading to the order of detention was'|aid
by the Custons authorities and the facts were conplex since
the allegations against the detenu revealed an involvenent
with an international gang of dope smugglers. The comments
of the Custons authorities were received on January 4, 1980.
The Advisory Board was neeting on the sane day and there
could be no question of the detaining authority considering
the representation of the detenu before the Board net. After
obt ai ning comments of the Custons authorities it was found
necessary to take legal advice as the representation posed
many |legal and constitutional questions. The same was
obtained and the representation was finally rejected by the
Adm ni strator on January 15, 1980. [1103D H

4. The role of the court in cases of preventive
detention has to be one of eternal vigilance. No freedomis
hi gher than personal freedom and no duty higher than to
maintain it wuninmpaired. The Court’s wit 1is the ultimte




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

i nsurances agai nst illegal detention. The Constitution
enjoins conformance wth the provisions of Article 22 and
the Court exacts conpliance. Article 22(5) vests in the
detenu the right to be provided with an opportunity to make
a representation. [1100F]

5. The Law Reports tell a story and teach a | esson that
the principal eneny of the detenu and his right to make a
representation is neit her hi gh- handedness nor nmean-
m ndedness but the casual indifference, the mindless in-
sensibility the routine and the red-tape of the bureaucratic
machi ne. [1100Q

6. The four principles to be followed in regard to
representation of det enu enunci at ed by the Court in
Jayanarayan Sukul v. State of Wst Bengal [1970] 3 S.C R
225 as well as other principles enunciated in other cases,
an analysis wll show, are aimed at shielding persona
freedom against indifference, ~insensibility, routine and
red-tape and thus to secure to the detenu the right to make
an effective representation. [1100H]

Nar endra Purshotam Unrao etc. v. B. B. GQujral & Os.,
[1979] 2 S.C.R 315; Ramachandra A. Kamat v. Union of India
JUDGVENT:

State of West Bengal ;7 [1972] 1 S.C. C. 498 @504; Prabhakar
Shankar Dhuri v. S. S Pradhan, [1971]] 3 S.C.C. 896;
Kantilal Bose v. State of Wst Bengal, AR 1972 S.C. 1623,
referred to.

1097

7. The time-inperative can never be absolute or
obsessive. There has to be Ilee-way, depending on the
necessities of the case.

8. Several situations - may arise conpelling the
departure from the tinme-inperative. But no all owance can be
made for lethargic indifference. No allowance can be made
for needl ess procrastination. But, allowance mnmust surely be
made for necessary consul tation where |egal intricacies and
factual ramfications are involved. The burden of expl aini ng
the necessity for the slightest (departure from the tine
i nperative is on the detaining authority.

9. There should be greater precision and perspicuity in
affidavits filed into Court. Care and clearity are
particularly inmportant when the court is concerned wth
guestions of personal freedom

ORIG@ NAL JURISDICTION : Wit Petition No. 1524 of 1979.

(Under Article 32 of the Constitution).

Ram Jet hmal ani, Harjinder Singh, Sunil Mehta and Muku
Mudgal for the Petitioner

M M Abdul  Khader and M N.  Shroff < for the
Respondent s.

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY, J. Ms. Frances Coralie Millin, a
British National was served on Novenmber 23, 1979, with an
order of detention wunder the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act. The
grounds of detention were also served on her on the same
day. On Decenber 1, 1979, her Advocate sent a telegramto
the detaining authority, nanely, the Administrator, Union
Territory of Delhi, asking for copies of statenments and
docunents upon which reliance was placed in the grounds of
detention. The telegram was received by the detaining
authority on Decenber 3, 1979. The Director of Revenue
Intelligence who was directed by the Adm nistrator, Union
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Territory of Delhi, to supply copies of statenments and
docunents to the detenu, so supplied themon Decenber 7,
1979. Seventeen docunents were nmentioned in the acconpanyi ng
letter. Alleging that one of the documents (item No. 14) was
not sent, the Advocate wote a letter by Regi stered post on
December 17, 1979, asking for a copy of that document al so.
Areply was sent on January 1, 1980, to the effect that
docunent  No. 14 had al so been supplied earlier but
nonet hel ess anot her copy of the sane docunent was being sent
again. On Decenmber 22, 1979, t he det enu made a
representation to the detaining authority and it was
actually received by the latter on Decenber 26, 1979. The
Hone Departnment of the Delhi Adm nistration forwarded a copy
of

1098

the representation to the Custons authorities for their
remarks. The renmarks were received on January 4, 1980.
Thereafter the representati on was considered and rejected by
the Adm ni'strator _on January 15, 1980. The rejection of the
representation was conmuni cated to the detenu on January 17,
1980. In the nmeanwhile the Advisory Board to whom the
detention of the petitioner had been referred net on January
4, 1980 and considered the matter. The detenu was produced
bef ore the Advi sory Board and vari ous concerned Departnenta
officials were also present. On January 10, 1980, the
Advi sory Board recorded its opinion and forwarded the sane
to the detaining authority. It was received by the Hone
Department of the Delhi Adm nistration on January 11, 1980
but was actually placed before the Adm nistrator on January
19, 1980 when the detaining authority confirmed the order of
detenti on.

In this application for the issue of a wit of Habeas
Corpus three subm ssions were made by Shri Ram Jet hmal ani
| earned counsel for the petitioner

1. The representation of the detenu, nade on Decenber
22, 1979, was not communicated tothe Advisory Board as it
ought to have been, when the Board net on January 4,1980.

2. The detaining authority should have di sposed of the
representation before forwarding it to the Advisory Board.
Even if the detaining authority did forward it "to the
Advi sory Board, the detaining authority should not have
awai ted the hearing before the Advisory Board and shoul d not
have allowed itself to be influenced by such hearing.

3. There was inexcusable delay in enabling the detenu
to nmake a representation and i ndi sposi ng of t he
representation.

Notwi t hst andi ng the clear assertion in the additiona
grounds raised by the petitioner, which she was allowed to
do by an order of the Court, that her representation dated
December 22, 1979, was not placed before the Advisory Board
when the Board nmet on January 4, 1980, there was no specific
denial of the assertion in the counter filed by the Delh
Admi nistration to the additional grounds. However, we were
i nfornmed by Shri Abdul Khader, |earned Counsel for the Delhi
Admi ni stration, that the representation was in fact
forwarded to the Advisory Board and al so considered by the
latter. He produced the relevant files before us which we
also permtted Shri Jethrmalani to inspect. We are satisfied
that the representation was forwarded to the Advisory Board
and it was al so considered by the
1099
latter. There is, therefore, no force in the first
submi ssi on made on behalf of the petitioner. W wsh to
repeat here, what we have said on earlier occasions, that
there should be greater precision and perspicuity in
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affidavits filed into Court. Care and clarity are
particularly inportant when the Court is concerned wth
guesti ons of personal freedom

In support of the second and third submn ssions,
reliance was pl aced by the Ilearned counsel for the
petitioner on the four principles laid down by this Court in
Jayanar ayan Sukul v. State of Wst Bengal,(1l) and on the
observations of the Court in Nareendra Purshotam Unrao etc.
v. B. B. GQuaral & Os.(2) and Ranthandra A. Kamat v. Union
of India & Os.(3). In the first case a Constitution bench
of the Court laid down four broad principles to be foll owed
in regard to representation of detenus :

"First, the appropriate authority is bound to give
an opportunity to the detenu to nake a representation
and to consider the representation of the detenu as
early as possible. Secondly, the consideration of the
representati on of the detenu by the appropriate
authority is entirely independent of any action by the
Advi sory -~ Board including the consideration of the
representation of the detenu by the Advisory Board.
Thirdly, there should not be any delay in the matter of
consideration. It s true that no hard and fast rule
can be laid downas to the nmeasure of tinme taken by the
appropriate authority for consideration but it has to
be renenbered that the Governnent has to be vigilant in
the governance of the citizens. ~ A citizen's right
raises a correlative duty of the State. Fourthly, the
appropriate Government 1is to - exercise its opinion and
judgment on the representation before sending the case
along with the detenu’ s representationto the Advisory
Board. If the appropriate Governnent will rel ease the
detenu the Governnent will not send the matter to the
Advi sory Board. |If, however, the Governnent wll not
rel ease the detenu the Government-will send the case
alongwith the detenu s representation to the Advisory
Board. If thereafter the Advisory Board will express an
opinion in favour of release of the detenu the

CGovernment will release the detenu. If the Advisory
1100
Board will express any opinion against the release of
the detenu the Government may still exercise the power
to rel ease the detenu.™
In the second case, to the facts of which we wll refer
| ater, the observations upon which reliance was placed were
"1t is urged that the Gover nment-. was under a

constitutional obligation to consider the representations
before the hearing before the Advisory Board. There is no
quarrel with the principle but the difficulty is about the
application of the principle on the facts an circunstances

of the present case. 1In fact, the Governnent has to reach
its decision uninfluenced by the opinion of the  Advisory
Board." In the third case, offer of inspection of docunents

twel ve days after request for copies was considered fatal to
the detention and it was observed

"I'f there is undue delay in furnishing the

statenments and docunents referred to in the grounds of

detention the right to nake effective representation is

deni ed. The detention cannot be said to be according to

the procedure prescri bed by [aw. Wen the Act

contenmpl ates the furnishing of grounds of detention

ordinarily within five days of the order of detention

the intention is clear that the statenents and

documents which are referred to in the grounds of

detention and which are required by the detenu and are

expected to be in possession of the detaining authority
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shoul d be furnished with reasonabl e expedition."

W have no doubt in our ninds about the role of the
Court in cases of preventive detention : it has to be one of
eternal vigilance. No freedom is higher than persona
freedomand no duty higher than to maintain it uninpaired.
The Court’s wit is the ultimte insurance against illega
detention. The Constitution enjoins confornance with the
provisions of Article 22 and the Court exacts conpliance.
Art. 22(5) vests in the detenu the right to be provided with
an opportunity to make a represntation. Here the Law Reports
tell a story and teach a lesson. It is that the principa
eneny of the detenu and his right to make a representation
is neither high-handedness nor nean-mi ndedness but the
casual indifference, the  mndl ess in-sensibility, the
routine and the red-tape of the bureaucratic machine. The
four principles enunciated by the Court in Jayanarayan Suku
v. State of West Bengal (supra) as well as other principles
enunci ated in other cases, an analysis will show, are ainmed
at shielding personal freedom agai nst i ndi fference,
i nsensi bility, routine and red-tape and thus to secure to
the detenu the right to make an effective representation. W
agree : (1) the detaining authority nust provide the
1101
detenu a very early opportunity to make a representation
(2) the detaining authority nust consider the representation
as soon as possible, and this, preferably, nust be before
the representation is forwarded to the Advisory Board, (3)
the representation nust be forwarded to the Advisory Board
before the Board makes its report, and (4) the consideration
by the detaining authority of the representation nust be
entirely independent of the -hearing by the Board or its
report, expedition being essential at every stage. W,
however, hasten to add that the tine-inperative can never be
absolute or obsessive. The Court’s observations are not to
be so understood. There has to be | ee-way, depending on the
necessities (we refrain fromusing the word ‘circunstances’)
of the case. One may well inmgine, a case where 'a detenu
does not nmmke a representation before the Board nakes its
report making it inpossible for the detaining authority
either to consider it or to forward it to the Board in tine
or a case where a detenu nmkes a representation to the
detaining authority so shortly before the —Advisory Board
takes up the reference that the detaining authority cannot
consider the representation before then but may nerely
forward it to the Board without hinself ~considering it.
Several such situations may arise conpelling departure from
the tinme-inperative. But no allowance can be  made for

| ethargic indifference. No allowance can ‘be made for
needl ess procrastination. But, allowance nust surely be made
for necessary consultation where legal intricacies and

factual ramfications are involved. The burden of expl aining
the necessity for the slightest departure fromthe  time-
i nperative is on the detaining authority.

We notice that in Narendra Purshotam Umarao etc. v. B
B. Gujral & Os. (supra) the detenu nmade his representation
on 4th and 6th of March 1978, the Advisory Board gave a
hearing on 13th March and the detaining authority rejected
the representation on 18th March. The Court perused the
records of the Government and the Advisory Board and
concl uded that there was no infraction of the Constitutiona
safeguard in Art. 22(5). It was held, with reference to the
records, that the Governnent had taken a decision
uni nfl uenced by what transpired at the hearing before the
Board. The matter was found to have been dealt with by the
government at all levels and the detaining authority had




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

cone to an independent conclusion of his own by applying his
mnd to the facts and circunstances of the case.

We have already expressed our agreenent with the four
principles enunciated in Jayanarayan Sukul v. State of West
Bengal (supra).

1102
W woul d rmake one observation. Wen it was said there that
the Governnent should cone to its decision on the
representation bef ore t he CGover nirent f orwar ded t he
representation to the Advisory Board, the enphasis was not
on the point of tine but on the requirement that the
CGovernment should consider the representati on i ndependently
of the Board. This was explained in Nagendra Nath Mndal v.
the State of West Bengal (1). In Sukul's case (supra) the
Court also nmde certain pertinent observations (at pages
231-232)
"No definite time can be laid down within which a

representation of° a detenu should be dealt with save
and except that it is a constitutional right of a
detenu to have his representati on considered as
expeditiously as possible. It “will depend upon the
facts and circunstances of each case whether the
appropriate Government- has di sposed of the case as
expeditiously as possible................. "

I n Prabhakar /Shankar Dhuri v. S. 'S. Pradhan(2) and
Kantilal Bose v. State of Wst Bengal(3) delay of 16 days
and 28 days respectively in disposing of the representation
of the detenu was considered sufficient to vitiate the
detention. On the other hand, in-Nagendra Nath Mndal v. The
State of West Bengal ; (1) a delay of 34 days was held not to
affect the wvalidity of —the detention as part of the delay
was explained by the circunstance that the records of the
case had been sent to the Advisory Board and part of the
del ay was explained by the enquiries which the Governnent
had to make. The Court observed

"That fact 1is not disputed before us and so also

the fact that those records showed that on /June 7,

1971, CGovernnent had sent the files in connection with

the petitioner’'s case and his representation to the

Advi sory Board. As soon as ‘the representation was

returned to it, CGovernnent considered it and rejected

it but that was before the Board nade its report and
sent it to Governnent. But counsel urged that this fact
may explain the lapse of time fromthe date that the
records were sent and the date when they were returned,

but not the delay between May 27, 1971 and June 7,

1971, during which Government could have arrived at its

deci sion. That argunent has not nuch force, because in

a given case Government may not be able to
1103

reach a proper concl usion within a short tine

especially, in a case where another authority, \in this

case the District Magistrate, has passed the questioned
order. It mght have to make inquiries as to the
situation in the locality, the nature of and the
circunstances in which detention was found necessary,
the previous history of the person detained etc.

Therefore, it is difficult to agree with counsel that

CGovernment should have reached its conclusion during

the said period........... There can be no hard and fast

rule with regard to the tine which Governnent can or
shoul d take, and that each case nust be decided on its
own facts."

We may now consider whether the facts here disclose a
di sregard to the petitioner’s constitutional right as
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claimed by his counsel in his second and third subm ssions.
The petitioner’'s request for copies of statenments and
documents was received by the detaining authority on
Decenber 3, 1979, and at the instance of the detaining
authority, the Director of Revenue Intelligence furnished
the copies sought on Decenber 7, 1979. The authorities who
laid the information before the detaining authority and who
were primarily concerned in the matter were the Custons
authorities via the Director of Revenue Intelligence. So the
detaining authority directed the Director of Revenue
Intelligence to furnish copies of the docurments and it was
so done. There was no delay in furnishing of docunents and
no legitimte conplaint could be made on that score. The
detenu’s representation was received by the detaining
authority on Decenber 26, 1979. Wthout any loss of tine
copy of the representation was sent to the Customns
authorities for their remarks. That was obvi ously necessary
because the information leading to the order of detention
was laid by the  Custons authorities. The facts were
undoubt edl y-conplex since the all egations agai nst the detenu
reveal ed an _involvenent with an international gang of dope
smuggl ers. The coments of the Custons authorities were
received on January 4, 1980. The Advi sory Board was meeting
on January 4, 1980 and so there could be no question of the
detaining authority considering the representation of the
det enu before the Board nmet, unless it was done in great and
undue haste. After obtaining the comrents -of the Custons
authorities, it was found necessary to take legal advice as
the representation posed many  legal and constitutiona
guestions. So, after consultation wth the Secretary (Law
and Judicial) Delhi Admnistration, the representation was
finally rejected by the Admnistrator on January 15, 1980.
These facts are stated in the counter affidavit filed

1104

on behalf of the Del hi Adm nistration and are substantiated
by the records produced before us. If there appeared to be
any delay, it was not due to.any want of care but because
the representation required a thorough exam nation in
consultation with investigators of fact and advi sers on | aw.
We have ourselves exanmined the records and we find that
though the Administrator considered the representation of
the detenu after the hearing by the Board, the Adm ni strator
was entirely wuninfluenced by the hearing before the Board:
The application for the issue of a Wit of Habeas Corpus is
therefore di sm ssed.

N. V. K. Petition di sm ssed.
1105




