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ACT:

Constitution of I ndia, 1950: Article 286(1) (a)
Expl anati on- Sal e of cenment under a contract by manufacturer
to marketing conmpany within Madhya Pradesh--Non existence of
Central Sal es Tax Act--expl anation not applicable.

HEADNOTE:

The appellant, a nmanufacturer of cenment, entered into
an agreement with the Cenent Manufacturing Conpany of India
Limted, for sale of cenent. ~Under the agreement, the
appel l ant was to sell its cenent only through the narketing
conpany, and certain suns would be paid for the cenent
supplied by the marketing conpany, which had the discretion
to fix the sale price

For the 1950-51, 1951-52 and 1952-53 periods when the
appel l ant was assessed to sales tax for the -supply  of
cenent, it mmintained at the assessnent —stage that the
transactions were not exigible to sales tax as they were
covered under the Explanation to Article 286(1)(a)-

The first Appellate Authority and the Board of Revenue
did not accept the stand of the appellant.

The Board of Revenue held that cenent - being a
controll ed commodity, distribution of cement continued to be
controlled during the period, notw thstanding the expiry of
the Defence of India Rules. Relying on the decision of this
Court in the case of Rohtas Industries Linmted v. State of
Bi har, 12 STC 621 the Board of Revenue held that the Cenent
Marketi ng Conpany was an i ndependent organi sation and was
carrying on business as an independent entity and that  what
had actually been taxed were the sales effected by the
appel l ant to the Cenent marketing Conpany and not the sales
nmade to the parties which obtained authorization from the
Cenment Controller.

After analyzing the terns of the contract between the
manuf acturer and the Marketing Conpany, this Court held in
Rohtas Industries case that there was sale between the
manuf acturer and the Marketing Conpany.
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Following its view taken in Rohtas Industries case as
the present case had the sane terms, which had been
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considered in the earlier case, and exam ning the question
whet her the sale that took place between the manufacturer
and the Marketing Conpany could be taken to be covered by
the Explanation to Article 286(1)(a), this Court, disnissing
the appeal s,

HELD: 1. There was preceding |local sales complete in
every respect within Madhya Pradesh by which title to the
cenent had passed fromthe appellant to the Marketing
Conpany. The concept of inter-State sale as brought in by
the Sixth Amendnent or in the subsequent statute known as
the Central Sales Tax Act was not in existence for the
rel evant period now under consideration. The findi ng
recorded by the authorities was that the delivery of the
cenent was not the direct result of such sale or purchase of
the cenent outside the State. In the absence of such privity
the Explanation is not attracted to the transactions.[254E-
g .

2. In view of the finding recorded by the authorities
that the cenent in this case actually had not been delivered
as a direct result of such sale or purchase for the purpose
of consunption outside the State, the only conclusion that
can followis that the Explanation does not apply and the
assessnments are justified.[254H 255A].

Rohtas Industries Limted v. State of Bihar, 12 STC
621, foll owed.

Mohnmd. Serajuddin v. State of Orissa, [1975] Suppl. SCR
169, di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: ClI VI L Appeal No.768 (NT)
of 1977 etc. etc.

From the judgment Order dated 9.10.1975 of the Madhya
Pradesh H gh Court in MC C No.144 of 1966.

V. A Bobde, B.R Aggarwala and U A Rana for the
Appel | ant .

S. V. Deshpande and S. K. Agni hotri for the Respondents.

The Judgnent of the Court was delivered by

RANGANATH M SHRA, CJ. These are appeals by specia
| eave
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and are directed against the separate decisions of the
Madhya Pradesh High Court in references under the WMadhya
Pradesh Sales Tax Act. Civil Appeal No.768/77 relates to the
assessment period 1951-52, Civil Appeal 539/78 relates to
1950-51 and Cvil Appeal 1038/78 to 1952-53.

The appellant is a manufacturer of cenent in._ the
factory located at Kynore in Madhya Pradesh. Several cenent
manuf acturing conpanies as also the appellant had entered
into arrangenent with the Cenment Manufacturing Conpany of
India Limted whereunder the Marketing Conpany was appoi nt ed
as the sole and exclusive sales manager for the sale of
cenment manufactured by the manufacturing conpanies and the
manuf acturing conpanies had agreed not to sell directly or
indirectly any of their cenent to any person save and except
through the Marketing Conpany. The manufacturing conpanies
were entitled to be paid a certain sumfor every ton of
cenent supplied by themor at such other rate as mght be
deci ded upon by the Directors of the Mrketing Company. The
Marketing Conpany had the authority to sell cenent at such
price or prices and upon such terns as it mght inits sole
di scretion consider appropriate.

For the three periods referred to above the appell ant
had supplied cenment manufactured by it to the Marketing
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Conpany and maintained at the assessnent stage for the
respective peri ods that these were covered by t he
Expl anation to Article 286(1)(1) as it then stood and,
therefore, the transactions were not exigible to sales tax
i n Madhya Pradesh. This stand was negatived by the Assessing
Oficer, the First Appellate Authority and the Board of
Revenue. The Board in the statenent of the case drawn up by
it held that cement becane a controlled commobdity from 8th
of August, 1942, and notwithstanding the expiry of the
Defence of India Rules with effect from30th of Septenber,
1946, distribution of cement continued to be controlled even
during the period. The Marketing Conpany had its
establishnent at Nagpur then within Madhya Pradesh which
recei ved the orders of authorisations and nmanaged the supply
from the factory at Kynobre. The Board in its statenent
further stated:
"The entire question.in dispute hinges round the
fact ~as to whether the sales in question are
inter-State in nature or should be regarded as
intra-State. It is seen that the Cenent Marketing
Conpany is an _independent organisation and is
carrying on business as an i ndependent entity. It
is also seen that what has actually been taxed are
the sales effected by the appellant to the Cenent
Mar ket i ng Conpany
253
of India and not the sales nade to the parties
whi ch obtained an authorisation from the Cement
Controller.  This seenms to be the crux of the
matter."
On this basis reliance was placed on the decision of this
Court in the case of Rohtas Industries Linmted v. State of
Bi har, 12 STC 621 where, after analysing the terns of the
contract between the manufacturer (appellant before the
Supreme Court) and the Marketing Conpany, this Court held:
"On a review of these terns of the agreenent, it
is manifest that the manufacturing conpanies had
no control over the terns of the contract of sales
by the Marketing Conpany and that the price at
which cement was sold by the Marketing ~ Conpany
could not be controlled by the manufacturing
conpani es; that the manufacturing conpanies were
entitled, for ordinary cenent, to be paid at the
rate of Rs.24 per ton at works, or at such other
rate as nmight be deci ded upon by the Directors of
the Marketing Conpany, and in respect of ~ specia
cenent, at such additional rates as the Directors
of the Marketing Company mght determ ne; . that
sale by the Marketing Conpany was not for and on
behal f of the manufacturing conpanies but for
itself and the manufacturing conpanies- had no
control over the sales nor had they any 'concern
with the persons to whom cement was sold. In fine,
the goods were supplied to the orders of the
Mar ket i ng Conmpany, which had the right, under the
terns of the agreenent, to sell on such ternms as
it thought fit and that t he manuf act uri ng
conpani es had the right to receive only the price
fixed by the Marketing Conpany. The relationship
in such cases can be regarded only as that of a
sel l er and buyer and not of principal and agent."
This Court in Rohtas Industries case on a detailed
analysis of the terns of the contract came to hold
that there was a sal e between the manufacturer and
the Marketing Company. It is not in dispute that
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the agreenment between the appellant and the
Mar keti ng Conpany in this case has the sane terns
as this Court considered in Rohtas |Industries
case. It follows, therefore, that it nust be held
that there was a sale between the appellant and
the Marketing Conpany.

The Marketing Conpany had its establishnent at Nagpur
within the State of Madhya Pradesh at that tinme. There was,
therefore, a
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preceding local sale prior to the sales between t he
Marketing Conpany and the allottee of cenment by the
regulating authority. This Court in Rohtas I ndustries
further found that the transaction between the manufacturer
and the Marketing Conpany had nothing to do wth the
Marketing Conpany’'s sales to third parties. There was no
privity between the manufacturer and the ultimte consuner
who was said to have been |ocated outside the State of
Madhya' Pr adesh.

The '‘question for consideration.is whether the sale that
| ook place between the ~manufacturer and the Marketing
Conpany can be taken to be covered by the Expl anation. The
Expl anati on whi ch was repealed by the Sixth Armendment of the
Constitution in 1956 read thus:

"For the purposes of sub-clause (a), a sale or
purchase shall be deened to have taken place in
the State in which the goods have  actually been
delivered '‘as a direct result of 'such sale or
purchase for the purpose of consunption in that
State notwithstanding  the fact that under the
general law relating to sale of goods the property
in the goods has by reason of ~such sale or
purchase passed in another State.”

Rohtas I ndustries case was dealing with a period ' prior
to the Constitution; therefore, w thout the Explanation. The
guestion for consideration thus is: does the presence of the
Expl anati on make any difference?

What has been found as a fact in the statement of the
case is that there was preceding local sales conplete in
every respect wi thin Madhya Pradesh by which-title "to the
cenent had passed fromthe appellant to the  Marketing
Conpany. The concept of inter-State sal e as brought in by
the Sixth Anmendnent or in the subsequent statute known as
the Central Sales Tax Act was not in existence for the
rel evant period now under consideration. The finding
recorded by the authorities is that the delivery of the
cenent was not the direct result of such sale or purchase of
the cenent outside the State. In the absence of such privity
the Explanation is not attracted to the transactions.

An attenpt was made by counsel to rely upon sone of the
later decisions of this Court where with reference- to the
provisions contained in the Central Sales Tax Act the |aw
had been laid down. It is unnecessary to refer to them in
view of the finding recorded by the authorities that the
cenent in this case actually had not been delivered
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as a direct result of such sale or purchase for the purpose
of consunption outside the State. That is a finding
clinching enough and once that is taken as binding on this
Court, the only conclusion that can follow is that the
Expl anati on does not apply and the assessnents are
justified. The ratio of Mohd. Serajuddin v. State of Oissa,
[1975] Suppl.SCR 169 is al so against the appellant’s stand.

We accordingly dismiss the appeals and uphold the
decisions of the High Court. There would be no order for




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 5 of 5

costs.
V.P.R

Appeal s di sm ssed.
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