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PETI TI ONER
STATE OF HARYANA & ORS

Vs.

RESPONDENT:
AMAR NATH BANSAL

DATE OF JUDGVENT: 15/ 01/ 1997

BENCH
S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. C. AGRAWAL, J.:

Thi s appeal, by special |I|eave, arises out of a suit
filed by the respondent-Amar Nath Bansal for a declaration
that his retirenent on attaining the age of 58 years was
illegal and that he is entitled to continue in-service til
he attains the age of 62 years.

The respondent was appointed as a civilian clerk in the
Army in the erstwhile State of Jind on July 12, 1943, In the
Jind State the age of superannuation, as prescribed by
Regul ation 27 of the Jind State Cvil Service Regul ati ons,
1945, was 62 years. On May 5, 1948 the Ruler of Jind State
and the Rulers of the States of Patiala, Kapurthal'a, Nabha,
Fari odkot, Malerkotla, Nalagarh and Kalsia entered ‘'into a
Covenant whereby they agreed to unite and integrate their
territories in one State to be known as Patiala and East
Punjab States Union (for short "PEPSU'). As a result of the
integration of the services of the union States, the
respondent was posted as Auditor in the Treasury in PEPSU
On the coming into force of the Constitution, PEPSU becane a
Part B State and continued as such till the re-organisation
of the States under the States Re-organisation Act, 1956.
Wth effect from Novenber 1, 1956, the Part B State of PEPSU
Becanme a part of the reorganised State of Punjab and the
respondent was absorbed in the service of the State of
Punjab. As a result of the re-organization of the State of
Punjab and the formation of the State of Haryana by the
Punj ab Re-organi sation Act 1966 with effect from November 1
1966, the respondent was allocated to the State of Haryana.
Wiile he was enployed as Assistant Treasury O ficer inthe
State of Haryana, he was retired fromservice on attaining
the age of 58 years with effect from Septenber 30, 1984. On
Sept enber 25, 1987 he filed a suit (Cvil Suit No. 392 of
1987) in the court of Sub-Judge 1Ind O ass, Rohtak, for a
declaration that his retirenent at the age of 58 years was
illegal and against the service condition and that he was
entitled to continue in service upto the age of 62 years.
The said suit was dismissed by the trial court on the view
that the Jind State Service Rules were not applicable and
the conditions of service of respondent were governed by
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Rule 3.26 of the Punjab Civil Service Rules Vol. | Part |
whi ch prescribes 58 years as the age of superannuation. The
said judgnent of the trial court was, however, reversed in
appeal by the Additional District Judge |V, Rohtak, who held
that the age of superannuation constitutes a condition of
service and by virtue of clause XVI of the Covenant the said
condition continued in operation in the State of PEPSU and
thereafter in the State of Punjab in view of the States Re-
organi sation Act, 1956 and in the State of Haryana in view
of the Punjab Re-organisation Act, 1966 and it has not been
shown that the approval of the Central Government had been
taken for applying the provisions of Rule 3.26 of Vol.
Part | of the Punjab Cvil Service Rules to the respondent,
Second appeal filed by the appellant-State against the said
judgrment and decree of ~ the Additional District judge was
di smissed by the H gh Court by the inpugned judgrment dated
July 6, 1993. Hence this appeal

The question that falls for consideration is whether
the provisions of the Jind State Service Regul ations, 1945
whi ch prescribed 62 years as the age for superannuation of
persons enployed in the State service continued in operation
after the formation of ~PEPSU and thereafter the State of
Punjab and the State of Haryana. For a proper appreciation
of the submi ssions of the | earned counsel it is necessary to
take note of the relevant provisions of the Covenant.

"Article X(2). /Until a Legislature

elected in accordance wth the

terns of the Constitution franmed by

it cones i'nto bei ng; t he
Constitution framed by it cones
into bei ng, the Consti t uent

Assenbly as constituted in the

manner indicated in Schedule 11

shall function as the interim

Legi sl ature of the Union."

"Article XVI(1). The Union hereby

guarantees either the continuance

in service of the pernanent nenbers

of the public services of each of

he Covenanting State on condition

which will be not |ess advantageous

than those on which they were

serving on the 1st of February 1948

or the paynent of reasonabl e

conpensati on or retirenent on

proportionate pension

In accordance with Article VI of the Covenant the Raj
Pramukh t ook over the administration of Jind State on August
20, 1948 and on the sanme date the Raj Pramukh pronul gated
the Patiala and East Punjab States Union Admnistration
O dinance No. 1. of S. 2005. Section 3 of the said O dinance
contained the follow ng provision :-

"As soon as the admnistration of

any covenanting State has been

taken over by the Raj Pramukh as

aforesaid all Laws, Ordi nances,
Act s, Rul es, Regul at i ons,
Notifications, Hi dayate Firman-i-
Shahi, having force of law in

Patiala State on the date of
comrencenent  of this Or di nance
shal |l apply mutatis nmutandis to the
territories of the said State and
with effect fromthat date all | aws
in force in such Covenanting State
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i medi ately before that date shal

be repeal ed:

Provi ded that proceedings of any

nat ure whatsoever pending on such

date in the courts or offices of

any such Covenanting State shall

not wi t hst andi ng anything contained

in this Odinance or any other

O di nance be di sposed of in

accordance with the |aws governing

such proceedings in force for the

time being in any such Covenanting

State.”

On February 15, 1949 O dinance No. 1 of S, 2005 was
repeal ed and replaced by Ordinance No. XvI of S, 2005.
Section 3(1) of the said Odinance was in the sane ternms as
Section 3 of the ~Ordinance No. 1 of S. 2005. On April 9,
1949 the Rulers of the States constituting PEPSU entered
into a Suppl enentary Covenant ~whereby Article X of the
ori gi nal 'Covenant was substituted as under :-

"Until the comencenent ~ of the

Constitution of I ndi a, t he

| egislative authority ~of the Union

shall vest in the Raj Pramukh, who

may pronul gate Ordinances for the

peace and good Governnent of the

Union or any part thereof, and any

O di nance so 'nmade shall have the

like force of |aw as an Act passed

by the Legi sl ature of the Union."

On Novenber 24, 1949 the Raj Pranukh of PEPSU issued a
procl amation accepting the Indian Constitution as " that of
the PEPSU and, as a result, PEPSU becane a Part B State
under the Indian Constitution on January 26, 1950. By virtue
of Article 372 of the Constitution the laws in force in
PEPSU i mmedi ately bef ore t he conmencenent of the
Constitution were continued in force until altered, repealed
or anended by conpetent |egislature or other ~conpetent
aut hority.

By Notification Dated January - 18, 1951 issued by the
finance Department of Governnment of PEPSU provision was nade
for paynent of conpensation to permanent  enpl oyees of
covenanting States for premature retirenent. In the said
Notification it was stated that the PEPSU Governnment had
adopted the age linmt of 55 vyears for retirenment of
government servants on superannuation for pension-and that
the service rules which were in force in erstwhile Nabha and
Jind States prescribe 60 and 62 years respectively as the
age for conpul sory retirement from service. The /said
Notification nade provision for paynent of conpensation by
way of increase in nonthly pension. Government servants who
had retired between 1st Septenber, 1948 and 31st August,
1949 were given an increase of 10% of nmonthly pension; those
who retired between 1st Septenmber 1949 and 31st August 1950
were given an increase of 7% of nonthly pension and those
who retired between 1st Septenber 1950 and 31st August 1950
were given an increase of 4% of the nonthly pension. NO
conpensati on was provided for governnment servants who
retired on or after 1st Septenber 1950 on the ground that
they would be getting the full benefit of the increased pay
for pension. Thereafter the PEPSU Governnment issued the
PEPSU Servi ces Regul ations, 1952. In Chapter IX Article 9.1
of the said Regulations it was prescribed that every
Covernment servant shall on attaining the age of 55 years
retire on such pension as may be adm ssible to himunder the
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rules for the time being in force. As a result of the re-
organi sation of the States under the States Re-organi sation
Act. 1956 the Part 8 State of PEPSU becane a part of the re-
organi sed State of Punjab. Provisions relating to services
were made in Section 115 of the States Re-organi sation Act,
1956. By virtue of sub-section (1) of Section 115 every
person who inmediately before the appointed day was serving
in connection with the affairs of the existing State of
PEPSU was to be deemed to have been allotted to service in
connection with the affairs of successor State, nanely, the
State of Punjab as fromthat day. In the proviso to sub-
section (7) of Section 115 it was prescribed that the
conditions of service applicable imediately before the
appointed day in the case of any person referred to in sub-
section (1) shall not “be varied to his di sadvantage except
with the previous approval of the Central Government. In the
State of Punjab there were Punjab G vil Service Rules which
prescribed 58 years as the age of retirement for al
enpl oyees ‘except Class |V governnent enpl oyees (Rule 3.26).
The State of Haryana was fornmed as a result of re-
organi sation of the State  of Punjab under the Punjab Re-
organi sation Act, 1966. The -proviso to sub-section (6) of
Section 82 of the Punjab Re-organisation Act, 1966 contains
a provision simlar to that contained in the proviso to sub-
section (7) of Section 115 of the States Re-organisation
Act, 1956.

On behalf of the appellants it~ has been urged that
after the formation of PEPSU in 1948 the conditions of
service of the respondent were governed by the rules
applicable in the State of Patiala and after the fram ng of
the Pepsu Service Rules in 1952, the Jind State G vi
Servi ce Regul ations, 1945, ceased to be applicable and the
condi tions of service of the respondent were governed by the
Pepsu Service Rules of 1952 till the nmerger of Part B State
of PEPSU into the State of Punjab in 1956 under the States
Re- organi sation Act when the  Punjab Service Rules becane
applicable. It was submtted that under the Patiala State
Rul es the age of retirement was 55 years and that ‘under the
PEPSU Civil Service Rules also the age of retirenent was 55
years and that as a result of the re-organisation of the
States wunder the States Re-organisation Act, 1956 the
respondent was governed by the Punjab GCivil Service Rules
wherein the age of retirenent was 58 years and therefore the
respondent has been rightly retired on his attaining the age
of 58 years and he cannot claimto continue in service til
he had attained the age of 62 years on the basis of the
provi sions contai ned in the Jind State Cvil Service
Regul ati ons 1945.

Shri Pradeep GQupta, the |earned counsel appearing for
the respondent, has urged that the respondent was entitled
to continue in service till he attained the age of 62 years
in view of the provisions contained in the Jind State G vi
Service Regul ations, 1945 and reliance has been placed on
clause XVI of the Covenant which guaranteed either the
continuance in service of the pernanent nenbers of the
public services of weach of the Covenanting States on
conditions which will be not |ess advantageous than those on
which they were serving on 1st February, 1948, or the
payment of reasonabl e conpensation or retirenent on
proportionate pension. Shri Gupta has submitted that the
Covenant was in the nature of <constitution for the newy
constituted State of PEPSU and the provision contained in
Article XVI of the Covenant was binding on PEPSU as well as
the successor State, nanely, the Part B State of PEPSU under
the Indian Constitution as well as the State of Punjab as
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re-organi sed under the States Re-organisation Act, 1956 and
the State of Haryana established under the Punjab Re-
organi sation Act, 1966. Shri Gupta has placed reliance on
the decision of this court in Bholanath J. Thaker vs. State
of Saurashtra, AIR 1954 SC 680.

The Covenant entered into by the Rulers of the States
which had joined together to form the PEPSU was a treaty
entered into by the Rulers of independent States. Under the
Covenant the rulers gave up their sovereignty over their
respective territories and vested it in the ruler of the new
State of PEPSU. As a result of the Covenant there was
establishnment of a new sovereign over the territories
conprising the States of the Rulers who had signed the said
covenant. The Covenant is, therefore, an Act of State. Wth
regard to an act of State ‘the law is well settled by the
decisions of this Court. ~The residents of the territories
which are acquired do not carry with themthe rights which
t hey possessed as subjects of the ex-sovereign. As subjects
of the! new sovereign they possess only such rights as are
granted or ~recogni sed by him The process of acquisition of
new territories is one continuous act of State term nating
on the assunption of sovereign powers de jure over them by
the new sovereign and it is only thereafter that rights
accrue to the residents of those territories as subjects of
that sovereign. No act done or declaration made by the new
sovereign prior to his assunption of sovereign powers over
acquired territories can quoad the residents of those
territories by regarded as having the character of a |aw
conferring on themthe rights such as could be agitated in
courts. The clauses in a treaty entered into by the
i ndependent rulers providing for the recognition of the
rights of the subjects of the ex-sovereign are in capabl e of
enforcenent in the courts of the new sovereign. [See : Ms.
Dal mi a Dadri Cenent Co. Ltd. vs. Conmissioner of |ncome Tax
(1959) SCR 729, at p. 746; Pranpd Chandra Deb v. State of
Orissa, 1962 Supp. (1) SCR 405 at pp. 434-436; State of
Gujarat v. Vora Fiddali, 1964 (6) SCR 461; Perma Chi bar alias
Premabhai Chhi babhai Tangal v. ‘Union of India & Ors., 1966
(1) SCR 357; and Vinodkunar Shantilal Gosalia v. Gangadhar
Nar si ngdas Agarwal & Ors., 1982 (1) SCR 392].

In Ms. Dalma Dadri  Cenment Co,  Ltd. (supra) it was
contended that the Covenant that the Covenant entered - into
by the rulers of the States to formthe PEPSU was nore than
an act of State and was in the nature of a constitutionfor
the new State in the sense that it is a | aw under which al
the authorities of the new State including the Raj Pramukh
had to act. Reliance was also placed on Article XVl of the
Convenant to show that the rights of the subjects of the
guondam states were intended to be protected. Rejecting the
said contention it was held that the Covenant is in whole
and in parts an act of State. As regards Article XVI of the
Covenant, it was a stated that "a clause in a treaty
between high contracting parties does not confer any right
on the subjects which could be nmade the subject-nmatter of
action in the courts, and that the Patiala Union is not
bound by it, because it was not a party to the Covenant".
[p. 745]. After referring to Ordinance No. 1 of S. 2005, the
Court observed : -

"That undoubtedly is a |aw enacted

by the sovereign conferring rights

on his subjects and enforceable in

a court of law, but at the sane

time the enactnment of such a |aw

serves to enphasi s t hat the

Articles have not in thenselves the
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force of |aw and were not intended

to create or recognise rights."

[p. 745]

Ref erence nay be nade at this stage to the decision in
Bhol anath J. Thaker (supra) on which reliance has been
placed by Shri Gupta. In that case the appellant was
enployed in the service of Wadhawan State. The ruler of the
Wadhawan State along with the rulers of other Kathiawar
States had entered into a Covenant to formthe United State
of Kathiawar (later known as Saurashtra) on January 24,
1948. The raj Pranukh took oath of his office on February
15, 1948 and on March 1, 1948 he promul gated an O di nance,
bei ng Ordi nance No. 1 of 1948, continuing in force all |aws,
ordi nances, acts, rules, regulations etc. having the force
of law in the covenanting State wuntil repeal ed or anended
under the provisions of the ordinance. The ruler of the
Wadhawan State nade over the adnministration of the State to
the Saurashtra Government on March 16, 1948 and on the sane
date a proclamati on"was insured by the Saurashtra Governnent
declaring that whatever rights, jurisdiction and authority
were with the Ruler with respect to the said State were then
vested in the Saurashtra Governnent and the duties and
obligations with regard to the Ruler’s own State passed to
the Saurashtra Government and the Saurashtra Governnent
would fulfill the/'sanme. Article XVI(1l) of the Covenant of
the United States of Kathiawar contained provisions simlar
to those contained in Article XVI(1) of the Covenant of the
Rulers forming the States of PEPSU. By Order dated June 29,
1948, the appellant was retired by the Saurashtra Governnent
on the ground that he had crossed the age of superannuation
which was taken as 55 years. The appellant clainmed that he
was entitled to continue in service till the conpletion of
60 years of age on the basis of the provisions contained in
Section 5 of the Dhara (Act) No. 29 of S. 2004 which had
been promul gated by the Ruler of the Wadhawan State which
cane into force with effect fromJanuary 1, 1948 whereby the
age of superannuation of state civil servants had been fixed
at 60. He filed a civil suit claimng conpensation for his
premat ure conmpul sory retirenent. The said suit was decreed
by the trial court but on appeal the suit was dism ssed by
the High Court. Before this Court it was urged on behal f of
the State that the Covenant by the rulers of Kathiawar
States was an act of State and the nunicipal courts were not
conpetent to entertain any dispute arising out- of the
Covenant. Reliance was also placed on Article 363 of the
Constitution which bars interference by courts - in any
di spute arising out of <certain treaties and Covenants. The
said contention was rejected by this Court on the viewthat
when t he Wadhawan State nerged with the Saurashtra State and
again when it acceded to the Domnion of India all the
existing laws continued until repealed and the appellant’s
rights under Dhara No. 29 of S. 2004 were still good and
could have been enforced in the nunicipal courts ‘unti
either repealed or repudiated as an act of State. It was
observed that there was in fact no such |egislation and
therefore his rights remai ned and the nunicipal courts would
be entitled to examine the contract and apply Dhara No. 29
of S. 2004 and enforce whatever rights the appellant had
under that Dhara and his contract of service. It was held
that the Covenant could be | ooked at to see whether the new
sovereign had waived his right to ignore rights given under
the laws of the forner sovereign and that the terns of the
covenant showed that the existing |laws were to continue and
what ever rights of the appellant were under the existing
laws were available for enforcenment to the appellant and
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there was no bar to municipal courts entertaining the suit
to enforce such rights. As regards that bar under Article
363 of the Constitution it was observed that there was no
di spute arising out of the Covenant and what the appell ant
was doing was nerely to enforce his rights under the
exi sting laws which continued in force and till they were
repeal ed by appropriate |egislation. The decision in
Bhol anath J. Thaker (supra) thus proceeded on the basis that
the law of the Wdhawan State (Dhara No. 29 of S. 2004)
prescribing 60 as the age of superannuation, had been
continued in force after the establishment of the State of
Saurashtra by Odinance NO 1 of 1948 and the appell ant was
entitled to enforce his rights under the said | aw which was
in force at the relevant time. Moreover, in that case the
Saurashtra CGovernnent _had issued a proclamation on the sane
date on which the administration of the Wadhawan State was
taken over by the Saurashtra Governnent, whereby it was
decl ared by the Saurashtra Governnent that the duties and
obligations with regard to the Ruler’s own State had passed
to the Saurashtra Governnent and that the Saurashtra
Government _would fulfill the same. Thus it was a case where
apart from continuing the laws of the old sovereign the new
sovererign had made an express declaration recognising the
duties and obligations of the old sovereign.

In the instant case, there was no such declaration by
the PEPSU Governnent’ recognising the duties and obligations
of the rulers of ' Jind State wunder the laws of the Jind
State. Nor was there a law similarto Odinance No. 1 of
1948 of Saurashtra continuing the laws of the Jind State. On
the other hand, there was O'dinance No. -1 of S. 2005
foll owed by the Ordinance No. 16 of S. 2005 wherehy the | aws
of the covenanting States were repealed and the |aws of
Patiala State were made applicable in the entire territory
of PEPSU. Can it be said that in spite of the said
ordinances the Jind Service Regulations of 1945 which
prescribed 62 years as the age of ‘superannuation was a | aw
in force in PEPSU on the date( of comrencenent of the
Constitution and by virtue of Article 372 of the
Constitution the said Regulations continued in- the Part B
State of PEPSU after the coming into fore of the
Constitution and in the reorganised State of Punjab under
the States Re-organisation Act, 1956 and in the State of
Haryana under the Punjab Re-organisation Act, 1966. 1n our
opi nion, this question nmust be answered in the negative. As
noticed earlier the Raj Pramukh of PEPSU |00k over the
admi ni stration of Jind State on August 20, 1948 and on the
same date he pronulgated Ordinance No. 1 of S. 2005 and by
section 3 of the said ordinance all |aws, ordinances, acts,
rules, regulations, notifications, H dayate, Shahi-farnman
having force of law in Patiala State on the -date of
comencenment of the said O dinance were made applicable
mutatis nutandis to the territories of all the covenanting
States (including Jind State) and with effect fromthat date
all laws of such covenanting States inmedi ately before that
date would stand repealed. Odinance No. 1 of S. 2005 was
followed by Odinance No. 16 of S. 2005 which contained a
simlar provision. As a result of the said ordinances the
Jind State Civil Service Regul ations of 1945 stood repeal ed
on August 20, 1948 and the relevant |aw as applicable in the
State of Patiala becane applicable in the entire area of
PEPSU, i ncluding the Jind State, and the terns and
conditions of the respondent were, therefore, governed by
the provisions contained in the law that was applicable in
Patiala State and he could not claimany right on the basis
of the Jind State Civil Service Regul ati ons 1945.
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Shri Pradeep Gupta has urged that O dinance No. 1 of S
2005 which was followed by Odinance No.16 of S. 2005 were
both tenporary |aws having an operation of six nmonths in
view of Article X(2) of the Covenant and that after the
expiry of Odinance No. 16 of S. 2005 in August 1949 the
repeal of the Jind State Service Regulations under the
Ordinances Nos. 1 and 16 of S. 2005 becane ineffective and
the Jind State Service Regulations stood revived and were
law in force on the date of conmng into force of the
Constitution of India and by virtue of Article 372 of the
Constitution the said regulations contained in force
thereafter. In this connection, Shri  CGupta has also
submtted that the anendnent that was made in Article X of
the Covenant by the Supplenentary Covenant was invalid since
the rulers of the covenanting States, after having entered
into the Covenant on My 5 1948 and having divested
thenselves of all the sovereignty, were not conpetent to
enter into the Supplenmentary Covenant and, therefore, the
Ordinances Nos. 1 and 16 of S. 2005 could only remain in
force for _a period of six nonths. In support of the said
subm ssi on _Shri Gupta has placed reliance on the decision of
this Court in Lachhman Das on behal f of firm Tilak Ram Ram
Bux vs. State of Punjab and O's., 1963 (2) SCR 353, wherein
it has been laid down that the Suppl enentary Covenant t hat
was entered into by the rulers of the States form ng PEPSU
cannot be held to be effective for nodifying the provisions
in the original @ Covenant. Shri Gupta has also placed
reliance on the decision of the Judicial Committee of the
Privy Council in Gooderham and Wrts Ltd. vs. Canadian
Br oadcasting Corporation, AIR 1949 PC 90, in support of his
submi ssion that a law repealed by a tenporary |egislation
automatically resumes its full force after “the ‘tenporary
| egi sl ation has expired by efflux of the prescribed tine.

In view of the decision of this Court in Lachhnan Das
(supra) it must be held that Ordinance No. 16 of S. 2005 had
ceased to operate on August 15, 1949, on the expiry of the
period of six nonths fromthe date of its pronul gation on
February 15, 1949. The question which requires consideration
is whether on the expiry of the said ordinance the Jind
State Civil Service Regulations, 1945, which had been
repealed by the said ordinance, stood revived. A simlar
guestion cane up for consideration before this Court in
State of Orissa vs. Bhupendra Kumar Bose, 1962 Supp, 2 SCR
380. In that case an ordi nance had been promul gat ed whereby
the elections to the Cuttack Miunicipality which had been set
aside by the Orissa H gh Court and the ‘electoral rolls
prepared in respect of the other Minicipalities in the State
of Orissa, which would have otherwi se been irregular. and
invalid in accordance with the judgnment of the Oissa High
Court, wer e val i dat ed. The Bill whi ch cont ai ned
substantially simlar provisions as those of thetordinance
was introduced in the Oissa Legislative Assenbly but was
defeated by mgjority of votes and as a result the Ordinance
| apsed after the expiration of the prescribed period. It was
contended that the ordinance was a tenporary statute which
was bound to lapse after the expiration of the prescribed
period and that as soon as it lapsed the invalidity in the
Cuttack Municipal elections which had been cured by it
revived. Rejecting the said contention, this Court has laid
down : -

“I'n our opinion, what the effect of

expiration of a temporary Act would

be must depended upon the nature of

the right or obligation resulting

from the provi si ons of t he
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temporary Act and upon their
character whether the said right a
liability are enduring or not."

[p. 398]

"Therefore, in consi deri ng t he
effect of the expiration of a
temporary statute it would be

unsafe to lay down any inflexible

rule. If the right created by the

statute is of an enduring character

and has vested in the person, that

ri ght cannot be taken away because

the statute by which'it was created

has expired. |f a penalty had been

i ncurred under the statute and had

been i mposed upon a  person, the

imposition of the penalty would

survive the expiration ' of the

statute. That ~appears to be the

true legal position in the matter."

[p. 400]

The following statenent of lawin Craies on Statutes,
7th Edn, at p. 419, has been approved : -

"If an act which repeals an earlier

Act is itself only a tenporary Act

the earlier Act is revived after

the temporary Act is spent; _and

i nasmuch as ex- hypot hesi s the

tenmporary Act ‘expires and is not

repeal ed, the rules of construction

| aid down by Ss. 11(1) and 38(2) of

the Interprotection Act, 1889, do

not apply. But there wll be no

reviver if it was clearly the

intention of the legislature to

repeal the earlier Act absolutely."

After referring to t he observati ons of Lord
El | enborough C. J., in Warren vs. Wndle, (1803) 3 East 205:
102 ER (K B) 578, this Court has observed that the said
deci sion shows that "in some cases the repeal effected by a
temporary Act woul d be pernmanent and woul d endure even after
the expiration of the tenporary Act". The —ordinance  was
construed by this Court as providing that the order of the
court declaring the election tot he Cuttack Miunicipality to
be invalid shall be deenmed to be and al ways to have been of
no |l egal effect whatever and that the said elections were
valid and that effect of the said Ordi nance would not cone
to an end on the expiry of the Ordinance.

I n Gooderham and Worts Ltd. (supra) Section 9(b) of the
Canada Radi o Broadcasting Act, 1932 had been repeal ed and
substituted by a temporary Act in 1933 which was to be

operative till April 30, 1934. The period of operation of
the tenporary Act was extended from time to time by
successive tenporary Acts till March 31, 1936. The | ast such

temporary Act contained an express provision to the effect
that on and after April 1, 1936 the principal Act of 1932
shall be read as if the tenmporary acts had never been
enacted. In these circunmstances the Privy Council held that
the repeal effected by the tenmporary legislation was only a
temporary repeal and when the tenporary repeal expired the
original legislation automatically resunmed its full force.

If the provisions of Section 3 of Ordinance No. 1 of S.
2005 and Section 3(1) of Odinance No. 16 of S. 2005 are
construed in the light of the principles laid down by this
Court in Bhupendra Kumar Bose (supra), it nust be held that
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the object wunderlying said provisions was to exclude the
applicability of the |aws of other covenanting States in the
territory of PEPSU by repealing them absolutely and to apply
the laws applicable in Patiala State in the entire territory
of PEPSU. Since the repeal of the |laws of other Covenanting
States by Odinances Nos. 1 and 16 of S. 2005 was i ntended
to be for all time, the expiration of the said O dinances
woul d not nean that the effect of the said Odinances
regardi ng on-applicability of the I aws of other convenanting
States in the territory of PEPSU was nullified on the
expiration of Odinance No. 16 of S. 2005. In view of the
express terms used in the said Odinances it nust be held
that Jind State Civil . Service Regulations 1945 stood
repeal ed absolutely and ceased to have any application after
the Raj Pranmukh of PEPSU took over the adninistration of
Jind State on August 20, 1948.

There is one nmore difficulty in the way of the
respondent. The provisions of the Jind State Cvil Service
Regul ations 1945 were not continued after the establishnent
of PEPSU on August 20, 1948. The repeal of the provisions of
the laws of covenanting States of PEPSU by section 3 of the
ordinance No. 1 of S. 2005 does not nean that but for such
repeal the said laws w thout anything nore would have
continued in forcein the covenanting States. In tsthe
absence of any law, simlar to that contained in Odinance
No. 1 of 1948 promul gated by the Raj Pranukh in Bholanath J.
Thaker (supra), continuing the laws of  Jind State in the
territory of that State it cannot- be said that the Jind
State GCivil Service Regulations, 1945 continued in force
after the admnistration of Jind State was taken over by the
Raj Pranmukh of PEPSU on August 20, 1948. The expiry of
Ordinance No. 16 of S. 2005 could, therefore, not have the
effect of reviving Jind State Cvil Service Regul ations of
1945 after the expiry of the said O dinance.

Moreover, there is nothing to show that the Raj Pramukh
of PEPSU had ever given his recognition to the rights
conferred on the enployees of the Jind State under 'the Jind
State Civil Service Regul ations of 1945 after the fornmation
of PEPSU. On the other hand, we find that by Article 9.1 of
Chapter I X of the PEPSU Service Regulations, 1952, 55 years
was prescribed as the age for conpul sory retirenment for the
enpl oyees of the State of PEPSU. The said provision in PEPSU
Servi ce Regul ations, 1952 was | aw which nodified the earlier
| aws regardi ng age of superannuation applicable in the State
of PEPSU including the Jind State Civil Service Regulations
of 1945, even if it be assuned that the said Regul ations
were in force at that tine by virtue of Article 372 of the
Constitution. There was no legal inpedinent in the Part B
State of PEPSU neking a law nodifying a law. which was
continued in force under Article 372 of the Constitution
Clause XVI of the Covenant, on which reliance was placed by
Shri G@upta, cannot be invoked to inmpose such a linitation
because, as stated earlier, the Covenant is an act of State
and the respondent cannot claimany right on the basis of
the said clause in the Covenant. After the naking of the
PEPSU Service Regulations, 1952 the age of conpulsory
retirement of governnent servants in part B State of PEPSU
was fixed at 55 years which continued till the Part B State
of PEPSU nerged into the reorganised State of Punjab under
the States Re-organisation Act, 1956 and thereafter the
Punjab Civil Service Rules were made applicable to the east
whi | e enpl oyees of PEPSU Government who becane the enpl oyees
of the Punjab Government and, as a result, their age of
superannuation was fixed at 58 years. Once it is held that
the PEPSU Service Regulations and the Punjab Service Rule
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were applicable to all PEPSU governnent enployees, the
respondent, who was one such enpl oyee, has to be governed by
the PEPSU Service Regulations and the Punjab Service Rules
and he cannot claimthat he continued to be governed by the
provisions of the Jind State Cvil Service Regulations,
1945. Since the age of superannuation prescribed under
Article 3.26 o the Punjab Service Rules was 58, the
respondent was rightly retired on his attaining the said
age.

For the reasons aforementioned, we are unable to uphold
the judgnent of the H gh Court that the respondent was
entitled to continue in service till he attained the age of
62 years on the basis of the provisions contained in the
Jind State Civil Service Regulations, 1945. The appeal is,
therefore, allowed, the inpugned judgnment of the H gh Court
dated July 6, 1993 passedin R S. A No. 1491 of 1990 is set
aside and the civil suit filed by the respondent is
di smssed. But in the circunstances there is no order as to
costs.




