http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

CASE NO. :
Appeal (civil) 4488 of 2004

PETI TI ONER
Mori nda Cooperative Sugar MIIs Ltd.

RESPONDENT:
Mori nda Coop. Sugar MIls Wrkers Union

DATE OF JUDGVENT: 12/07/2006

BENCH
ARI JI T PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
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AR JI' T PASAYAT, J.

Appel lant calls in question legality of the judgnent
rendered by a | earned Single Judge of the Punjab and Haryana
Hi gh Court dism ssing the appeal filed by the appellant under
Section 100 of the Code of Civil Procedure, 1908 (in short the
"Code’). The defendant\026Mrinda Co-operation Society Wrkers’
Union (hereinafter referred to as the "Union’) as plaintiff filed a
suit claimng dearness all owance on the wages plus fixed
al  owance in accordance with para 317 (ii) of the Third Wage
Board Report. The first appellate court reversed the judgnent
and decree of the trial court, holding that the subject matter of
the suit cannot be said to be a dispute touching the business
of the society. Accordingly the appeal was allowed. Second
Appeal was filed by the defendant (present appel l'ant)
contending that the view of the trial court was justified and
that of the first appellate court was not justified.

The plaintiff \026Union filed the suit seeking declarationto
the effect that the nenbers of the plaintiff \026 Union was
entitled to the benefit of the Variable Dearness Al owance (for
short the "VDA') on the basic wages plus fixed all owance in
accordance with para 317(ii) of the Third Wage Board Report
with a consequential relief for permanent injunction
restrai ning the defendant from wi thdraw ng the paynent  of
VDA fromthe fixed anmount of Rs. 150 which was being paid to
the nenmbers of the Union. Defendant took the stand-that
since small notice under Section 79 of the Punjab Co-operative
Societies Act, 1961 (in short the "Act’) is required, the suit was
not maintainable. The trial court on the basis of the pleadings
framed five issues which are as foll ows:

1. Whet her the plaintiff is entitled to the declaration as
prayed for?

2. VWhet her the plaintiff is entitled to the injunction as
prayed for?

3. Whet her the suit is not naintainable in the present
forn®

4, Wet her the plaintiff has no |ocus standi to file the

present suit?
5. VWhet her the suit is liable to be dism ssed on the
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ground of non service of notice under the Punjab Co-
operative Societies Act?

The trial court held that the defendant has no right to
wi thdraw the VDA in accordance with the recomendati ons.
I ssues 1 and 2 were accordingly answered. It was further held
that defendant has no right to withdraw VDA and if any
clarification for withdrawal of VDA is required, opportunity of
hearing was required to be given to the plaintiff and it should
have been obtained fromthe Third Wage Board. The Issues 1
and 2 were accordingly answered. The suit was held to be
mai nt ai nabl e as no defect on the formof the suit was pointed
out. But on issue No. 4 it was held that service of notice was
nandat ory.

In the Second Appeal it was urged that the First
Appel |l ate Court |ost sight of the fact that expression "business
of the society" used in Section 79 woul d necessarily include
financial /i nvol venments concerni-ng paynent of salary and
al l owance to the plaintiff\026Union. It was further pointed out
that disputes of the nature rai sed touched the constitution
managenment or busi ness of the cooperatives societies and was
required to be referred to "Arbitration"” under Section 55(1) of
the Act. The High Court after analyzing the Bye | aw No.5 of
the appellant, cane tohold that the first appellate court was
justified in its conclusion. Accordingly the Second Appeal was
di sm ssed

Learned counsel for the appellant submtted that the
obj ect of the society was to pronote econom c interest of its
menbers and if the effect of costs involved in production of
sugar was the subject natter of adjudication, obviously notice
under Section 79 of the Act was mandatorily necessary. It was
submitted that the expression "touchi ng business of the
soci ety" is wide enough to enconpass all aspects whi ch have
effect on the econom c interest of the nenbers and that is why
trial court was justified inits view

Per contra | earned counsel for the respondent submtted
that the H gh Court has anal ysed the legal position, the
objects and has come to the right conclusion by uphol ding the
j udgrment and decree of the first appellate court.

Sections 55 and 79 of the Act read as follows :

"55. Disputes which nay be referred to

arbitration \026 (1) Notwi t hstandi ng anyt hi ng
contained in any law for the tinme being in force, if
any di spute touching the constitution

managenent or the business of a cooperative

soci ety arises \026

(a) among nmenbers, past nenbers and
persons clai m ng through nmenbers, past
menbers and deceased menbers ; or

(b) bet ween a nenber, past nenber or

person claimng through a nenber, past

nmenber or deceased nenber and the

society, its commttee or any officer

agent or enployee of the society or

liquidator, past or present; or

(c) bet ween the society or its comrittee and
past comittee, any officer, agent or

enpl oyee, or any past officer, agent or

past enpl oyee or the nom nee, heirs or
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| egal representatives of any deceased

of ficer, deceased agent, or deceased

enpl oyee of the society; or

(d) bet ween the soci ety and any ot her co-
operative society, between a society and

[ i qui dator of another society or between

the liquidator of one society and the

I i qui dat or of another society:

Such di sputes shall be referred to the Registrar
for decision and no Court shall have jurisdiction
to entertain any suit or other proceeding in
respect of such dispute.

2. For the purposes of sub-section (1), the
foll owi ng be deened to be disputes touching

the constitution, managenment or the

busi ness of co-operative society, nanely \026

(a) a claimby the society for any debt or
demand due to it froma nmember or the

nom nee, heirs or |egal representatives of a
deceased nenber, whether such debt or

demand be adm tted or not:

(b) a claimby a society against the
princi pal debtor where the society has
recovered fromthe surety any amount in
respect of any debt or demand due to it from
the principal debtor as a result of the default
of the principal debtor, whether such debt or
demand is admtted or not:

(c) any dispute arising in connection wth
the election of any officer of the society.

3. I f any question arises whether a dispute
referred to the Registrar under this Section is or
not a di spute touching the constitution

nmanagenent or the business of a co-operative

soci ety, the decision thereon of the Registrar
shall be final and shall not be called in question
in any Court.

79. Noti ce necessary in suits \026 No suit shall be
instituted agai nst a co-operative society or any of its
officers in respect of any act touching the business

of the society until the expiration of three nonths
next after notice in witing has been delivered to the
Registrar or left at his office stating the cause of
action, the nanme, description and place of residence

of the plaintiff and the relief which he clains, and
the plaint, shall contain a statenent that such

noti ce has been so delivered or left."

The obj ect of Section 55 of the Act is clear. |If any dispute
touches the constitution, managenent or business of any
cooperative society arising between specified category of
menbers has to be referred to arbitration. Simlarly no
cooperative society or its officers should be dragged to
litigation before the Civil Court in respect of any act touching
the business of such a society unless notice required to be
given in witing as has been issued to the Registrar of the
society. Bye law No. 5 of the Bye Laws of the Appellant, so far
as relevant, reads as follows:

"Cbj ects
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The objects of the MIIs shall be to
pronote the economic interest of its nmenbers
and for this purpose to carry on the manufacture
of sugar, sugar products and other ancillary
products and to make arrangenents for their sale
and al so to take necessary steps and nmeasure for
t he devel opnent of sugarcane and sugar beet.
For the purpose of attaining the aforesai d objects,
it shall be conpetent for the MIls :-

XXX XXX

"(d) To Purchase sugarcane of
sugar beet preferably from grower
menbers and others and to sell the
fini shed products so nanufactured.

XXX XXX

(J) To instal plant & Machinery for
utilizati'onof ancillary/bye products and
bury raw materials for the sane and sel
fini shed products in the course of the
utilizing and marketing of the
anci | | ary/ bye products.

XXX XXX

(p) To 'do such other things as are
i nci dental or conductive to the
attai nment of all or any of the above
obj ects."

The enphasi s made by | earned counsel for the appell ant

is that when the object is to pronpote the econonic interest,
any thing which has link with the economic interest has to be,
per force, taken as touching the business of the society.

This Court in O N Bhatnagar v. Snt. Rukibai Narsindas
and Gthers (AR 1982 SC 1097) observed inter alia as foll ows:

"In the present case the society is a tenant co-
partnership type housing society forned with the
obj ect of providing residential accommpdation to its
co-partner tenant nmenbers. Now, the nature of
busi ness which a society carries on has necessarily
to be ascertained fromthe object for which the
society is constituted, and it logically follows that
what ever the society does in the normal course of
its activities such as by initiating proceedings for
renovi ng an act of trespass by a stranger, froma
flat allotted to one of its nenmbers, cannot but be
part of its business. It is as much the concern of
the society formed with the object of providing
residential accommodation to its menbers, which
normally is its business, to ensure that the flats are
in occupation of its nenbers, in accordance with
the bye-laws franed by it, rather than of a person in
an unaut horized occupation, as it is the concern of
the menber, who lets it out to another under an
agreement of |eave and |icence and wants to secure
possession of the prem ses for his own use after the
term nation of the licence. It nust, therefore, follow
that a claimby the society together with such
menber for ejectnment of a person who was
permtted to occupy having becone a nom na
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nmenber thereof, upon revocation of licence, is a
dispute falling with the purvi ew of Section 91(1) of
the Act."

(Underlined for enphasis)

In Deccan Merchants Co-operative Bank Ltd. v. Ms.
Dal i chand Jugraj Jain (1969 (1) SCR 887) it was held as
follows :

"Five kinds of disputes are nentioned in sub-
section:

First, disputes touching the constitution of

a society: secondly, disputes touching election

of the office bearers of a society: thirdly,

di sputes touchi ng the conduct of genera

nmeeting of a society: fourthly, disputes

touchi ng the managenent of a society: and

fifthly disputes touching the business of a
society. It is clear that the word " business" in
this context does not nean affairs of a society
because el ection of office-bearers, conduct of
general neetings and managenent of a society

woul d be treated as affairs of a society. In this
sub-section the word "busi ness" has been used

in a narrower sense and it neans the actua

tradi ng or conmmercial or other simlar

busi ness activity of the society which the

society is authorized to enter into under the

Act and the Rules and its bye-laws."

In Co-operative Central Bank Ltd. and others etc. v.
Addi tional Industrial Tribunal, Andhra Pradesh, Hyderabad
and others etc. [1969 (2) SCC 43] it was held that alteration of
the conditions of the service of the workman woul d not be
covered by the expression "touching the business of 'the
society". It was held inter alia as follows :

"Applying these tests, we have no doubt at al
that the dispute covered by the first issue referred
to the Industrial Tribunal in the present cases
could not possibly be referred to decision to the
Regi strar under Section 61 of the Act. The dispute
related to alterations of a nunber of conditions of
service of the worknen which relief could only be
granted by an Industrial Tribunal dealing with an
i ndustrial dispute. The Registrar, it is clear from
the provisions of the Act, could not possibly have
granted the reliefs clainmed under this issue
because of the limtations placed on his powers in
the Act itself. It is true that Section 61 by itself
does not contain any clear indication that the
Regi strar cannot entertain a dispute relating to
alteration of conditions of service of the enpl oyees
of a registered society: but the neaning given to
the expression "touching the business of the
society". In our opinion, nakes it very doubtfu
whet her a dispute in respect of alteration of
conditions of service can be held to be covered
this expression. Since the word "business" is
equated with the actual trading or comercial or
other simlar business activity of the society, and
since it has been held that it would be difficult to
subscribe to the proposition that whatever the
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soci ety does or is necessarily required to do for the
purpose of carrying out its objects, such as |aying
down the conditions of service of its enpl oyees,

can be sad to be a part of its business, it would
appear that a dispute relating to conditions of
service of the worknen enpl oyed by the society

cannot be held to be a dispute touching the

busi ness of the society."

(Underlined for enphasis)

VWen the factual background are tested in the

background of principles set out in ON Bhatnagar’'s case
(supra), Deccan Merchant’'s case (supra) and Cooperative
Central Bank’s case (supra), the conclusions of the First
Appel l ate Court as affirnmed by the H gh Court do not suffer
fromany infirmty to warrant interference.

The appeal i's dismssed. No costs.




