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BHAN, J.

1. These three sets of appeals arise froma conmon
j udgnment and order dated 30t" April, 2002 passed by
the Custons, Excise & Gold (Control) Appellate
Tribunal, Western Zonal Bench at Munbai (for short

“the Tribunal”).

2. The first set of appeals being C. A Nos. 4507-
4508 of 2002 has been filed by Ms. Canmlin Limted
(hereinafter referred to as “the Assessee’),
whereas the remaining two sets of appeals being
C. A Nos. 1692-1693 of 2003 & C A No. 978 of 2005

have been filed by the Revenue.

3. The issues in these appeals are regarding the
classification  of the “witing I nks” bei ng
manuf actured and captively consuned by the assessee
and consequent demand of duty thereon. The i nks

wth their constituents are: -



4. The finding of

at

seri al

nos. 2 to 9

they are “witing inks”

ni |

t he Tri bunal
in the above chart

and,

No. NAME OF THE INKS | NGREDI ENTS
1. 99- MARKER | NKS i) KETONI C SOLVENT
i) SOLVENT DYES
iii)  BINDERS
2. 100—CAMEL FOUNT i) CARBON BLACK (Pl GVENT)
DRAW NG | NK i i) SHELLAC BI NDER
i ii)WATER & PRESERVATI VES
3. 07- CAMEL i)  CARBON BLACK (Pl GVENT)
WATERPROOF DRAW NG ii) SHELLAC BI NDER
| NK i ii)WATER & PRESERVATI VES
4. 09-CAMEL SPL. i) CARBON BLACK (Pl GVENT)
DRAW NG | NK BLACK ii) SHELLAC BI NDER
i ii)WATER & PRESERVATI VES
5. 98- CAMVEL i) CARBON BLACK (Pl GVENT)
RAPI DUGRAPH INK ii) SHELLAC BI NDER
BLACK i ii)WATER & PRESERVATI VES
6. 75- DESI GNERS' i) CARBON BLACK (Pl GVENT)
I NDI AN | NK BLACK  ii) SHELLAC BI NDER
i ii)WATER & PRESERVATI VES
7.  75A DESI GNERS' i) CARBON BLACK (Pl GVENT)
I NDI AN | NK BLACK  ii) SHELLAC BI NDER
i ii)WATER & PRESERVATI VES
8. 75B - DESIGNERS i) CARBON BLACK (Pl GVENT)
| NDI AN | NK BLACK  ii) SHELLAC BI NDER
i ii)WATER & PRESERVATI VES
9. SKETCHING PEN INK i) ACID DYES

i) BASIC DYES

iii)FOOD COLOURS

iv) WATER

v) HYGROSCOPRPI C AGENTS
(such as GYCOLS)

gua itens nentioned
I's that

therefore, exigible to

rate of duty. Wth regard to the item at seri al



no. 1, i.e., “marker ink”, the Tribunal has held
that the sanme are not “witing inks” and,
therefore, would be covered by Chapter sub-heading
3215.90 and, <consequently, exigible to 16% of
exci se duty. Chapter heading 32.15 reads as
under : -

“32.15 Printing ink, witing or draw ng

ink and other inks, whether or not

concentrated or solid.

3215. 10 - Witing ink Ni
3215. 90 - O her 1696

5. Initially, the departnment had approved the
classification Ilist submtted by the assessee.
According to the assessee, as the classification of
the inks manufactured by the assessee had been
approved by the revenue, it neither collected any
duty from its custoners nor clainmed any Modvat.
Subsequently, the revenue challenged the said

approved classification |ist.

6. The assessee nmanufactures various kinds of

mar ker pens and sketch pen sets. As per the CBEC



Trade Notice reported in (39) ELT-T6, it has been
clarified that “marker pens”, Hi-liter pens, up-
liners were “all” different categories of pens.
According to the assessee, since various types of
I nks nentioned aforesaid are used in one or other
types of pens which are instrunents for witing

such inks are to be considered as “witing inks”.

7. It is submtted that initially all types of
inks falling under the aforesaid Chapter Heading
no. 32.15 were chargeable to duty @ 20%
Subsequently, w.e.f. 1st March, 1997,

Chapter Heading no. 32.15 has been revised and
accordingly “witing ink” is now classifiable under
CSH 3215. 10 chargeable to duty at nil rate and all
varieties of ink other than “witing inks” are
classifiable under CSH no. 3215.90 chargeable to
duty @16%

8. According to the assessee, the legislative
intent of the aforesaid anmendnent was that the

units manufacturing pens which are assessed to nil



rate of duty should not be paying duty on the inks
filled/used in the pens. As the pens manufactured
by the assessee are assessed at nil rate, the
subm ssion is that the witing inks which are used
In these pens are not exigible to the levy of duty.
This subm ssion is nmade on the basis of the letter
dated 28t" May, 1997 witten by the then Finance
Mnister of India. The relevant extracts of the

|etter is as foll ows: -

“I have had the matter examned. The
gener al rate applicabl e to products
falling under Chapter 32 of the Central
Excise Tariff is 18% which is also the
rate applicable to artists’ and students’
col ours. However, pens and parts of pens
have renmined exenpted from duty for a

long tinme. A _demand was nmade that witing
inks which fall in the sane category of

goods, may also be exenpted fromduty. |t
was also argued that a factory producing

pens | required to pay excise duty on
witing inks which is anonmal ous. On

exam ning these requests, we had decided
to exenpt witing inks also from excise

duty.”

9. The aforesaid contentions of the assessee which
were taken in appeal were accepted by the

Comm ssi oner (Appeals) vide his Order dated 28th of



March, 1999. After referring to the nunerous
dictionaries to ascertain the neaning of various
terms, it was held that: -

“I'n view of the above definition of the

words “write” and “witing” it reveals
that the nmethod by which the ideas are
t ransf or ned into synbol s, characters,

letters or words on any surface including
paper is to be considered as witing.
Accordingly Fountain pens, Marker Pens,
Croquill Lettering Pens, Sketch Pens etc.
are the instrunments which are being used
for transformng the ideas into synbols,
characters, letters or words on paper and
in that sense these are definitely the
I nstrunents of writing.

Even if we see the uses of these
I nstrunents, we noticed that they are of
mul ti purpose wuses viz. Marker Pens are
used for bold witing on notice board,
packages, files, envelopes, charts etc. as
wel |l the sanme can be used in draw ng al so.
The sanme <case is wth sketch pens,
croquill lettering pens also. It can be
used for witing purposes also. Apart it
Is also inportant to note here that in the
C.Ex Tariff description under heading
3215.00. It is nentioned that Printing
I nks, Witing or Drawing ink and other
inks. The word “or” used 1in Dbetween
Witing Ink  and Dr awi ng Ink itself
indicates that both types of inks are
synonynous and they are one and the sane.
Seeing the ingredients of both these types
of inks also made it clear that they are
sane. It is not the case of the Departnent
that the ink clainmed by the appellants are
printing ink or copying and Lectrographic
Ink or inks for duplicating machine or



making ink. It only suspects that, it is
used in the instrunents for colouring,
hiliting, sketching etc. which ultimtely
figuring its possible classifications as
drawi ng ink. As discussed above even if we
accept it as “Drawing Ink” it wultimtely
falls in the sane category of witing-
I nk.”

10. The Comm ssi oner ( Appeal s) accept ed t he
contention of the assessee that pens are not
witing instrunments. He further classified all nine
types of |Inks manufactured by the assessee as
“witing ink”. He also recorded in his order that
he has referred to HSN Chapter 32.15 and G rcul ars
of the Departnent for the purposes of passing the

said Order.

11. Aggrieved by the said order, the respondent-
Departnent filed an Appeal before the Tribunal. The
Tribunal partly set aside the aforesaid Oder by
relying on HSN and held that two inks out of nine
manuf actured by the assessee being “marker inks and
cam |l i graph (rapidograph) ink” will be assessed to

duty under CSH 3215. 90.



12. Aggrieved by the said Oder dated 29th
Septenber, 2000 of the Tribunal, assessee filed
Civil Appeal No. 387/2001 in this Court whereby
this Court remanded the case to the Tribunal for a

fresh deci sion.

13. Tribunal vide its inpugned order dated 30th
April, 2002, decided that eight out of nine inks
manuf actured by the assessee will be considered as
witing inks and rate of duty wll be NI. Wile
for one ink being “marker ink”, it held against the
assessee. It was held that “marker inks” have to be
classified under residual entry CSH 3215.90 and is
liable to pay duty at the rate of 16% The
Tri bunal relied on HSN to reach the said

concl usi on.

14. Aggrieved against the Oder of the Tribunal,
three sets of appeals have been filed, one by the

assessee and two by the Revenue.



15. The Counsel for the parties have been heard at

| engt h.

16. The Indian Central Excise Tariff creates two

categories of “witing ink” and residuary entry of

“other”. The HSN on the other hand creates
categories for “printing ink”, “other” and then
residuary entry of “other”. For convenience, the

relevant extract of HSN is reproduced herein

bel ow: -
“EXTRACT OF CHAPTER HEADI NG 32. 15

32. 15 - PRI NTI NK | NK, WRITING OR
DRAWNG |INK AND OIHER | NKS, WHETHER OR
NOT' CONCENTRATED OR SCLI D

- Printing Ink:
3215.11 - Bl ack
3215.19 - O her
3215.90 - O her

(A Printing inks (or colours) are pastes of
varying consistency, obtained by mxing a
finely divided black or coloured pignment
with a vehicle. The pignent is wusually
carbon black for black inks and may be
organic or inorganic for coloured inks.
The vehicle consists of either natural
resins or synthetic polyners, dispersed in
oils or dissolved in solvents, and
contains a snmall quantity of additives to
I npart desired functional properties.

10



(B)

(O
(1)

(2)
(3)

(4)

(5)

(6)

Odinary witing or drawing 1inks are
solutions or suspensions of a black or
coloured nmaterial in water, wusually wth
the addition of gum and other products
(e.g. preservatives). These includes inks
based on iron salts, inks based on | ogwood
extracts or on synthetic organic col ours.
| ndi an i nk, used mainly for drawi ng,
consists usually of carbon black in
suspension in water (wth the addition of
gum Arabic, shellac, etc.) or in certain
ani mal gl ues.

QG her inks in this headi ng include:

Copying and hectographic inks (ordinary
inks thickened wth glycerol, sugar,
etc.).

| nks for ball point pens.

Inks for duplicating machines or for

| npregnati ng I nk- pads or typewiter
ri bbons.
Mar ki ng 1 nks (e.g. based on silver
nitrate).

Metallic inks (finely divided netals or
alloys in suspension in a solution of gum
e.g., gold, silver or bronze inks).

Prepared synpathetic or invisible inks
(e.g. based on credit chloride).

These products are generally in the
form of liquids or pastes, but they are
also included in this heading when
concentrated or solid (i.e. powder s,
tablets, sticks, etc.) to be used as inks
after sinple dilution or dispersion.”

11



17. From the reading of the extract of Chapter
Heading 32.15 of the HSN, it is evident that the
schene and entry of HSN is conpletely different
from Indian Tariff Entry. It is settled |aw that
when the entries in the HSN and the said Tariff are
not aligned, reliance cannot be placed upon HSN for
the purpose of classification of goods under the

said Tariff.

18. The assessee has produced/filed the chem cal
conposition of its products before the Tribunal as
directed. As can be seen from the above, the
mar king inks nmentioned in HSN in Category C (4) are
based on Silver Ni trate. The mar ker I nk
manuf actured by assessee admttedly “does not”

contain Silver N trate.

19. Further, HSN only described “ordinary” witing
or drawing inks in Category B. Even inks for ball
point pens are classified under residuary entry
“other”. The Indian Tariff <classification puts

“all” witing inks together. The fact that all

12



witing inks are considered sane and together can
also be seen from the aforesaid letter of the

Fi nance M nister and the trade notices referred to.

20. As per schene of HSN, “printing inks” are
classifiable wunder specific Chapter Sub Headings
3215.11 and 3215.19 of the HSN and are described
under Note “A’. Al the rest of the inks are
covered in residuary heading 3215.90 and are
descri bed wunder Note “B’ “ordinary witing or
drawi ng inks” and Note “C “other inks”. It may be
noted that schene of Indian Excise Tariff entry is
conpl etely opposite and “printing inks” wll fal

under residuary entry of CSH 3215.90 and “witing

or drawi ng inks” fall under specific entry 3215. 10.

21. The basic contention of the respondent-
Departnent for all practical purposes is that pens
are not witing instrunents, because if the pens
are witing instrunents then obviously the inks
used in such pens manufactured by the assessee are

writing inks.

13



22. The Tribunal took an extrene exanple of paint
being used as graffiti. The essential function of
paint is to provide a protective covering for
building structures and use in graffiti IS
I ncidental. While markers are described as pens by
the Notification of the Departnent itself and
marker inks are used in the said pens — witing
Instrunments, therefore, should be classified as

writing inks.

23. Insofar as the inks other than marker inks are
concerned, the Tribunal while deciding the sane in
favour of the assessee has recorded the follow ng

findings: -

“W find no reasons and approve the ground
t aken by t he revenue t hat t he
understanding of the word “Witing |Ink”
has to be restricted and the common
par| ance understanding of the sanme has to
be consi der ed, whi | e appl yi ng to
classification under 32.1510. Therefore,
when we find that the law is well settled,
that HSN notes, have nore than persuasive
value especially when the headings are
full aligned with Central Excise Tariff,
we have no hesitation to consider that the

14



Sub classification of i nk under 32.15
should be based on constituent nmaterial.
Material and evidence of end use and on

“Witing Instrunents”, “pens etc.” relied
upon on both sides are found to be not
rel evant. Cl assification i n t he sub

headings is to be made on the basis that
“Witing Ink” as per the HSN Head Notes
under 32.15, extracted herein supra, which
indicate that ordinarily such inks, are
based on water. On  considering the
admtted position that except for the ink
type, named as “99-MARKER INKS" in the
list of inpugned inks before us, extracted
in sub-para (a) above, all other inks
listed and under consideration, are acqua
or water based which would render them to
be eligible for classification under sub-
headi ng 32. 1510, except “99- MARKER | NKS’
which not being water based would fall
under residuary Head 32.1590.”

24. W agree with the findings recorded by the
Tri bunal insofar as the inks other than marker inks
are concerned and confirm the sane. Insofar as,
mar ker inks are concerned, we are of the opinion
that the marker inks would fall under CSH 3215. 10
as the sane are used in marker pens which are

exenpt fromthe paynent of excise duty.

25. The then Finance Mnister in his letter dated

28th of May, 1997 had clearly stated that pens and

15



parts of pens have renmained exenpted from duty for

a long tine.

26. In our considered view, the Tribunal erred in
relying upon the HSN for the purpose of marker inks
in classifying them wunder Chapter Sub-Heading
3215.90 of the said Tariff. The Tribunal failed to
appreciate that the entries under the HSN and the
entries under the said Tariff are conpletely
different. As nentioned above, it is settled |aw
that when the entries in the HSN and the said
Tariff are not aligned, reliance cannot be placed
upon HSN for the purpose of classification of goods
under the said Tariff. One of the factors on which
the Tribunal based its conclusion is the entries in
the HSN. The said conclusion in the Oder of the
Tribunal is, therefore, vitiated and, accordingly,
set aside. W agree with the findings recorded by

t he Comm ssi oner (Appeal s).

27. For the reasons stated above, we dism ss the

appeals filed by the Revenue and accept the appeal s

16



filed by the assessee. The Order of the Tribunal is
confirmed insofar as inks other than marker inks
are concerned. Wuereas the Oder of the Tribunal
insofar as it has conme to the conclusion that
marker inks are exigible to pay duty would fall
under Chapter Sub-Heading 3215.90, is set aside.
The marker inks would be classifiable under CSH
3215. 10. Parties to bear their own costs in all

t he appeal s.

New Del hi ; (V. S. Sl RPURKAR)
Sept enber 03, 2008
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