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ACT:

Constitution of India, 1950, Seventh " Schedule, List 1

entries 77, 78, and 96; List 11, entry 63 and List III,
entry 44-U.P. anendnent to Indian Stanp Act, 1899, |evying
stanp duty on certificate of enrol nent granted under s. 22
of Advocates Act, 1961-1f constitutionally valid.

HEADNOTE:

Prior to 1926, the enrolnment of l|egal ~practitioners as
advocates of Chartered High Courts, was under the ' Letters
Patent, and, in the case of other Hi gh Courts, under s. 41
of the 'Legal Practitioners Act, 1879. The Bar Councils Act
was enacted in 1926. Under s. 8 of the Act, the Hi gh Court
shall prepare and naintain a roll of advocates. A fee was
payable to the Bar Council in the case of persons entitled
as of right to practise in the Hi gh Court i mediately before
the date on which the section cane into force and by others
who were admtted as advocates under that —Act, and, in
respect of the entry on the roll of the Hi gh Court, a stanp
duty was payabl e under art. 30 of the schedule to the Indian
Stanp Act 1899. [1077 D-E: 1078 F]

The Advocates Act, 1961, was enacted with the main objective
of the integration of Bar into a single class  of |ega
practitioners known as advocates and the prescription of
uniformaqualifications for the adm ssion of such persons to
the profession. The nanme of an advocate was entered in the
conmon roll of advocates prepared and nai ntai ned by the Bar
Council of India, which was to conprise of entries nmade in
all State rolls and the nanes of advocates, entitled as of
right to practise in the Suprene Court imrediately before
the appoi nted day, whose names were not entered in any State
roll., Section 22 provides that a certificate of enrol nent
shall be issued by the State Bar Council to the advocate
whose nane is in the roll maintained by it, or by the Bar
Council of India when his nane is entered in the conmon rol
wi thout being entered in any State roll. Apart from
fulfilling the qualifications and the conditions laid down
by the Act and the rules framed under it, the advocate had
to pay, under s. 24 (1) (f), an enrolnent fee of-Rs. 250/to
the State Bar Council. Under the Act, only that sum was
payabl e; and even when an advocate desires to have his name
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transferred fromone State roll to another he could get it
done without paynment of any additional fee. The Act

repealed s. 8 of the Bar Councils Act. After the repeal of
the relevant provisions of the Bar Councils Act, and the
Legal Practitioners Act, relating to adni ssion of advocates,
art. 30 of the Indian Stamp Act, had beconme obsolute, but
different States inserted provisions |levying duty on the
certificate of enrolnent granted under s. 22 of t he
Advocates Act. By the Indian Stanp (U.P. Anendnent) Act,
1970, the stanp duty payable was prescribed at Rs. 250.
[1081 G H, 1082 A-B]

A wit petition challenging the provision nade by the State
Legi slature inposing stanp duty on the certificate of
enrolment to be issued by the State Bar Council as invalid
and unconstitutional in view of the provision in the
Advocates Act which prescribes a fee of Rs. 250/- only for
enrol ment as an advocate, was allowed by a single Judge of

the H.gh Court. In appeal, ‘the Bench set aside the
j udgrent .

Di sm ssing the appeal to this Court,

1074

HELD : (1) The levy of stanp duty by nean s of the Stanp

Amendnent Act in the State of U P. was not covered by any of
the Entries in List | and hence the State was conpetent to
levy the duty and prescribe the rate under Entry 44, List
1l and Entry 63 of List 11 in the Seventh Schedule to the
Constitution. [1086 (]

(a)So far as the persons entitled to practise before the
Suprenme Court or the Hi gh Court, the power to legislate in
regard to themwas carved out fromthe general power in
Entry 26, List 111, relating to 'Legal, Medical and other
pr of essi onS" and is mde the exclusive field "for
Parlianment, under Entries 77 and 78 in List |I.. That is,
Parliament has exclusive power to prescribe, inter alia, the
qualifications and conditions on the fulfilment of which
persons would be entitled to practise before the  Suprene
Court or the High Court. Any fee which nmay be payable by
such persons before they canclaim to be entitled to
practise would fall under Entry 96 of that List. [1083 D H|
O N. Mohi ndroo v. The Bar Council of Del hi & Os.” [1968]
2 SSCR 709, foll owed.

(b)Entry 44 of List Ill enables legislationwith regardto
the levy of stanp duty but the rates of Stanp Duty can be
prescribed by Parlianment only with regard to instrunents
failing under Entry 91, List 1, and by the State Legislature
under Entry 63 of List 11. if the requirement of the paynent
of a stanp duty on the certificate of enrolnent of an
advocate is a condition precedent to the confernent on a
person of the privilege of audience and representing suitors
bef ore t he Supreme Court and the High Court, any
legislation- relating to it would be within the conpetence
of Parlianment., If, however, it is purely a taxation measure
then it would fall in Entry 44 of the Concurrent List, in
whi ch event, both Parlianent and the State |egislature would
be conpetent to legislate for the | evy of duty, although, it

is only wunder Entry 63 of List Il that rates can be
prescribed by the State legislature. The schene of the
Entries in the wvarious listsis that taxation is not

intended to be conmprised in the main subject in which it
m ght, on an extended construction, be regarded as included
but is treated as a distinct matter for the purpose of
| egi sl ative conpetence. [1083 H, 1084 A-H|

(c) The schene of the Advocates Act, to have conplete
uniformty involved the question of the payment which an
advocate had to nake for getting a certificate with regard
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to his entry on the roll either of the State Bar Council or
the common roll of the Bar Council of |India. The fee
prescribed for the purpose by the Act was Rs. 250.00. But
Parliament, while enacting this provision, made no provision
that in addition to the fee of Rs. 250/- the advocate shal

not have to pay any stamp duty which is essentially in the
nature of a tax on the certificate of enrolnment to be issued
by the State Bar Council or exenpting the advocate from the
paynment of stanp duty on the certificate of enrol nent, which

Parliament could have done under Entry 44 of List II11. [1085
CH

(d)In the absence of any such provision the position is

t hat al t hough the Advocates Act rel ates to | ega

practitioners, in its pith and substance, it is an enactnent
dealing with qualifications, enrolnment, right to practise
and discipline of the advocates, com ng under Entries 77 and
78 of List I. Thefee of Rs. 250/- which an advocate nust
pay under s. 24 (1) (f) of the Act is covered by Entry 96 in
List | which expressly relates to fees in respect of matters
in that List. But the,. stanp. duty which is payable on the
certificate of enrol nent pertains to the donmain of taxation
and it is hardly possible to regard it as a condition which
can be

107 5

prescribed wunder the entries in List |I. The inposition of
such a duty falls,in pith and substance, under Entry 44 of
List Il and the prescribing ofrates —under Entry 63 of
l[ist Il. [1085 G H]

M P. V. Sundaranier & Co. v. The State of Andhra Pradesh
JUDGVENT:

S. Anant hakri shnan v. State of Madras, 1.L.R 1952 Mad.
933, approved.

(2)Once it is held that power to tax was wthin the
conpet ence of the State Legislature no guestion of
repugnancy under Art. 254 of the Constitution could arise.
A question of repugnancy can only arise in matters where
both Parlianment and State Legislature have |egislative
conpetence to pass laws, that i's, when the |egislative
power is located in the Concurrent List. Mreover, in the
present case, the provisions of ‘Art. 254(2) have been
conplied wth inasmuch as the assent of the President had
been taken while enacting the inpugned Arending Act.

[1086 D-F]

Prem Nath Kaul v. State of- Jamu & Kashmir, [1959] Supp. 2
S.CR 270, 300 and State of Jammu and Kashmir -~ v. M S
Earooqgi, C A 1572 of 1968 dt, 17-3-72, followed.

(3) There is no substance in the argunment that thelevy is

di scrimnatory. Di scrimnation was stated to arise in_ two
ways : (i) An advocate in one State has to pay only the
enrolment fee of Rs. 250/ and no nore, whereas, in /Utar

Pradesh, he has to pay not only Rs. 250/- as enrolnent fee
but also a stanp duty as prescribed by the Stanp Anendnent
Act, and (ii) when an advocate whose nane is borne on the

roll of the Bar Council of a State, where no duty s
| eviabl e on the certificate of enrolnent, w shes to get his
name transferred to the roll of the Bar Council of Uttar

Pradesh 1lie shall have to pay the duty prescribed by the
Stanp Amendment Act, while no such duty is leviable if he
wi shes to have his name transferred to the roll of another
State where he will not have to pay the duty. But Art. 14
can have no application where the sources of authority of
the Parlianmentary and State legislation are different. [1087
B- E]

State of Madhya Pradesh v. G C  Mandawar, [1955] 1 S.C R
599 fol | owed.
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(4)In order to achieve uniformty it is for the States to
refrain fromlevying any stanp duty on the certificates of
enrolment or for Parlianment to enact proper legislation so
as to do awmay with a feature which is certainly derogatory
to the ultimate aimand goal of the Act of having a common
Bar for the whole country with uniformty in all nmateria
respects. [1087 F-H

&

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 897 of 1971
Appeal by special |eave fromthe judgnent and order dated
July 9, 1970 of the Allahabad Hi gh Court in Special Appea
No. 143 of 1964.

A K. Sen, S. V. Qupte, J. P. Goyal, A P. 'Singh Chauhan
and S.N. Singh for the appellant.

G N. Dikshit .and O P. Rana, for the Respondents.
17--L521SupCl /73

1076

The Judgrment of the Court was delivered by

GROVER, J. This appeal by special |eave against a judgnent
of the Allahabad H gh Court arises out of a petition filed
by the Bar Council of UWP. under Art. 226 of t he
Constitution challenging the amendnents nade in Art. 30 of
Schedule 1-B of the Indian Stanp Act by the UP. Stanp
(Amendnent) Acts from 1962 onwards. The points which arise
for determnation ate of sone inportance to  the persons
bel onging to the | egal profession.

The Advocates Act 1961, hereinafter calledthe >Act’ was
enacted by the Indian Parlianent and was published in the
CGovernment of |India Gazette dated May 19, 1961. By a
notification dated August 7, 1961 the Central Governnent
fixed August 16, 1961 as the date on which the provisions of
Chapters 1, 11 and VII of the Act were to conme into force.
The Bar Council of U P. was constituted thereafter. / Another
notification was issued on Novenber 24, 1961 by the Centra
CGovernment bringing into, force Chapter |1l of the 'Act’ with
i mediate effect. Qher Chapters were brought into force by
subsequent notifications. Under Chapter |1l the State Bar
Council and the Bar Council of India were entrusted with the
task of adm ssion and enrolnment of advocates. The -~ Bar
Council of the State was required to prepare and naintain a
roll of advocates as also to enter the names and -addresses
of those persons who were entered as advocates on the rol
of Advocates of the H gh Court under the Indian Bar ~ Counci
Act 1926 imediately before the appointed date, i.e.
December 1, 1961. The State Bar Council had also the  duty
or the obligation to enter onits roll all other persons who
were admitted as advocates under the Act on or after the
appointed day. Under s. 24 (1) (f ) of the Act the State
Bar Council was entitled to admit a person as an advocate on
its roll if he paid a fee of Rs. 250/provided he fulfilled
the qualifications prescribed by’ that section. But by
reason of the anendnent of Art. 30 by the UP. Stanp
Amendnent  Act 1962 an additional sumof Rs. 500/- became
payable, as stanp duty on the entry as an advocate on the
State roll of Uttar Pradesh.’ The next anmendment was made by
the State Legislature by enacting the Utar Pradesh Taxation
Laws Anmendment Act 1969 which was brought into force by a
notification dated Septenber 13, 1969 wth effect from
October 1, 1969. dCdause 3 of S. 3 of the Amendment Act of
1969 anended Article 30 of the Act. By this anendnent stanp
duty of Rs. 500/- was payable on "Certificate of enrol nent
under section 22 of the Advocates Act 1961 issued by the
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State Bar Council Uttar Pradesh". The amendnent was nade
with retrospective effect. The |atest anendnent was nade by
the Indian Stanmp (U. P. Anendnent) Act 1970 in s. 11 1 of the
I ndi an Stanp Act
1077
as amended in its application to U P. for clause (c) the
foll owi ng cl ause was substituted
"Certificate of enrolnment under S. 22 of the
Advocates Act, 1961, issued by the State Bar
Council of Uttar Pradesh".
In Schedule 1-B after Article 17, Article 17A was inserted.
It was in -these terns
"Certificate of enrolnment under s. 22 of the
Advocates Act, 1961, issued by the State Bar
Council of Utar Pradesh".
The stanmp duty payabl e has been prescribed at Rs. 250/-.
Article 30 was Consequently omtted.
The question which was agitated before :the Hi gh Court and
which 'has been raised before us is whether the provision
nmade by the State Legislature for inposition of duty on the
certificate of enrolnment to be issued by the State Bar

Council is invalid and unconstitutional in view of the
provision in the Act which prescribes a fee of Rs. 250/-
only for enrol ment as an-advocate. 1In order to decide this

guestion it is essential to advert to 'the background in
whi ch the Act cane to be enacted in 1961. The enrol ment of
| egal practitioners as advocates of the H gh Court was nade
originally under one of the clauses of the Letters Patent in
the case of Chartered H gh Courts in the country. So far as
the H gh Courts which were not established by the Roya
Charter were concerned s. 41 of the Legal Practitioners Act
1879 provided that such a High Court could fromtine to tine
with the previous sanction of the Provincial Governnment nmake
rules as to the qualifications and adm ssion of proper
persons to be advocates of the court and, subject to such
rules could enrol such and so nany advocates as it / thought
fit.
The Bar- Council Act 1926 was enacted to provide for the
constitution of Bar Councils and_ for other pur poses.
Sections 3 and 4 dealt with the constitution of Bar -~ Counci
for every High Court. Section 8 related to admission and
enrol ment of advocates. That section, to the extent it is
material, is reproduced bel ow :
S.8 (1) "No person shall be entitled as of
right to practise in any H gh Court unless his
name is entered in roll of the advocates of
the Hi gh Court rmaintained under this Act
Provided that nothing in this | sub-section
shal |l apply to any attorney of the H gh Court.

(2) The H gh Court shall pr epare and
maintain a
1078

roll of advocates of the High Court in which
shal | be entered the names of -

(a) all persons who were, as advocates,
vakils or pleaders entitled as of right to
practise in (the H gh Court i medi ately

before, the date on which this section cones
into force in respect thereof ; and

(b) all other persons who have been admitted
to be advocates of the H gh Court under this
Act :

Provi ded that such persons shall have paid in
respect of enrolment the stamp-duty, if any,
chargeabl e under the Indian Stanp Act, 1899,
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and a fee, payable to the Bar Council, which
shall be ten rupees in the case of the persons
referred to in clause (a) and in other cases
such anobunt as may be prescribed.

(3)

(4)
(5) The Hi gh Court shall issue a certificate
of enrolnent to every person enrolled under
this section.
(6) The H gh Court shall send to the Bar

Council a copy of the roll as prepared under
this section and shall thereafter comrunicate
to the Bar Council all alterations in and

additions to, the roll as soon as the same

have been nmade".
Thus the position under s. 8 was that a fee of Rs. 10/’ - was
payabl e to the Bar Council in the case of persons who were,
as advocates, vakils or pleaders entitled as of right to
practise /in the High Court inmrediately before the date on
which s. 8 cane into force as also others who were adnitted
to the advocates under the said Act. In respect of the
entry on the roll of the Hgh Court the stanmp duty was
payabl e under Art. 30 of Schedule 1-B of the Indian Stanp
Act as anended in U/P
Section 9 dealt with'the qualifications and adm ssion of
advocat es. It was provided thereby that the Bar Counci
could, wth the previous sanction of ‘the Hgh Court, rmake
rules to regulate the adm ssion of persons to be advocates
of the H gh Court. But such rules could not limt or in any
way affect the power of the Hgh Court to refuse adm ssion
to any person at its discretion. Under sub-s. (2) the rules

could provide, inter alia, for the qualifications to be
possessed by persons applying for adm ssion as advocates and
the charging of the fee payable to the Bar Council in
respect of enrolment. Section 14 conferred a right on the
,advocates, inter alia, to practise in the Hgh Court of
whi ch they

1079

were advocates and appear before any other Tribunal or
person legally authorised to take evidence.
Prior to 1953 an All India Bar Committee was appointed which
made reconmendations in 1953 after taking into account the
recomendati on of the Law Conmm ssion on the subject of role
of judicial admnistration in so far as the recomendation
related to the Bar and to | egal education. ~In the statenent
of objects and reasons of the Bill which cane to be  enacted
as the Act the main features were stated to be as foll ows
(1) The establishnent of an all| India Bar
Council and a conmmon roll of advocates, and
advocate on the comon roll having a right to
practise in any part of the country and in any
Court, including the Supreme Court;
(2) the integration of the bar into a single

cl ass of | egal practitioners known as
advocat es.
(3) t he prescription of a uni form

qualification for the adnission of persons to
be advocat es;
(4) the division of advocates into senior
advocates and ot her advocates based on nerit;
(5) the creation of autononpbus Bar Councils,
one for the whole of India and one for each
State.
According to the preanble the Act was nmeant to anmend and
consolidate the law relating to | egal practitioners and to
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provide for the constitution of Bar Councils and an al
India Bar. Chapter Hdealt "with Bar Councils. There was

to be a Bar Council for each State and a Bar Council of
India as provided by ss. 3 and 4 respectively. Under s7. 6
the functions of the State Bar Council, inter alia, were to
admt persons as advocates on its roll and to prepare and

maintain such roll. Section 7 dealt with the functions of

Bar Council of India. Amongst themthe Bar Council of India
had to prepare and naintain a common roll of advocates; to
| ay down standards of professional conduct and etiquette for
advocat es; to safeguard the rights, privil eges and
interests of ’'advocates etc. Chapter 11l dealt with
adm ssion and enrol nent of advocates. Under s. 17 the State
Bar Council was to maintain roll of advocates in which the
nanes and addresses hadto be entered of (a) all persons who
were entered as advocates on the roll of any H gh Court
under the Indian Bar Council Act 1926 i medi ately before the
appoi nted day and who, within the prescribed tine, expressed
an intention in the prescribed nmanner to practise within the
jurisdiction of the Bar Council and (b) all other persons
who were- admitted to be advocates on the roll of the State
Bar Council under the Act on or after the appointed day. No
person was to be enrolled as an advocate on the roll of

1080

nore than one State Bar Council. Section 18 laid down that
any person whose name was entered as an advocate on the rol
of any State Bar Council could make an application to the
Bar Council of India for the transfer of his name from the
roll of that State Council to the roll of any other State
Bar Council. On receipt of such-applicationthe Bar Counci
of India was to direct that the nane of such person shall
wi t hout paynent of any fee, be renoved fromthe roll of the
first named State Bar Council and entered in the roll of the
ot her Bar Council and the State Bar Councils concerned were
enjoined to conply with such a direction. Under S. 19 every
State Bar Council had to send the Bar Council of India an
aut henticated copy of the roll of advocates prepared by it
for the first time and thereafter comuni cat e all’
alterations and additions etc. to any such roll. =~ Section 20
con-. tained a sinmilar provision nmaking it obligatory on the
Bar Council of India to maintain a common roll of ~ advocates
conprising the entries made in all State rolls and include

the mates of all’ advocates entitled as of right to practise
in the Suprene Court inmrediately before the appointed day
whose nanes were not entered in any State roll. ~Section 22
was in the followi ng terns
"Certificate of enrolnent.-There ~shall be
issued a certificate of enrolnment, in_ the

prescribed form:

(i) by the State Bar Council to every person

whose nane is entered in the roll of “advocates

mai ntained by it under this Act; and

(ii)by the Bar Council of India to every

person whose nane is entered in the conmmon

roll wthout his name having already been

entered in any State roll".
Section 24 laid down the qualifications of persons who could
be admitted as advocates on a State roll. These
qualifications ineluded the requirement of Conpletion of the
age of 21 years and obtaining of a degree in |law or being a
Barrister- etc. and Causes-, (e) and (f) of sub-s. (1)
nmade it obligatory that such a person should fulfill. The
ot her conditions which night be specified in the rules nmade
by the Bar Council and should have paid an enrol ment fee of
Rs. 250/- to the State Bar Council. Under S. 25 the
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application for admi ssion had to be made in the prescribed
formto the State Bar Council w thin whose jurisdiction the
applicant proposed to practise. Chapter Vrelated to the
right to practise. Fromthe appointed day there was to be
only one class of persons entitled to practise t he
prof ession of |aw, nanely, advocates. Every advocate whose
nane was entered in a comon roll was entitled as of right
to practise throughout the territories to which the Act
extended in all courts including the Supreme Court, before
any Tribunal or person legally authorised

1081

to take evidence and appear before any other authority or
person before whom such advocate was by or under any |law for
the tinme being in force entitled to practi se. No person
could, after the appointed day be entitled to practise in
any court or before any authority or person unless he was
enrol |l ed as an advocate under the Act. The Hi gh Court could
make rules laying down conditions subject to which an
advocate 'was to be permtted to practise in the H gh Court
and the courts subordinate thereto. Al these provisions
were contained in Chapter IV of the Act. As provided by s.
52 nothing in the Act was to be deenmed to affect the power
of the Supreme Court to make rules under Art. 145 of the
Constitution for laying down the conditions subject to which
a senior advocate was entitled to practise.in that court and
for determ ning the persons who would be entitled to act in
that court.

It is quite apparent that the main objective of the
integration of the ‘Bar into a single class of |ega
practitioners known as advocates and the prescription of
uni formaqualifications for the adm ssion of such persons to
the profession was sought to be achieved by the provisions
of the Act. It was essential. for an advocate, if he wanted
to practise, to have his name on the comon roll of
advocates which was to be prepared and mai ntai ned by the Bar
Counci|l of India. The comon roll, however, was to conprise
entries made in all State rolls and was to include the nanes
of advocates entitled as of right to practise in the Suprene
Court inmedi ately before the appointed day whose nanes were
not entered in any State roll. |If a person-did not fal
within the latter class This nanme had to be borne on the
roll of advocates of the State Bar Council- Apart from
fulfilling the qualifications laid dowmn by the Act and the
other <conditions specified there in or by any rules franed
under its provisions the advocate had to pay an enrol nment

fee of Rs. 250/- to the State Bar Council.  Section 24(1),
as already stated,, contained the conditions for t he
adm ssion of an advocate on the State roll and sub-cl ause

(f) of sub-s. ( 1) constituted- one of those  conditions
without the fulfilnent of which a person could not be said
to satisfy the requirenents of s. 24. Under the “Act only
that sum or amount was payabl e and even when an advocate
desired to have his name transferred fromone State roll- to
another he could get the sane done w thout payment of —any
additional fee: (Vide s. 18).

Now by the Act, section 8 of the Bar Councils Act apart from
ot her sections was repealed. In spite of the repeal of that
provision it appears that in the Indian Stanp Act Art. 30
continued to be so franed as to make a provision for |evy of
a duty on entry as an advocate on the roll of any Hi gh Court
under the Indian Bar Councils Act 1926 or in exercise of the
power conferred on such court by Letters Patent or by the
Legal Practitioners Act

1082

1879. After the repeal of the relevant and materia
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portions of these enactnents relating to-adm ssion of
advocates by the Act this Article would appear to have
becone obsolete. But different States inserted provisions
l evying duty on the certificate of enrolnent in the roll, of
advocates prepared and maintained by the State Bar Councils
under the Act.

The |learned single judge who heard the wit petition filed
by the Bar Council of Uttar Pradesh allowed the same by a
j udgrment dated Novenber 12, 1963. He proceeded to consider
whet her the Stanp Amendnent Acts which had been passed after
the enactment of the Act were valid under the provisions of
Article 246 of the Constitution. He was of the viewthat it
was within the exclusive conpetence of the Parlianent to
| egislate in respect of persons entitled to practise before
the Supreme Court and the Hgh Courts and the State
Legi sl atures had no such conpetence. As S. 8 (2) (b) of the
Indian Bar Council Act 1926 had been repeal ed and under $.
24 (1) (g) of the Act the Parlianent had prescribed the
payment of a fee of Rs. 250/-"only for enrolnment by the
State Bar Council it nust be assuned that the Parliament had
deliberately onitted the previous pattern in regard to the
paynment of the stanp duty by the persons w shing to be
enrol |l ed as advocates of H gh Court while enacting the Act.
The Act was a very -conprehensive enactnment and the
Parliament had dealt  with every aspect of the nmatter
i ncluding the conditions which had to be fulfilled before a
person could be adnitted as an advocate on the State roll
As the levy of stanp duty on the certificate of enrol nent
was not one of those conditions prescribed by the Act-the
State Legislature had, by levying stanp duty on such a
certificate, encroached on - the |egislative field of
Parlianment. Principally on these grounds the | earned judge
allowed the wit petition

A special appeal against the judgnent of the single ' judge
was taken to a Division Bench. After referring to the
various entries in the three lists it was held that no
guestion of repugnancy arose between the Stanp Anendnent
Acts and the provisions of the Act. Special notice was
taken of the omission in the Act of a provision barring the
| evy of stanp duty on the certificate of enrolment or entry
on the roll relating to the adm ssion of an advocate. I't
was pointed out that no question of repugnancy could arise
under Art. 254 of the Constitution because the  Stanp
Amendnent Laws had received the consideration  of t he
President and his assent and thus the conditions |aid down
by Art. 254(2) had been conplied with. The appeal was
al l owed and the judgnent of the |learned single judge was set
asi de.

Now Entries 77 and 78 in List | in the Seventh Schedule to
the Constitution are as foll ows

1083

.1 m5

"77 Constitution, organisation, jurisdiction and powers of
the Supreme Court (including contenmpt of such Court), —and
the fees taken therein; person entitled to practise before
the Suprene Court.

78 Constitution and organisation (including vacations) of
the Hgh Courts except provisions as to officers and
servants of High Courts; persons entitled to practise before
H gh Courts".

Entry 91 relates to rates of stanp duty in respect of
certain instrunments which do not cover an instrument or a
document with which we are concerned, namely, certificate of
enrol ment is-sued under s. 22 of the Act. Entry 96 in the
same list relates to fees in respect of any of the nmatters
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in the List but not including the fee "taken in any court.

Entry 63 in List Il relates to rates of stanp duty in
respect of documents other than those specified in List |
i.e. Entry 91. In the same List Entry 66 relates to fees in

respect of any of he matters in that List but not including
fee taken in any court. The following Entries in List [1]
may be reproduced

"26. Legal, nedical and other professions".

" 44, Stanp duties other than duties or fees

coll ected by nmeans of judicial stanp, but not

i ncluding rates of stanmp duty".
There is no dispute that the Act was enacted under Entries
77 and 78 in List 1. It is equally clear that the words
"persons entitled to practise" would include deternmning or
prescribing the qualifications and conditions that a person
shoul d possess and satisfy before becoming entitled to
practise as an advocate before, the Supreme Court or the
H gh Courts. So far as persons entitled to practise before
these courts are concerned "the power to legislative regard
to themi's carved out fromthe general power relating to the
provision-in Entry 26 in List |I1 and is nade the exclusive
field for Parlianent”. In~ other words the power to
legislate in regard to persons entitled to practise before
the Supreme Court and the Hi gh Courts is altogether excluded
from Entry 26 in List 11. (See 6. N. Mhindroo v.- The Bar
Council of Delhii & Qhers(1). From the entries t he
following scheme with regard to persons entitled to practise
will appear to energe; (1) The Parlianent has the exclusive

under Entry 77 and Entry 78 inList | to prescribe.

inter alia, the qualifications and conditions on the
fulfilment of which persons would be entitled to  practise
before the Supreme Court or the H gh Courts. ~Any fee which
may be payabl e by such persons before they can claimto be
entitled to practise would fall under Entry 96 of that List;

(2) Entry 44 of List IIl enableslegislation with regard to
its levy but

(1) [1968] 2 S.C. R 709.
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the rates of the stanp duty can be prescribed by the
Parliament only with regard to instruments falling wthin
Entry 96 of List | and by the State Legislature under Entry
63 of List II.

The nmain question on which the controversy has centered is
whether the levy of stanp duty on the certificate  of
enrol ment of an advocate is a purely taxation -neasure or
whether it is a part of the conditions prescribed by s. 24
of the Act which an advocate nust satisfy before he becones
entitled to practise. |If the requirenent of the payment of
such a duty is a condition precedent to the confernent on a
person of the privilege of audience and representing suitors
before the Suprene Court and the Hi gh Courts any |egislation
relating to it would be within the conpetence of the
Par | i ament . If, however,, it is purely a taxation neasure
then it would fall within Entry 44 of the Concurrent List in
which event both the Parliament and the State Legislature
woul d be conpetent to enact legislation for the levy of the
duty although it is only under Entry 63 of List |l that
rates can be prescribed by the State Legislature. In other
words, the charging provisions can be enacted by both the
Parliament and the State Legislatures subject to the
provisions of Art. 254 of the Constitution. It is well
settled that the schene of the Entries in the various Lists
is that taxation is not intended to be conprised in the nain
subject in which "it mght on an extended construction be
regarded as included but is treated as a distinct matter for

power
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the purpose of |egislative conpetence”. Even wunder the
residually power a. legislation conferred by Art. 248 the
Parliament can only inmpose that tax which is not nentioned
in either List Ill or List II.

It has been pointed out on behalf of the respondents that
the Indian Bar Council Act 1926 was passed under the
provi sions of the Government of India Act 1915. Under that
Act the States had no power to levy tax in the nature of a
stanp duty. It was possibly for that reason that a
provision was nmade in s. 8 (2) by the Central Legislature
expressly saying that the persons who were to be enrolled as
advocates shall have to pay stanp duty, if any, chargeable
under the Indian Stanp. Act 1899 and fee payable to the Bar
Council. In the Governnent of India Act 1.935 there was no
entry equivalent to Entries 77 and 78 of the Constitution in
List 1, Entry 57 in List I of the Act of 1935 corresponded
to Entry 91 in List | of 'the Constitution. Entry 51 in List
11 of that Act corresponded to Entry 63 in List 11 of the
Consti tution. Entry 13 in the Concurrent List in the
Schedule " to the 1935 Act corresponded to Entry 44 in List
11 of the Constitution. Entry 16 in the Concurrent List in
the Schedule to the Act 'was "legal, nmedical and other
professions”. It was simlar to Entry 26 in List Ill of the
Constitution. The stanp duty was payable to the Bar Counci
in Utar Pradesh as provided by the Bar Council Act 1926
1085

under Entry 30 of UP. Act Il _~of 1936. After the
Constitution cameinto force the U P. Stanp Anendnent Act
1952 was enacted. The charging section was S. 3 under which
anong ot hers every instrunment nentioned in Schedule | (A) or
1 (B) executed in Utar Pradesh was chargeable with the duty
of the anmount indicated in those schedul es. ~Wen the Act
was enacted its provisions fell principally under Entries 77
and 78 in List | of the Seventh Schedul e:” These Entries, it
has been strenously argued on behalf of the respondents, do
not include the taxing power, which was contained in the
different Entries which have already been indicated. The
stanp duty pertains to the domain of taxation and is.
covered by Entry 63 in List 11 read with Entry 44 in; List
[,

As already noticed the entire scheme of the Act was to have
conplete uniformty so far as advocates were concerned for
the whole country. This essentially involved the question
of the paynment which an advocate had to nake for getting a
certificate wth regard to his entry on the roll either of
the, State Bar Council or the common roll of the Bar Counci
of India. The fee prescribed for that purpose by the Act
was Rs. 250/-. Unfortunately the Parliament while enacting
the Act nmamde no provision that in addition to the, fee of
Rs. 250/- the, Advocate shall not have to pay any stanp duty
which is essentially in the nature of a tax o0il the
certificate of enrolnment to be issued by the State Bar
Council or exenpt the paynent of stanp duty on t he
certificate of enrolment. That could have been done under
Entry 44 of List Ill. In the absence of any such provision
the position which energes may be stated thus. Although the
Act relates to legal practitioners, in its pith and
substance it is an enactnent dealing wth qualifications,
enrol ment , right to practise and discipline of t he
advocates. As has already been noticed the Act was held to
be <covered by the latter part of Entries 77 and 78 (Vi de.
o. N. Mhindroo’'s case (supra). The fee of Rs. 250/- which
art advocate nust pay under the pro-visions of S. 24(f) of
the Act is covered by Entry 96 in List | which expressly
relates to fees in respect of any of the matters in that
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List. The stanp duty which is payable on the certificate of
enrol ment pertains to the domamin of taxation and it 1is
hardly possibly to regard it as a condition which can be
prescribed for enrol ment under the Entries in List 1. The
i mposition of such a duty falls in pith and substance under
Entry 44 of List Ill and the prescribing of rates under
Entry 63 of List 11. In M P.. V. Sundaramer & Co. v. The
State of Andhra Pradesh & Anr. (1), it was observed after a
full exam nation of the schene of Entries at page 1480 :
"The above analysis-and it is not exhaustive
of the Entries inthe Lists-leads to the
i nference that
(1) [1959] S.C R 1422.
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taxation “is not intended to be conprised in
the main subject in which it mght on an
extended construction be regarded as included,
but is treated 'as a distinct matter for
pur poses of |egislative conpetence. And this
distinction is also manifest in the |anguage
of Art. 248, Causes (1) and (2) and of Entry
97 in List'1 of the Constitution".
In S. Ananthakrishnan Y. State of Madras(l) the Ilevy of
stanp duty on a document -which gives a person the privilege
or the right to plead and act on behalf of the suits was
considered to fall within the taxing power of the State. It
is difficult to ,escape the conclusion that the levy of
stanp duty by neans of the Stanp Amendnent Acts in the State
of Uttar Pradesh was not cove by any of the Entries in List
I and therefore it could not be said that ‘the State was
i ncompetent to levy the duty and prescribe the rate under
Entry 44 of List Ill and Entry 63 of List Il in the Seventh
Schedule to the Constitution. Any argunent on th basis of
| egi sl ative i nconpetence, has, therefore, to be repelled.
A contention sought to be raised on behalf of the appellant
based on the question of repugnancy can hardly be  of any
avail Once it is held that the power to tax was within the
conpet ence of the State Legislature no guestion of
repugnancy under Art. 25 of the Constitution could ‘arise.
The question of repugnancy can only arise in matters where,
bot h the Parliament and the State Legi sl ature have
| egi sl ative conpetence to pass laws. In other words when
the legislative power is located in the Concurrent List the
guestion of repugnancy arises : See Prem Nath Kaul v. State
of Jammu & Kashnir(2). Moreover in the present case the pro
visions of clause (2) of Art. 254 of the Constitution have
bee conplied with inasnuch as the assent of the President
has taken while enacting the inpugned Amendi ng | Acts. The
laid down in the State of Jammu & Kashmr. . v. M S
Farooqi (8) which has been invoked on behal f of the appellant
cannot be applied. It is true that it was |aid down therein
that where the Parlianment had occupied the field and had
gi ven clear indication of the nanner in whi ch any
di sciplinary action should be taken agai nst the menbers  of
the AR India Services it was not open to the State
Legislature to deal with infliction of disciplinary punish
nments in respect of those persons. Article 254 was applied
al t hough there was no repugnancy arising out of |Iegislation
under the Concurrent List. So far as the Constitution
applicable to the State of. Jamu & Kashmir was concerned
at the relevant tinme ,there was no Concurrent List. It was
in that situation that Article 254 was applied as it existed
in respect of the State of Jammu
(1) I.L.R 1952 Mad. 933.
(2) [1959] Supp. 2 S.C.R 270, 300.
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(3) C A 1572 of 1968 dt. 17-3-1972.
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& Kashmir. Decisions of this Court that under Art. 254(1)
the question of repugnancy arises where both Parliament and
the State Legislature have operated in the sane field in
respect of, matters enumerated in the Concurrent List were
di stinguished by saying that the above cases are not
applicable as the |anguage of Art. 254 as applicable to
Jammu & Kashnir was different.

Lastly we may deal with the point of discrimnation which
has also been raised on behalf of the appellant. It is
based on the provisions contained in the Act which entitle
an advocate on the roll of one State Bar Council to get his
name transferred to the roll of another State Bar Counci

wi t hout payment of any additional fee. It has been urged
that if an advocate whose nane is borne on the roll of the
Bar Council of a State where no duty is ’'leviale on the

certificate of enrol nent wi shes to get his name transferred
to the roll of the Bar Council of Utar Pradesh he shal
have to pay the duty prescribed by the Stanp Anendnent Acts.
I f. however, he- wi shes to have his name transferred to the
roll of some other State where no duty is leviable he wll
have to pay no duty at all: Discrimnation thus is stated
to arise in tw ways: (1) the advocate in one State has to
pay only the enrol nent fee of Rs. 250/- and no nore; whereas
in Utar Pradesh an advocate has to pay not only Rs. 250/-
as enrol ment fee but also, a stanp duty as prescribed by the
Stanp Amendnent Acts. Secondly, in she natter of transfer
also discrimnation arises as has  been indicated above.
Such an argument can have no substance because Art. 14 can
have no application where the sources of authority of the
parlianmentary and State legislation aredifferent. See the
State of Madhya Pradesh v. G C. Mandawar (1).

We are certainly not happy with the result. As we |ook at
the provisions of the Act and the entire schene and purpose
underlying if we have no doubt that it was intended to
constitute one comon Bar for the whole country and to
provide machinery for its regulated functioning. The
advocates were to have conplete facilities for enrol ment and
practising as advocates throughout the country once they had
fulfilled the conditions laid down by S. 24 But no
provi si on having been nmade that apart fromthe enrol nent fee
no stanp duty would be leviable on the certificate of
enrol ment or that the same will be exenpt fromstanmp duty it
has been left to the State legislature to amend the relevant
schedules in the Stanmp Act and inpose such duties -as they
choose to levy on the certificate of enrol nent. That has
been done by the, States of Utar Pradesh and Mysore. We
have not been informed about such |egislation by other
St at es. In order to achieves uniformty it is for the
States to refrain fromlevying any stanp. duty- on the
certificate of enrolment or the Parlianent to enact,

(1) [1955] 1 S.C.R 599.

1088

proper legislation so as to do away with a feature which is
certainly derogatory of the ultimte aimand goal of the Act
of having a comon Bar for the whole country with uniformty
in all material respects.

We are, however, constrained to dismiss this appeal but we
make no order as to costs.

V.P.S. Appeal dism ssed
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