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ACT:

Constitution of ~“India, Art 41 and 42-Right to work-
Casual | abour enployed on project for a number of years-
Services of casual labour ternmnated on conpletion of
Proj ect-Schemre framed subsequently for casual | abour-
Validity of-Cuidelines or inplenmentation of Schene- S. 25 G
|.D. Act and Art. 14 of the Constitution

HEADNOTE:

The petitioner-worknen styled as " Proj ect ' Casua
Labour’ in these wit petitions and special |eave petitions
contended that even though they had put in continuous
service for years, their services'were termnated on the
ground that the project on which they were enpl oyed has been
wound up on its conpletion and their services were no nore
needed. After the conclusion of the hearing in sonme of the
matters, the Railway Mnistry framed a schenme to find a just
and hunmane solution affecting the livelihood of the
petitioner It provided that casual [abour enployed on
projects may be treated as tenporary on conpletion of 360
days of continuous enpl oynent.

Di sposi ng of the petitions,

N

HELD: 1. (i) By and large the schenme certainly is an
i mprovenent on the present situation though 'not wholly
sati sfactory. However the Railway being the biggest enployer
and having regard to the nature of its work, it would have
to engage casual |abour and therefore, as a prelimnary step
towards realisation of the ideal enshrined in Articles 41
and 42, this Court proposes to put its stanp of approval on
the schene with one major variation which is herein set out.

[ 841D

1. (ii) The schene envisages that it would be
applicable to casual |abour on projects who were In service
as on January 1, 1984. The choice of this date does not
conmend, for it is likely to introduce an invidious
di stinction between simlarly situated persons and expose
some wor knen to arbitrary discrimnation flowing from
fortuitous court’s order, since, in some matters, the court
granted interim stay before the workmen coul d be retrenched
while sone other were not so fortunate. Those in respect of
when the Court granted interimrelief by stay suspension of
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the order of retrenchnment, they would be treated in service

onl. I. 1981 while others who fail to obtain interimre

if though simlarly situated

838

woul d be pushed down in the inplenmentation of the schene.
Therefore, those who could not conme to the Court need not be
at a conparative disadvantage to those who rushed in here.
If they are otherwise sinmlarly situated, they are entitled
to simlar treatnent. Keeping in view all the aspects of the
matter, the Court nodifies part 5.1 (a) (i) of the schene by
nmodi fying the date from 1.1.1984 to 1.1. 1981. Wth this
nodi fication and consequent rescheduling in absorption from
that date onward, the schene franed by Railway Mnistry is
accepted and a direction is given that it nust be
i mpl enented by re-casting the stages consistent with the
change in the date as herein directed. [841E-G 842B-(]

(2) To avoidviolation of Art. 14, the scientific and
equitable way of inplenenting the schene is for the Railway
admnistration to prepare, a list of project casual | abour
with reference to each division OF each railway and then
start absorbing those with the |longest service. If in the
process any adjustments are necessary, the same nust be
done. In giving this direction, the court is considerably
i nfluenced by the statutory recognition of the principle of
last cone first go or to reverse it first cone |last go as
enunciated in s.25Gof the Industrial D sputes Act, 1947.
[ 842D F]

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petitions Nos. 147, 320-69,
459, 4335 4434/85 etc.

(Under Article 32 of the Constitution).

For the Appearing Parties: B. Datta Ri shi Kesh M K. Rama
murti MA. Krishnanurty. Anis  Suhrawardy M S. Gujaral S.C
Maheshwari PP Singh C. V. Subba Rao R N. Poddar C. P. Pardey
V.R Verma R P. Singh Indira Sawhney S.C. Patel Har bans
Singh G N. Chowdhary Nari nder R D. Uradhyay PK Jain K R
Nagaraj a Shakil Ahmed Syed NS. Das Bahl K RP. Pilla
D. Goburdhan C. Ml hotra SN. Chowdhary V.K  Pandit Manoj
Saxena Madan, Sharma G S. Narayan Ms. Halida Khatoon K K
Gupta C. Agarwala h. Satish Ms. A Subhashini Sanbandam and
Pillai P.N. GQupta Ms. Jayashree Wad and Raj u Ramachandran.

The Judgnent of the Court was delivered by

DESAI,J. Articles 41 and 42 of the Constitution
notw t hstandi ng, there are certain grey areas where the rule
of hire and fire, a legacy of |laissez-faire even in
Government enploynent still rules the roost. Casual | abour
enpl oyed on projects also known as 'projects casual | abour’
is one such segment of enploynent where one may serve for
years and remain a daily rated worker without a weekly off,
wi thout any security of service, wthout the protection of
equal pay for equal work. In short at the sweet w Il and
nercy of the loca
839
satraps. Even the form dable railwaynmen's uni ons | east cared
for these hel pl ess and hapl ess workmen. Suddenly a torrent
of wit petitions and petitions for special |eave awakened
this Court to the plight of these worknmen. |In quick
succession, 48 wit petitions and 32 petitions for specia

| eave flooded this Court. In each wit petition/ S. L.P.
the grievance was that even though the worknmen styled as
"project casual labour’ had put in continuous service for

years on end to wt ranging from 1974 till 1983, yet their
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services were termnated with inpunity under the specious
plea that the project on which they were enpl oyed has been
wound np on its conpletion and their services were no nore
needed. No one is unaware of the fact that Railway Mnistry
has a perspective plan spreading over years say decades and
projects are waiting in queue for execution and year these
wor kmen were shunted out (to use a cliche fromthe railway
vocabul ary) w thout any chance of being re-enployed. Sone of
themrushed to the court and obtained interimrelief. Some
were not so fortunate. At one stage sonme of these petitions
were set down for final hearing and the judgment was
reserved. When sone other simlar matters came up, M. K G
Bhagat, the then learned Additional Solicitor General
requested the Court not 'to render the judgnent because he
woul d take up the matter with the Railway Mnistry to find a
just and humane solution -affecting the livelihood of these
unf ortunate workmen. As the future of |akhs of workmen going
under the  |abel of casual project |abour was likely to be
af fected, 'we repeatedly adjourned these matters to enable
the Railway M nistry to work out a scientific schene.

Rai lway Mnistry framed a Schene and circulated the
sane anongst others to all the General Managers of |ndian
Rai | ways including production units as per its circular No.
E(NGI11/84/CL/41 dated June 1, 1984. In_ the Schenme it was
stated that all the General WManagers were directed to
i mpl enent the decision of the Railway Mnistry by the target
dates It was further stated that a detailed letter regarding
group 5 1(ii) would follow. Such a letter was issued on June
25, 1984. Thereafter, these nmatters were set out for
examning the fairness and justness of the Schene and
whet her the Court would be in-a position to dispose of these
petitions in view of the Schene. That is how these matters
cane up before us.

The rel evant portions of the Schene read as under
840

"5.1. As a result of such deliberations, the

M nistry of Railways have now decided in principle that

casual |abour enployed on project (also known as

"project casual |abour’) may be treated as tenporary on

conpl etion of 360 days of continuous enploynent. The

M ni stry have deci ded further as under

(a) These orders will cover:

(i) Casual |abour on projects who are in service as on

1.1.84; and

(ii) Casual |abour on projects who,~ though not In
service on 1.1.84, had been in service on Railways
earlier and had already conpleted the above prescribed
period (360 days) of continuous enploynment or wll
conplete the said prescribed period of . continuous
enpl oyment on re-engagenent in future. (A detailed
letter regarding this group follows).

(b) The decision should be inplemented in phases

according to the schedul e gi ven bel ow
Length of service Date from which Date by which (i.e.

(i.e.continuous may be treated deci sion should
enpl oynent) . as tenporary be i mpl enent ed

(i) Those who have 1.1.1984 31.12.1984 conpl eted
five yearsof service as on 1.1.84

(ii) Those who have 1.1.1985 31.12.1985

conpl eted three years

but less than five

years of service as on 1.1.1984

(iii) Those who have 1.1.1986 31.12.1986 ted 360
days but |ess

than three years of
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service on 1.1.1984

841
(iv) Those who conpl ete 1.1.1987 or
31. 3.1987
360 days after the date on which
1.1.1984 360 days are
conpl et ed which ever
is later.
5.2. The Mnistry would like to clarify here that
casual

| abour on projects who have conpl eted 180 days of continuous
enpl oyment woul d continue to be entitled to the benefits now
adm ssible to them (so long as they fulfil the conditions in
this regard) till they beconme due for the benefits nentioned
in the precedi ng sub-paragraph.”

By and large the schene certainly is an inprovenent on
the present situation  though not wholly satisfactory.
However, the railway being the biggest enployer and having
regard to the nature of its work, it would have to engage
casual labour and therefore, as a prelininary step towards
real i sation of the ideal enshrined in Articles 41 and 42, we
propose to put our stanp of approval on the schene with one
maj or variation which we proceed to herein set out.

The Schene envisages that it would be applicable to
casual |abour on projects who were in service as on January
1, 1984. The choice of this date does not conmend to us, for
it is likely to introduce an invidious distinction between
simlarly situated ' persons and -expose sone worknen to
arbitrary discrimnation flowng from fortuitous court’s
order. To illustrate, in some matters, the court granted
interimstay before the workmen could be retrenched while
sonme other were not so fortunate. Those in respect of whom
the court granted interim relief be stay/suspension of the
order of retrenchment, they would be treated in service on
1.1.1984 while others who fail-to obtain interim relief
though simlarly situated woul d- be pushed down in the
i npl enentation of the Schene. ' There is another area where

discrimnation is likely to rear its wugly head. / These
wor kmen come fromthe | owest grade of railway service. They
can ill afford to rush to court. Their Federations have

hardly been of any assistance. They had individually to
coll ect money and rush to court which in case of sonme may be
beyond their reach. Therefore, some of the retrenched
wor knen failed to knock

842

at the doors of the court of justice because these doors do
not open unl ess huge expenses are incurred. Choice in such a
situation, even wthout crystal gazing is between incurring
expenses for a litigation with uncertain outcome and hunger

fromday to day. It is a Hobson's choice. Therefore, those
who could not cone to the court need not be at a conparative
di sadvantage to those who rushed in here. If they are

otherwise simlarly situated, they are entitled to simlar
treatment if not by anyone el se at the hands of this Court.
Burdened by all these rel evant considerations and keeping in
view all the aspects of the matter, we would nodify part 5.1
(a) (i) by nodifying the date from1.1.1984 to 1.1.1981
Wth this nodification and consequent rescheduling in
absorption from that date onward, the Schene franmed by
Railway Mnistry 1is accepted and a direction is given that
it must be inplemented by re-casting the stages consistent
with the change in the date as herein directed.

To avoid violation of Art. 14, the scientific and
equitable way if inplenmenting the scheme is for the Railway
adm nistration to prepare, a |list of project casual |abour
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with reference to each division of each railway and then
start absorbing those with the |ongest service. If in the
process any adjustnments are necessary, the same nust be
done. In giving this direction, we are considerably
i nfluenced by the statutory recognition of a principle well
known in industrial jurisprudence that the nen with | ongest
service shall have priority over those who have joined | ater
on. In other words, the principle of |ast cone first go or
to reverse it first cone last go as enunciated in Sec. 25G
of the Industrial Disputes Act, 1947 has been accepted. W
di rect accordingly.

Al these wit petitions and special |eave petitions
shall stand disposed of  consistent with the schene as
nodi fied by this judgnment and the directions herein given.
The schenme as woul d stand nodified by the directions here in
given forms part of this judgment and a copy of it shall be
annexed to this judgnent-:

Learned counsel ~Shri Anis Suhrawardy has put in the
maxi mum | abour~ in _making a very useful conpilation. He nust
have spent ~days and nonths! The conpilation hel ped us the
nost
843
in dealing with the ~wit petitions and the special |eave
petitions and in ascertaining the proper principle. Such a
conpil ati on ought /'to have been prepared by the Railway
admi ni stration. Therefore, we direct the Union of Indiato
pay Rs. 5,000 as and by way of  costs-to Shri Anis
Suhr awar dy, advocate, Suprenme Court-.

M L. A Petitions disnissed.
844




