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Nos. 1, 2 and 5 to/ 24.

The Judgnent of the Court was delivered by :

SANTOSH HEGDE, J. A 3-Judge Bench of this Court by an order dated
17.8.2000, referred the abovenoted wit petitions for consideration by a
Bench of five Judges by the follow ng order

"W have heard | earned counsel. It appears that a Bench of two | earned
Judges of this Court has taken a view dissinmilar to that taken by a Bench
of three |earned judges. It appears, therefore, that these matters should
be heard and di sposed of by a Bench-of five |earned Judges and, to the
extent possible, with expedition."

Brief facts necessary for the disposal of this case are as follows :

In the U.P. Provincial Medical Services (PMs) for -a considerable |length of
time, regular appointnents were not made and with a view to neet the need
for doctors, appointnments were being nade on a tenporary basis but in
consultation with the State Public Service Commi ssion. These appoi ntnents
were continued for decades together without-any interruption. In-1979, the
respondent-State purported to regularise the services of these tenporary
doctors by the promul gation of U P. Regul arisation of Ad-hoc Appoi ntments
(On Post within the purview of the Public Service Comm ssion) Rules, 1979
(for short "the Regularisation Rules’), and sought to give these appointees
seniority only fromthe date of their such regul ari sed appoi nt nent under
the Rul es.

In the nmeanwhile, in the year 1972 pursuant to the advertisenents issued by
the Public Service Conm ssion, the said Conm ssion made selections to fil
the vacancies in the PMS and recomended the names of certain sel ectees.
Such sel ections and recomrendati ons seemto have been nade in instal ments
bet ween the year 1972 and 1979. These sel ections nade by the Public Service
Conmi ssion were originally not acceptable to the State Governnent but when
they became acceptabl e because of certain judicial pronouncenents or

ot herwi se, the question of inter se seniority arose between the tenporary
doctors originally appointed and the doctors appointed through the Public
Service Conmission. It was the stand of the tenporary doctors that they
wer e appointed to pernmanent vacancies in consultation with the PSC and
havi ng continued for a considerable length of time in service, their
original appointments ought to be deened as regul ar, and they should be
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given seniority fromthe date of their initial appointnents. This clai m of
the tenporary doctors being rejected, three tenporary doctors approached
the All ahabad Hi gh Court in three separate wit petitions; Cvil Msc. WP.
No. 20408/88 filed by Dr. H C. Mthur was one such petition. The H gh Court
of Al l ahabad cl ubbing the three petitions, by its order dated 26.4.1991
uphel d the claimof the tenporary doctors and held that their seniority
shoul d be counted fromthe date of their initial appointnent in the PVS
cadre and that they are also entitled to all the service benefits which are
due to themafter so fixing their seniority.

The State of U P. selectively filed an SLP agai nst the judgment of the

H gh Court in WP. No. 20408/88, that is in the case of Dr. H C. Mathur.
The said natter canme up before this Court in SLP (c) No. 13840/92 before a
3-Judge Bench of this Court which by its order dated 24.11.1992 held thus :

"We have heard M. D.V. Sehgal, Senior counsel appearing for the State of
U. P. The respondent in this Special Leave Petition has served .the State of
U P. for over 30 years, and he was regul arised after he had put in nore
than 20 years of service. Relying upon the Utar Pradesh Regul ati on of Ad-
hoc appointments (On posts within the purview of the Public Service

Comm ssion) Rules, 1979, the State of U P. declined to give himthe benefit
of 20 years of service towards seniority. The

Al | ahabad Hi gh Court allowed this Wit Petition and granted hi mthe benefit
of the whole of the period towards seniority. W see no infirmty in the

j udgrment of the High Court. W agree with the reasoning and the concl usi ons
reached therein. Special Leave Petition-is dismssed."

Thus, the judgnent of the H gh Court upholding the right of the tenporary
doctors to count their seniority fromthe date of their initial appointnent
cane to be confirned. It is on record that subsequent to that a nunber of
other simlarly situated tenporary doctors also filed simlar petitions and
obtained simlar relief out of which some cases were brought to this Court
by the state of U P. like in WP. No. 6227/ 81 which was decided by this
Court in SLP (c) cc No. 18791/92 wherein the judgnment of the H gh Court was
again confirned by a Division Benchof this Court on 21.1.1993.

During the pendency of sone of the abovenoted petitions, it is seen from

the record that sone of the sel ectee doctors who were not given letter of
appoi ntnent by the State Governnent, approached the State Service Tribuna
seeking a direction that they be appointed in service in accordance with

the sel ections and reconmendati ons nmade by the Public Service Comm ssion

The Tribunal on those petitions passed the foll owi ng order

"The references are allowed, the order of State of U P. whereby it has
cancel l ed the selection list submitted to it by the Public Service

Conmi ssion, U P. contained in G O No.|355/Child. 4-546/78 dated 13.3.84 is
guashed being illegal, inoperative, null and void and the petitioners are
declared entitled to get appointed subject of course to other

consi derations nention in the body of judgnent, as nedical officers in
accordance with the said selection Iist of the comission and to get al
the consequential service benefits. The opposite parties are directed to
issue letter of appointnent to the petitioners on the basis of selection
[ist of 23.12.1997 within three nonths of this decision and al so gave al
the consequential service benefits.™

The State of U. P. challenged the said order of the Tribunal by way of WP.
No. 7066/86 which was heard by the High Court along with other connected
matters, and the High Court nodified the order of the Tribunal in the

foll owing ternmns:

"I'n these circunstances, the directions issued by the claimTribunal were
totally justified. However, in view of fact the recruitnent was nmade about
14 years earlier and the persons who were appoi nted on adhoc basis have

been regul arised during the last 12 years, it may not be proper to direct
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the appointnent of all the selectees at this stage. However, the clai m of
the petitioner who had been sel ected and are al so worki ng on adhoc basis
shal | be deened to have been appointed on the date when the vacanci es were
first filled by the regularisation by virtue of being selected by the
Public Service Comm ssion and would be entitled to seniority and other
benefits accordingly. The relief granted by the Tribunal shall stand
nodified to that extent."

It is seen fromthe above proceedi ngs, the basic question involved in those
matters before the Tribunal as well as before the H gh Court was in

regard to the inaction/refusal on the part of the State Governnent in not

i ssuing appointnent letters to the petitioners. Wile considering the said
i naction of the Government in issuing appointnent letters to those

sel ectee doctors, the Tribunal held that those doctors were entitled to
the relief sought for by them However, the H gh Court while confirmng
the said order of the Tribunal confined the relief to only those persons
who had approached the Tribunal
" Against this judgnment of the H gh Court, the State of U P. cane up in a
batch of SLPs.-in C. A Nos. 4438-42 of 1995. It is in this batch of civi
appeal s that a 2-Judge of this Court by its order dated 23.3.1995 held: "It
is settled | aw that all adhoc appoi ntment made de-hors the rules do not
confer any right to permanency or seniority. They acquire the right only
fromthe date of their regul ar appointnent according to rules. "Wile so
declaring the | aw which affected the seniority of the tenporary doctors who
wer e appoi nted much earlier than the selectee doctors, the 2-Judge Bench
though noticed the judgrment of the 3-Judge Bench made in SLP (C) No.

14480/ 92, did not further discuss this judgment nor did it in specific
ternms distinguish/overrule that judgment but proceeded to take a view which
was directly opposed to the view taken by the 3-Judge Bench. That order of
23.3.1995 cane to be further nodified by the same Bench in I A Nos. 16-20
etc. in C.A Nos. 4438-42 of 1995 by its subsequent order dated 26.7.1996.
By this order, the Court while holding that the benefits accrued to retired
doctors should not be disturbed, held that the inter se seniority between
the doctors recruited through the PSC and the doctors whose services were
absorbed under the Regul arisation Rules should be determ ned in accordance
with Rule 7 of the said Rules which in effect also'ran counter to the
j udgrment of 3-Judge Bench. The 2-Judge Bench further upheld the contention
of the selectee doctors that they could not be treated as

junior to the non-sel ectee (tenporary doctors) and directed the State
Government to give pronotions in accordance with the Regul ari sation Rul es
referred to hereinabove. It is inperative to notice the fact that the two
orders of the 2-Judge Bench of this Court were in appeals filed against the
order of the Hi gh Court confirmng the directions issued by the Service
Tribunal in regard to appoi ntnent of certain selectee doctors and was not
inregard to any petition wherein the inter se rights of the tenporary
doctors and sel ectee doctors were directly in issue unlike the case of Dr.
Mat hur deci ded by a 3-Judge Bench of this Court.

It is because of the consequent action taken by the State Government based
on the directions issued by 2-Judge Bench of this Court in the above-
referred case that the petitioners herein have preferred the above-noted
wit petition under Article 32 of the Constitution. This Court issued
"rule’ in this case on 24.4.1998, and during the course of hearing, a 3-
Judge Bench of this Court on 4.2.1999 felt it necessary that all persons
who are likely to be affected by the decision in these wit petitions,
shoul d be intinmated of the pendency of these petitions, hence, it directed
the State of U P. to issue a notice in two daily newspapers setting out
that these wit petitions are being heard before this Court and that those
whose seniority is likely to be affected, are entitled to cone before this
Court and put forth their point of view, including all those persons who
are governed by earlier court orders. A similar circular to this effect was
also directed to be sent to all District Headquarters.
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Pursuant to the above publication and Circulars, a |arge nunber of
applications for inpleadnent/intervention were received and the sane have
been listed for orders along with the above wit petitions.

It isin this context, noticing the conflict between the judgments of the
3-Judge Bench and the 2-Judge Bench, this matter has been referred to a
| ar ger Bench.

Even though the wit petitions thensel ves have been referred to this |arger
Bench for final disposal, we are of the opinion that we should initially
decide the question as to the existence of conflict between the judgments
of the 3-Judge Bench, and the 2-Judge Bench, and the effect of such
conflict, if any, and then decide whether the wit petitions should be
finally decided by this Bench or not. In that view of the matter, we have
heard | earned counsel appearing for the parties to the limted extent of
finding out whether there is any conflict between the judgnent of 2-Judge
Bench and that of 3-Judge Bench and if so, what is the effect of judgments
dat ed 23.3.1995 and 26.7.1996 of the 2-Judge Bench

On behal f-of the wit petitioners, it was contended that the issue in
regard to date of counting of seniority of tenmporary doctors having been
concl uded by the 3-Judge Bench decision of this Court in Dr. Mathur 's
case, the sane could not have been in any manner, varied or altered to the
detriment of that class of doctors who were simlarly placed as Dr. Mathur
because that judgnment declared the rights of not only Dr. H C. Mathur but
al so that of the class of doctors sinilarly situated. They al so contend
that application of Rule 7 of the Regul arisation Rules was considered in
Dr. Mathur’'s case, and was held to be inapplicable by the H gh Court which
view was confirmed by the 3-Judge Bench of this Court, therefore, the 2-
Judge Bench coul d not have held that the said rule is applicable while
counting the seniority of the tenmporary doctors. This argument is based on
the doctrine of binding precedents which requires that a judgnment of a

| arger Bench shoul d not be overruled or differed fromby a Coordinate
Bench, nuch less by a Bench of lesser strength. It is stated that the
judicial discipline apart, the judgments of this Court have clearly laid
down that a Coordinate Bench or a Bench of |esser strength cannot overrule
a decision rendered earlier by another coordinate Bench or a Bench of

| arger strength. Reliance was placed on the follow ng 'judgments of this
Court:

Union of India and Anr. etc. v. Raghubir Singh (dead) by LRs. etc., [1989]
2 SCC 754 and Pradip Chandra Parija and Ors. v. Pranpd Chandra Patnai k and
Os., [2002] 1 sCC 1. It is also contended by the wit petitioners herein

that the order of the 2-Judge Bench was nmade wi thout issuing notice tothe
af fected parti es.

Per contra, |earned counsel appearing for the respondents-applicants,
contend that there is no conflict between the views taken by the 3-Judge
Bench and the 2-Judge Bench (supra). They subnmitted that, as a matter of
fact, the subsequent orders of the 2-Judge Bench are nore in the nature of
clarification than conflicting. They, however, agree that if there is any
conflict then such view of the 2-Judge Bench cannot be sustai ned.

We will now proceed to consider whether there is in fact any conflict
between the two sets of judgnents. In this process, we mnmust bear in mnd
the fact that the judgment of this Court in Dr. Mathur’'s case was a
confirmng judgnent wherein this Court upheld the findings of the High
Court by a reasoned order though brief. Therefore, it becomes necessary to
notice the basis of the judgnent of the H gh Court which was under appea
before this Court in Dr. Mathur’'s case. In the said batch of wit petitions
filed before the H gh Court including that of Dr. Mathur, the Hi gh Court
hel d that appoi ntrments of tenporary doctors were nade agai nst substantive
vacanci es which had fallen vacant due to non-availability of doctors. It
also held that the eligibility of the wit petitioners therein for being
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appointed as PM5-11 was not in dispute. It further held that the
petitioners therein held the necessary qualification for regular

appoi ntnent. Fromthe records avail able before it, the H gh Court came to
the conclusion that the petitioners therein had been working agai nst
substanti ve vacanci es and were never treated as ad hoc appointees. It also
held that the mere fact that their services were not regul arised, would not
deny those petitioners the benefit of their continuity in service fromthe
date of their initial appointnent, and a subsequent regul arisati on would
not take away their right to seniority fromthe date of their initia
appointnent. It is on the basis of these findings that the H gh Court
directed to fix the seniority of the tenporary doctors fromthe date of
their initial appointnent in the PVM5 cadre, giving themall the service
benefits which were due to themafter fixing their seniority. It was this

j udgrment when brought before this Court, a 3-Judge Bench upheld the sane.
It also noticed the fact that the Regul arisation Rules did not give them
that benefit. Still this Court held that those doctors were entitled to
count their service fromthe date of initial appointment for the purpose of
counting their seniority. W have already noticed that this judgement has
been successively followed in the subsequent cases, one of which at |east
came beforethis Court and the said view of this Court was affirmed.

In the subsequent judgnments of this Court, as noticed by us earlier the 2-
Judge Bench has held that ad hoc appointnments nade de hors the rules did
not confer any right to permanency or seniority and that they acquire the
right only fromthe date of their regular appointment according to the
Rules. It had further held that while those tenmporary doctors who had
approached the High Court and obtai ned directions fromthe Court can count
their seniority fromthe date of their initial appointnment, others, neaning
thereby those tenporary doctors who have not approached the court but were
simlarly appointed, could be given the seniority only fromthe date of
their regularisation under the Rules. It is, thus, clear fromthe above
referred observations in the judgnent of the 2-Judge Bench that while the
3-Judge Bench upheld the right of tenporary doctors (simlarly situated as
Dr. Mathur) as a class to be entitled to count seniority fromthe date of
their initial appointnent, by the subsequent judgment the 2-Judge Bench has
taken a different view by holding that tenporary appoi ntees cannot claim
seniority fromthe date of their initial appointnent but can count the sane
only fromthe date of their regularisation under Rule 7 of the
Regul ari sation Rules. This being the core issue involved in the dispute

bet ween the tenporary doctors and sel ectee doctors, in our opinion, the 2-
Judge Bench has taken a directly conflicting viewfromthat taken by the 3-
Judge Bench.

The question, therefore, for our consideration is: howfar this is
perm ssi bl e?

The principles of the doctrine of binding precedent are no nore in doubt.
This is reflected in a | arge nunber of cases decided by this Court. For the
pur pose of deciding the issue before us, we intend referring to the
following two judgnents of this Court.

In the case of Union of India v. Raghubir Singh (supra), a 5-Judge Bench of
this Court speaking through Pathak, CJ., held that pronouncenment of a |aw
by a Division Bench of this Court is binding on another. Division Bench of
the sanme or snmaller nunber of Judges. The judgnent further states that in
order that such decision be binding, it is not necessary that it should be
a decision rendered by the Full Court or a Constitution Bench of the Court.
To avoid a repetition of the discussion on this subject, we think it
appropriate to reproduce the foll ow ng paragraph of that judgment which
reads as follows:

"What then should be the position in regard to the effect of the | aw
pronounced by a Division Bench in relation to a case realising the sanme
poi nt subsequently before a Division Bench of a smaller number of Judges?
There is no constitutional or statutory prescription in the matter, and the
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point is governed entirely by the practice in India of the courts
sanctified by repeated affirmati on over a century of tinme. It cannot be
doubted that in order to pronote consistency and certainty in the law laid
down by a superior Court, the ideal condition would be that the entire
Court should sit in all cases to decide questions of law, and for that
reason the Supreme Court of the United States does so. But having regard to
the volune of work demanding the attention of the Court, it has been found
necessary in India as a general rule of practice and conveni ence that the
Court should sit in Divisions, each Division being constituted of Judges
whose nunber may be determined by the exigencies of judicial need, by the
nature of the case including any statutory mandate rel ative thereto, and by
such other consideration which the Chief Justice, in whom such authority
devol ves by convention, may find nost appropriate. It is in order to guard
agai nst the possibility of inconsistent decisions on points of |aw by

di fferent Division Benches that the rule has been evolved, in order to
promot e consi stency and certainty in the devel opnment of the law and its
contenporary status, that the statenent of the law by a Division Bench is
consi dered bi nding on-a Division Bench of the same or | esser number of
Judges. This principle has been followed in India by several generations of
Judges. W may refer to a few of the recent cases on the point. In John
Martin v. State of West Bengal, [1975] 3 SCC 836, a Division Bench of three
Judges found it right to follow the | aw declared i n Haradhan Shah v. Stare
of West Bengal, [1975] 3 SCC 198, decided by a Division Bench of five
Judges, in preference to Bhut Nath Mate v. State of West Bengal, [1974] 1
SCC 645 decided by /'a Division Bench of two Judges. Again in Indira Nehru
Gandhi v. Raj Narain, [1975] Supp. SCC 1, Beg J held that the Constitution
Bench of five Judges was bound by the Constitution Bench of thirteen Judges
i n Kesavananda Bharati v. State of Kerala, [1973] 4 SCC 225]. In Ganpati
Sitaram Bal val kar v.. Woman Shri pad Mage, [1981] 4 SCC 143, this Court
expressly stated that the view taken on a point of |aw by a Division Bench
of four Judges of this Court was binding on a Division Bench of three
Judges of the Court. And in Mattulal v. Radhe Lal, [1974] 2 SCC 365, this
Court specifically observed that where the view expressed by two different
Di vi si on Benches of this Court could not be reconciled, the pronouncenent
of a Division Bench of a | arger nunber of Judges had to be preferred over
the decision of a Division Bench of ‘a small er nunber of Judges. This Court
al so laid down in Acharya Maharaj shri Narandraprasaiji Anandprasadj

Maharaj v. State of GQujrat, [1975] 1 SCC 11 that even where the strength of
two differing Division Benches consisted of the same nunber of Judges, it
was not open to one Division Bench to decide the correctness or otherw se
of the views of the other. The principle was reaffirmed i n-Union of India
v. Godfrey Philips India Ltd., [1985] 4 SCC 369 which noted that a D vision
Bench of two Judges of this Court in Jit Ram Shiv Kunar v. State of

Haryana, [1981] 1 SCC 11 had differed fromthe view taken by an earlier

Di vi sion Bench of two Judges in Mtilal Padanpat Sugar MIlls v. State of

U P., [1979] 2 SCC 409 on the point whether the doctrine of promni ssory

est oppel coul d be defeated by invoking the defence of executive necessity,
and holding that to do so was whol |y unacceptabl e reference was nade to the
wel | accepted and desirable practice of the later bench referring the case
to a larger Bench when the | earned Judges found that the situation called
for such reference." Alnobst sinmilar is the view expressed by a recent

j udgrment of 5-Judge Bench of this Court in Parija's case (supra). In that
case, a Bench of 2 |earned Judges doubted the correctness of the decision
of a Bench of 3 |earned Judges, hence, directly referred the matter to a
Bench of 5 | earned Judges for reconsideration. In such a situation, the 5
Judge Bench held that judicial discipline and propriety demanded that a
Bench of 2 | earned Judges should follow the decision of a Bench of 3

| earned Judges. On this basis, the 5-Judge Bench found fault with the

ref erence nade by the 2-Judge Bench based on the doctrine of binding

pr ecedent .

A careful perusal of the above judgnments shows that this Court took note of
the hierarchical character of the judicial systemin India. It also held
that it is of paranount inportance that the | aw declared by this Court
shoul d be certain, clear and consistent. As stated in the above judgnents,
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it is of common know edge that nobst of the decisions of this Court are of
significance not nerely because they constitute an adjudication on the
rights of the parties and resolve the disputes between them but al so
because in doing so they enbody a declaration of |aw operating as a binding
principle in future cases. The doctrine of binding precedent is of utnost

i mportance in the adm nistration of our judicial system It pronotes
certainty and consistency in judicial decisions. Judicial consistency
pronot es confidence in the system therefore, there is this need for

consi stency in the enunciation of legal principles in the decisions of this
Court. It is in the above context, this Court in the case of Raghubir Singh
hel d that a pronouncenent of |aw by a Division Bench of this Court is

bi nding on a Division Bench of the same or simlar nunber of Judges. It is
in furtherance of this enunciation of law, this Court in the latter
judgrment of Parija (supra) held that-

"But if a Bench of two | earned Judges concludes that an earlier judgment of
three | earned Judges is so very.incorrect that in no circunstances can it
be foll owed, the proper course for it to adopt is to refer the matter
before' it 'to a Bench of three learned Judges setting out the reasons why it
could not agree with the earlier judgnent. If, then, the Bench of three

| ear ned Judges al so conmes to the conclusion that the earlier judgment of a
Bench of three | earned Judges-is incorrect, reference to a Bench of five

| earned Judges is justified: ™"

(enphasi s suppli ed)

We are in respectful ;agreenent with the enunciation of |aw nade by this
Court in the above noted judgnments in Raghubir Singh and Parija (supra).
Applying the principles laid down in the abovesaid cases, we hold that the
judgnent of the 2-Judge Bench of ‘this Court dated 23.3.1995 as nodified by
the subsequent order dated 26.7.1996 by the same Bench does not |ay down
the correct law, being in conflict with the |arger Bench judgnent. I|f that
be so, the above wit petitions, fromwhich this reference has arisen, wll
have to be decided de hors the law | aid down by those two judgnments of the
Bench of two | earned Judges. Therefore, having decided the issue that has
arisen for our consideration, we thinkit just that these wit petitions
shoul d now be pl aced before a Bench of three | earned Judges for fina

di sposal

At this stage, it is necessary to record the argunent advanced on behal f of
the respondents that the wit petitioners before us are not simlarly

pl aced as Dr. Mathur, hence, the benefit of the judgnent of three Judge
Bench in Dr. Mathur’'s case is not applicable to the wit petitioners. They
al so contend that the Judgnment in Dr. Mathur’'s case runs counter to an
earlier judgnent of three Judge bench of this Court in the case of State of
UP. and Anr. v. Dr. MJ. Siddique and O's.; [1980] 3 SCC 174, therefore,
it is contended that the claimof the wit petitioners herein should be
consi dered i ndependent of the judgment of 3-Judge Bench in Dr. Mathur’s
case. At this stage, it is sufficient for us to say that we are not
deciding the inter se rights of the petitioners and other respondents in
these wit petitions or the correctness of the judgnment of the 3-Judge
Bench in Dr. Mathur’'s case. If any such argunent is raised, it will be
considered in accordance with | aw by the Bench which will be hearing these
petitions. Therefore, we do not express any opinion on these questions. W
also make it clear that we are not passing any orders on-the i npleadnment/

i ntervention applications pending in these petitions and those will be

deci ded by the Bench hearing these wit petitions on their nerits.

For the reasons stated above, we hold that the judgnents of this Court

dat ed 23.3.1995 and 26.7.1996 delivered by 2-Judge Bench in C. A Nos.
4438-42/95 do not reflect the correct declaration of |aw, being in conflict
with the Judgnent of the 3-Judge Bench dated 24.11.1992 in SLP No. 13840 of
1992, we, further, direct that these petitions shall now be listed for

di sposal before a Bench of three | earned Judges. Ordered accordingly.

N. J.
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Petiti ons answered.




