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PETI TI ONER
THE STATE OF PUNJAB

Vs.

RESPONDENT:
KHARAI TI  LAL.

DATE OF JUDGVENT:
08/ 05/ 1956

BENCH
SI NHA, BHUVNESHWAR P
BENCH
SI NHA, BHUVNESHWAR P
JAGANNADHADAS, B
Cl TATI ON
1956 AIR 551 1956 SCR. 569
ACT:

East Punjab Essential Services (Mintenance) Act, 1947 (East
Punjab Act X1l of 1947), ss. 3, 5, 7-Conplaint-Wether it
should be /authorised by the State  Governnent-Police Act,
1861 (V of 1861), ss. 22, 29-Absence from Police Lines-
Negl ect of duty Wether ampbunts to abandonnent of enpl oynent
or absence from work.

HEADNOTE

Section 7(3) of the East Punjab Essential Services (Mainten-
ance) Act, 1947, provides that "no <court ' shall t ake
cogni sance of any offence under this Act except upon
conplaint in witing made by a person authorised in this
behal f by the State Governnent"

Hel d, that the | aw does not require that the particular com
pl ai nt should have been authorised by the State Governnent
and it is sufficient if it has been filed by a ‘person
aut horised by the State Governnent to do so.

Negl ect of duty as contenplated by s. 29 of the Police  Act,
1861, is quite different from abandoning an _enploynent or
absenting oneself fromwork w thout reasonable cause wthin
the neaning of s. 5(b) of the East Punjab Essential Services
(Mai nt enance) Act.

The respondent, a constable, on account of physi ca
infirmty was not assigned any "work" in the Police Lines
within the neaning of el. (b) of s. 5 of the East Punjab
Essential Services (Miintenance) Act. He absented hinself
from the Police Lines without perm ssion. “Held, that his
absence from Police Lines during the relevant time may  have
amounted to neglect of duty but he could not ' be convicted
under s. 5(b).

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 140 of
1954.

Appeal by special l|eave fromthe judgnent and order dated
the 23rd July 1953 of the Punjab High Court. in Crimna
Revi sion No. 487 of 1953 arising out of the judgment and
order dated the 17th April 1953 of the Court of Sessions
Judge at Hoshiarpur in Crimnal Appeal No. D/l of 1953.
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N. S. Bindra and P. G Gokhale, for the appellant.

A N. Chona and K. L. Mehta for,-the respondent,
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1956. May 8. The Judgnment of the Court was delivered by
SINHA J.-This is an appeal by special I|eave from the
judgrment of a single Judge of the High Court of Judicature
of Punjab at Sima in Crimnal Revision No. 487 of 1953
dated the 23rd July 1953 acquitting the respondent, a
constable in the police force of the State of an offence
under section 7 of the East Punjab Essential Services
(Mai ntenance) Act, X1 of 1947 (which hereinafter will be
referred to as "the Act"), for which he had been convicted
by a WMgistrate of the First Cass at Dharanmsala by his
j udgrment dated the 30th March 1953 and sentenced to 15 days’
ri gorous inprisonnent,. which. orders of conviction and
sentence had been affirnmed by the Sessions Judge of
Hoshi ar pur, Canp Dharansala, by his judgnent and order dated
the 17th April 1953.

The facts leading upto this appeal may shortly be stated.
The respondent was prosecuted on a conplaint filed by the
Superi ntendent of Police, Kangra District, in the Court of
the 1laqa Magistrate, Dharansala, District Kangra, for an
of fence under section 7 of the Act. The allegations against
the respondent were that he joined the Police Departnment as
a constable in Jullundur District in 1947, that in Decenber
1952 he was transferred fromJullundur District to Kangra
District and posted to Police *Lines, Kangra, as a constable
on general duty at Seraj police station; that in January
1953 he canme to Police Lines, Dharansala for nonthly
training (refresher course), that on the 2nd February 1953
at the time of roll call at 7 p.m the appellant was
assigned the duty as sentry No. 1 without rifle behind the
Pol i ce Li nes Armoury, Dharansala, from@p. mtoll.p. m The
respondent, though inforned of the assignnment of t he
aforesaid duty to him refused to obey that order or to
performany other duty in the Lines. Thereupon his nanme was
struck off fromthe Duty Roster and another foot constable
was duly placed in that post of duty. On-the night between
the 2nd and 3rd February 1953 at 11-30-p.m a surprise rol
call of the enployees of the Police Lines was duly made by
nmeans
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of an alarm sounded with a bugle which was bl own
continuously for about 15 minutes. The respondent was found
absent on such a roll call and another constabl e was deputed
to search for the respondent but he could not be found. He
appeared the next morning at about 9-30 a.m after remaining
absent fromthe Police Lines without offering any explana-
tion for his unauthorised absence. The gravamen of the
charge as laid in the petition of conplaint was that he
refused to carry out the order of his superior officer who
had assigned a duty to himand that he remai ned absent / from
his official duty in the Police Lines wthout  obtaining
perm ssion and w thout any cogent reasons, from11l-30 p.m
on the 2nd February 1953 till 9-30 a.m on the day
foll ow ng. Thus he was said to have committed an offence
under section 7 of the Act.

On those allegations the respondent was placed on his tria
before the Magistrate of the First Cass at Dharansal a.
After recording the. prosecution evidence the | ear ned
Magi strate franmed a charge under section 7 of the Act wunder
two heads, firstly, that he had on the 2nd February 1953 at
Dharansala as a foot constable in the police force of the
Kangra District had di sobeyed the |lawful orders given by a
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superior officer who had assigned to hima duty as such foot
constable of a sentry without rifle in the rear of the
armoury in the Police Lines from9 p.m to 11 p.m and,
secondly, that on the sanme date and at the sanme place he had
absented hinself from duty as a foot constable without
reasonabl e excuse and had thus remained absent from 11-30
p.m on the 2nd February 1953 to 9-30 a.m of the followng
day.

The respondent’s defence as disclosed in his answer to
guestions put by the court under section 342, Crimina
Procedure Code was one of denial of the charge. Hi s
substantive defence may be stated in his own words: -

"On 2nd February, 1953 at 7 p.m ny duty was allotted to ne
and | signed at Ex. " P. D./I. | then told Raghbir Singh P.W
that according to the Cvil Surgeon, Jullundur | could only
be given sitting or
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of fice duty. | showed himthe copy Exhibit DO EE |1 also
told him that the Cvil  Surgeon, Dharansala, had also
examined that very day on 2nd February 1953. Ther eupon
Raghbi r—~Si ngh P. W cancelled nmy said duty. | was lying il

in the Police Lines Barracks and did not hear the bugle 1In
the norning of 3rd February, 1953, | cane to know that ny
absence had been noted. Thereupon | presented nmnyself for
duty to the Head Constable and signed at Exhibit P.E /1. MW
leg was burnt’ in rescue work at ‘Gujranwalla when | was in
the special Police Lines".

He al so exami ned a nunber of defence witnesses including the
G vil Surgeon of Jullundur who deposed to having exam ned
the respondent on the 27th February 1953 "and found that he
had got extensive burn-scars on the back of the right thigh
and |eg crossing the knee. Hence he could not perform any
strenuous duty like standing for long hours.  In ny opinion
he could be given sone light duty in the office. Ex. D W
I/Dis a true copy of my medico-legal report of this case".
The |earned Magi strate acquitted the accused in respect of
the first part of the charge relating to his alleged
di sobedi ence of the |awful orders of his superior officer to
perform sentry duty. But he convicted himof the 'second
part of the charge, nanely, absence from duty -and sentenced
him to 15 days’ rigorous inprisonment. On appeal by the
accused, the | earned Sessions Judge affirnmed the findings of
the trial Magistrate and held that the appellant before him
was absent fromduty without perm ssion during the night
between the 2nd and 3rd February - 1953. He~ accordingly
di sm ssed the appeal

On a revisional application made by the convicted person
the learned single Judge who heard the case, cane to the
conclusion that the accused had not offended  against any
provisions of the Act. Accordingly he acquitted him The
ratio of his decision may be given in his- own words as

foll ows: -

"This Act does not appear to nme to apply to the kind of act
which the constable is said to have done. He  had been
call ed to Dharanmsal a on a refresher
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course and on the night in question and in the early norning
he appears to have been not present at the time when he
according to the prosecution should have been present.
This, in my opinion, does not attract the attention of the
Essential Services Maintenance Act. It is possible that if
he is guilty beis liable to sone disciplinary punishment,
but his prosecution under the East Punjab Essential Services
Mai nt enance Act is in my opinion not justified. | hold that
he has not offended agai nst the provisions of this Act and
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therefore he has not comitted any of fence under this-Act".
Agai nst this order of acquittal the State of Punjab obtained
special |eave to appear to this Court, apparently because
the judgnent of the |earned Judge of the Hi gh Court involved
very inportant questions as to the scope and effect of the
Act and the question of |aw decided by the H gh Court was of
great public inmportance.

This case was first placed on the 11th April this year
bef ore another Bench of this Court and | earned counsel for
the respondent raised a prelimnary objection to t he
mai ntai nability of the prosecution on the ground, it was
all eged, that there was no proper conplaint under section
7(3) of the Act and as this question bad not been raised in
any of the courts below and as counsel for the appellant was
taken by surprise, ‘the Bench granted two weeks tinme to
enable him to satisfy the court that there was a proper
conpliance wi th the provisions of section 7(3) of the Act.
When the matter canme up before us for hearing, the |earned
counsel~ for~ the appellant placed before us the follow ng
notification. by the Punjab Government authorising al
police —officers above the rank of Deputy Superintendent of
Police and the Heads of the various Government Departnents
to nmake conplaints” in witing to a court in respect of
al | eged of fences against the Act:-

" Dated Sima-2, the 20th January, 1948.

No. 1248-H Canp-48/2075.-1n exercise of the powers conferred
by sub-section (3) of section 7 -of the East Punjab
Essential Services (Mintenance) Act
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1947 the CGovernor of the East Punjab i's pleased to authorise
all police officers of and above the rank of Deputy

Superintendent of Police and the Heads of the various
CGovernment Departments to make conplaints in witing to a
court against persons of their respective Departnents, who
are alleged to have conmmtted offences agai nst the Act.
Sd. Nawab Si ngh
Honme Secretary to Govt. of East Punjab".

On a reference to the notification quoted above, it is
clear that the conplaint filed by the ~Superintendent of
Pol i ce Kangra District; in the court of t he 'l aga

Magi strate, Dharansala in the district of Kangra, was filed
in compliance wth the provisions of sub-section (3) of
section 7 of the Act which is in these terns:-
"No court shall take cogni sance of any offence wunder this
Act except upon conplaint in witing nmade by a person
authorised in this behalf by the State CGovernment™

But it was argued on behalf of the respondent that there
was not hing to show that the conplaint on the basis of which
the prosecution had been initiated in this case had been
authorised by the State CGovernnent. The |l aw does not
require that the particular conplaint should have @ been
authorised by the State CGCovernment. VWhat is  required is
that the conplaint should have been filed by a person
aut hori sed by the State Governnment to do SO. The
notification has authorised a Superintendent of Police to
file a conplaint in respect of a contravention of the
provi sions of the Act by a person in his departnent. It s
not deni ed that the respondent was such a person. Hence the
prelimnary objection rmust be overrul ed
Coming to the nerits of the decision, it is a little
surprising that the learned Judge below should have
conpl etely ignored the opening words of section 3 of the Act
which conpletely answer the ratio of the decision under
appeal
"This Act shall apply to all enploynment under the State
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Government.......... (omtting words not nmaterial for the
present case).
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The learned Judge of the H gh Court has quoted t he
provi sions of sections 5 and 6 of the Act in support of his
conclusion that the Act is "intended to be applied in
special cases of dislocation of essential services because
of extraordinary events such as strikes of because of
political agitation or simlar circunstances". The relevant
-portion of section 5is in these terms:-

"Any person engaged in any enpl oynent or class of enpl oynent
to which this Act applies who(a) disobeys any |awful order
given to himin the course of such enploynent, or

(b)wi thout reasonable excuse abandons such enploynent or
absents hinsel f from work,

is guilty of an offence under this Act".

The opening words of section 5 -have reference to the
openi ng words of section 3 so far as an enpl oyee under the
State Governnent is concerned. As the |earned Judge m ssed

these opening words as indicated above, he fell into the
error —of supposing that a person in the position of the
respondent was not intended to be governed by the Act. It

is minfest that the Ilearned Judge has acquitted the
appel l ant, not on-a msreading of the provisions of the Act,
but by ignoring the opening words of section 3. It nust
therefore be held that the judgnment of the H gh Court cannot
be sust ai ned.

But it still remains to consider whether the orders passed
by the H gh Court acquitting the respondent should be
interfered wth: The courts below have acquitted the

respondent of the first part of the charge which could have
cone within clause (a) of section 5 which |ays down of fences
under the Act. The respondent had been convicted by the
first two courts of an offence referred to in the second
part of the charge, nanely, of his, having absented hinself
from duty.. Under section 22 of the Police Act, V of 1861
every police officer is to be considered to be always on
duty and nmay at any tine be enployed as a ‘police officer
and on the findings of the courts of fact that the res-
pondent had absented hinself fromthe Police Lines
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during the night between the 2nd and 3rd February 1953 he
may have nade hinself liable to the penalty for neglect of
duty under section 29 of the Police Act, or nmay have nmade
hinself liable to departnmental punishment for absence from
the police lines wthout permssion. But we are/ not
concerned here with these provisions.  The respondent bad
been found guilty under clause (b) of section 5, that is to
say, for the offence of absenting hinmself /from work.
Negl ect of duty as contenplated by section 29 of the Police
Act is quite different from abandoni ng an enploynent or of
absenting oneself fromwork w thout reasonable cause which
is the particular offence contenplated by clause (b) of
section 5. As already indicated, on account of t he
respondent’s physical infirmty or deficiency the work
assigned to himhad been cancell ed and he was expected to be
in police lines during the material time without apparently
doing any "work". It is clear fromthe record that he had
not been assigned any "work" within the neaning of clause
(b) of section 5. Hence his absence from Police Lines during
the relevant- tinme nmay have anmpbunted to neglect of duty;
but, in our opinion, is not synonynous with absence from
wor k or abandonnent of enpl oynent which has been nmade pena
under cl ause (b) of section 5.

For the reasons-aforesaid it nmust be held that t he
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respondent bad been rightly acquitted, though for wholly
wong reasons. The appeal must therefore stand di sm ssed.

Appeal dissni ssed.
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