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ACT:
U P. Uban Buildings (Regulation of Letting, Rent and
Eviction) Act, 1972-Section 2(1)(d)-Inter-pretation of.

HEADNOTE
%

These matters involved the interpretation of section
2(1)(d) of the U P. Uban Buildings (Regul ation of Letting,
Rent & Eviction) Act, 1972 (Act No. 13 of 1972).

The I andl ords of a building knownas Prem Tal ki es had
let out the building to Sunil ~Sharma and another, and the
lease to the Sharmas was. a lease of the building
sinmpliciter. The building was subject to the provisions of
the Act above-said. The |I|andlords obtained delivery of
vacant possession of the building on 30.09.1984 through a
suit for eviction instituted by the landlords. The revision
petition filed by the Sharmas in the H gh Court against the
order of eviction was dism ssed on 1st August, 1985. After
the Revision Petition of the Sharmas was dism ssed,
| andl ords proceeded with the renovation of the building,
installation of pl ant, nachinery, new. furniture and
electrical fittings, as they wished to |let out the building
alongwith the plant, machinery, furniture and  apparatus
installed for running a cinena theatre.

On February 5, 1986, an agreenent of |ease was executed
between the I|andlords and the Mehrotras-respondents before
this Court under which the Mehrotras agreed to “take the
building fully equipped with projector, machines, fixtures
and furniture for a period of five years with an option to
renew. A | ease-deed pursuant to the agreenment of the |ease
between the I|andlord and the Mehrotras was entered into on
30.12.86 and actual possession of the building, it was
claimed, was given to the Mehrotras on the 8th January,
1987.

In the neantinme, the appellant, Satya Narain Pandey,
appeared to have made an application under s. 16 of the Act
for allotnment of the building in question to him He clainmed
to have filed that application on 25.9.86 and that, on the
basis of that application, t he Addi ti onal District
Magi strate had called for a report fromthe Rent Control &
Eviction Inspector, who had subnmitted a report dated
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28.10.86, stating that

679

the building was vacant as on that date. On the other hand,
the landlords clainmed that the vacancy of the building had
been declared on 6.3.87, that a notification calling for
applications for allotment had been issued on 9.3.87 and the
application by Pandey for allotnent had been made only on
9.3.87. They also applied to the Additional District
Magi strate on 23.3.87, requesting that a high-placed
of ficial should be sent to inspect the prenises and subnit a
report, as the report of the Eviction Inspector had been
obt ai ned behind their back. The application was granted and
the Sub-Divisional Mugistrate submtted a report on 28. 4. 87,
which said that as on that date the building was a full-
fledged building with all the equi pnents and was not vacant
as it appeared to have been |let out to the Mehrotras under
the agreenents of 5.2.86 and 30.12.86. In the neantine, the
Mehrotras, in pursuance of the |ease deed entered into by
themwith the 1andlords, had applied on 8.1.87 for the grant
of a licence for running a cinema in the building in
guestion. The —applicationwas granted by the Additiona
District Magistrate.

Pandey, who had applied for the allotnment of the
building to him felt aggrieved by the grant of the
ci nematographic licence to the Mhrotras. He filed a wit
petition in the High Court, challenging the grant of the
Iicence. The High Court dismissed the wit petition. Pandey,
the appellant, then'filed in this Court Cvil Appeal No.
1502 of 1987 by Special Leave ~-against the decision of the
H gh Court.

The Wit Petition of the landlords filed in the H gh
Court against the order dated 6.3.87 of the Additiona
District Magistrate, declaring a vacancy of the building in
qguestion and the notice dated 9.3.87 inviting applications
for allotment of accommodation in respect thereof, and a
simlar wit petition filed by the Mehrotras in the Hi gh
Court, were disposed of by the High Court by a consolidated
order dated 20.11.87, by which the Hi gh Court had accepted
the contentions of the petitioners and allowed the wit
petitions setting aside the order dated 6.3.87 ~and the
notice dated 9.3.87 and directing the Rent Control &
Eviction Inspector to proceed with the allotnent of the
cinema building under the Act. One of the respondents in
those two wit petitions was Pandey, the appellant, who then
also filed two petitions for special |eave in~ this Court
against the said decision of the High Court in the two wit
petitions above-said.

Di smissing the appeals out of the two petitions. for
special leave (wherein leave to appeal was granted) /and,
consequently, the Civil Appeal No. 1502/87, the Court
680
N

HELD: The short question that arose for decision in
these matters was whether the cinema building in question
was exenpt fromthe purviewof the U P. Uban Buildings
(Regul ations of Letting, Rent & Eviction) Act, 1972, by
reason of the exenption contained in section 2(1)(d)
thereof. As regards the controversy regarding the grant of
the cinema licence to the Mehrotras, the High Court was
clearly right in holding that Pandey had no | ocus standing
in the matter. However, the issue of a valid licence to
Mehrotras would wultimately depend upon the outcone of their
right to occupy the premises in question. If had Pandey
succeeded in his contention that the building continued to
be subject to the provisions of the Act, then, the all ot nment
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of the building on its vacation by the Sharmas woul d have to
be made in accordance with |aw and the Mehrotras woul d not
be able to occupy the building in pursuance of the |ease
deed and run the cinem, as they would not be entitled to a
licence, as, a condition precedent for which was the
availability to the exhibitor of a building in which he had
aright to exhibit cinema shows. This was clear fromthe
provision in s. 13 of the Act. If, on the other hand,
Pandey’ s contention was not acceptable, then, the Mehrotras
woul d be entitled to run the theatre. The Court, therefore,
granted leave to Pandey in the two petitions for specia
| eave and took up those appeals for consideration in the
first place. [686E-H, 687A- B]

On a careful consideration of the schene and | anguage
of the Act, the Court-was of the opinion that the judgnent
of the H gh Court should be affirmed and the appeals,
di sm ssed. [ 690D

Section 2(1) of the Act exenpts fromthe operation of
the Act various types of buildings set out in clauses (a) to
(f) of the sub-section. The initial attenpt of the appell ant
was to suggest that the above exenptions were avail able only
where the prenmises in question was of a nature specified in
one or the other of those clauses as on the date of the
commencement of the Act, nanely, 15th July, 1972. The Court
could not accept this contention. A perusal of the various
clauses nmakes it clear that the building should fulfil the
character indicated therein on the date- on which the
provisions of the Act are sought "to be nade applicable
thereto. It was clear, in the -opinion of the Court, that
even a building which mght ‘have belonged to private
i ndividuals since 1972 would automatically fall - within the
exenption clause (a) as soon as it was purchased by the
Covernment  or a |ocal authority or ~a public sector
corporation. It wuld not be correct toread the section as
conferring an exenption only on the buil dings which bel onged
to the Governnent, etc., on 15th July, 1972 and not on those
acquired by themthereafter. The position nust be construed
i kewise in respect of the other clauses too. [690E-H
681

It was strongly urged by the appellant that the nature
of the building had to be determned as on- the 30th
Sept enber, 1984, on which date the building was vacated by
the Sharmas, and on that date, the building was subject to
the provisions of the Act. A vacancy having arisen-in such a
building, it was the duty of the landlord to have intinmated
the sane to the District Magistrate and then followed the
procedure under the Act. Any letting out of the property by
themto the Mehrotras was unlawful in view of s. 13 of the
Act, and on the strength of an unlawful letting, the
| andl ords could not contend that the building was outside
the purview of the Act. There was a plausibility about this
contention but the Court could not accept it as this
construction of the provisions would render the exenption
section totally unworkable. [690H, 691 A-C

Section 2(1) of the Act takes out of the provisions of
the Act certain classes of buildings. Sonme of these
exenptions are based on the nature of the ownership of the
property and sone of them on the nature of the use to which
the property is either put or intended to be put. In the
view of the Court, even in respect of a building covered by
the Act, the Act would cease to be applicable if, on a
vacancy occurring therein, the landlord intended to put it
to the wuse specified in clauses (c) to (f) of the section
and in cases covered by clauses (c¢) and (d) of the section
also intended to let it out for such use along wth the
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plant and apparatus therefor. The Court favoured this
interpretation of an autonatic exclusion of certain classes
of buildings fromthe purview of the Act. [691 D, 692G H

How woul d the question of the applicability of the Act
be determ ned? It could certainly not be ipsi dixit of the
[andlord. If a landlord Ilet out his property or otherw se
dealt with it on his own, and was found at fault, he would
not only be punishable but would also be unable to resist an
allotment of the property by the District Mgistrate in due
course. Since the District Magistrate was enpowered to dea
with buildings to which the Act applied it was for the
District Magistrate to satisfy hinself, after hearing the
landlord, that it was in fact a building to which the Act
was applicable. It was open to the landlord to intimte the
vacancy but nmake a claimbefore the District Mgistrate that
the Act had ceased to beapplicable to his building. Were
the landlord failed to do so, the Magistrate m ght consider
the issue if vacancy in respect of the building was brought
to his' notice. The District Magistrate could inspect the
bui |l di ng ‘and then deci de whether the Act continued to apply
or not. |t was for the District ~Magistrate to satisfy
hinself that the landlord intended to |let out the prenises
and he intended to let it~ out not as a nere building but
wi th plant and apparatus.” The District Mgis-

682

trate had to satisfy hinmself on the materials nade avail abl e
to him But it would not be incunbent or proper for himto
give notice to the 'proposed allottees of the property and
hear them An application for allotnent merely conferred on
the applicant a right to be considered for allotnment of a
building to which the Act was applicable, and he had no
right qua any property until the District Magistrate canme to
t he concl u-

sion that the building was one which he could allot.
[ 694C H

The Court did not accept the contention  of the
appel lant for remanding the caseto the District Magistrate
for a determination after hearing the appellant al'so on the
guesti on whether the landlords in this case were entitled to
an exenption. This determination had to be arrived at by the
District Magistrate after hearing the landlord -and on the
basis of such inspection or enquiries as he mght consider
necessary. At this stage, he should not pernit the
intervention of any other party; a contrary interpretation
woul d nmake t he provisions al nost inpossible of being worked.
There might be several applicants for allotnment, sone
general, and sonme with regard to specific property. If they
were con-

sidered as having a right to be heard on the
availability of a property for allotnent, every one nust be
allowed to intervene. The landlord might have to face
i nnurrer abl e chal | enges by the various applicants at
different points of tine, resulting in the proceedi ngs being
del ayed. Al this was not envi saged under the Act. Once the
District Magi strate decided that a building was not one to
which the Act applied, there was an end of the matter. |If
the District Magistrate decided that the building fel
within the provisions of the Act, an aggrieved |landlord’ s
renmedy was only by way of a wit petition, where such
conclusion was on the face of it erroneous or perverse or
based on no material. [695B-E]

In this case, t he District Magi strat e, after
regi stering the vacancy on 6.3.1987, canme to the concl usion
on the basis of the appellant’s averments that the Act
continued to be applicable to the prem ses. The | andl ords
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chal | enged this conclusion successfully by a wit petition

Subsequent to 6.3.1987, the District Mgistrate hinself had
the property inspected, and, apparently, he did not apply
his mind tothe terns of the report of the inspection. In
normal course, perhaps, the Court woul d have sent the natter
back to enable himto do this, but in the present case, the
Court thought no useful purpose would be served by renmandi ng
the nmatter to the District Magistrate for a fresh
consi deration. The report of the Sub-Divisional Mugistrate,
the terms of the | ease agreenent, the registered | ease-deed
and the application for, and the grant of, a cinenmatograph
licence in the nane of the Mehrotras, clearly showed that
the landlord intended to let out the property as a fully

683

equi pped cinema theatre. In the fact of this, the District
Msgi strate had clearly no jurisdiction to proceed with the
allotnment of the premises in question. 695F-H 696A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1502 of
1987 etc.

Fromthe Judgment ~and order dated 14.7.87 of the
Al | ahabad High Court in CMWP. No. 11907 of 1987.

Raj i nder Sachhar’ and K. C. Dua for the Appellant.

Raja Ram Aggarwal, Salnman Khurshid, Ishad Ahned, S.
Wasim N A Siddiqui and Ms.~ Rani Chhabra for the
Respondent s.

The Judgnent of the Court was delivered by

RANGANATHAN, J. These matters i nvolve t he
interpretation of section 2(1)(d) of the UP. Uban
Bui l di ngs (Regulation of Letting, Rent and Eviction) Act,
1972, (Act No. 13 of 1972), (hereinafter referred to as 'the
Act’). Section 2(1) of the Act~ exenpt certain classes of
buildings from the application of the Act. One such
exenption, under clause (d), is.in respect of:

"(d) any building used or intended to be used for
any other industrial purpose (that isto say, for
the purpose of manufact ure, preservation or
processing of any goods) or as a cinema _or
theatre, where the plant and apparatus installed
for such purpose in the building is |leased out
along with the building."
Though the question for our ultinate. decision is a short
one, there has been a multiplicity of proceedi ngs between
the concerned parties. The relevant facts, therefore, need
to be set out at sone |ength.

2. The building known as Prem Talkies, situated in
Mohal | a Sahadat pura, Maunath Bhanjan, District Azangarh,
U P., belongs to Behari Lal Tandon and five- others,
(hereinafter referred to as ’'the landlords’). They had | et
out the building to Sunil Sharma and another. Though the
l andl ords claim that the |ease was of the building along
with certain fixtures, it has to be taken for the purposes
of the present proceedings that the | ease to the Sharmas was
the lease of the building sinplicity and that the buil ding
was then subject to the provi-

684

sions of the Act. This was the finding given in the suit for
eviction which the landlords had instituted against the
Sharmas. That decree has since become final and the
respondents have nade out before us no grounds to differ
fromthat finding The |I|andlords succeeded in obtaining
delivery of vacant possession of the building from the
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Shar mas on 30. 09. 1984.

3. It appears that the Sharmas had filed a revision
petition in the H gh Court against the eviction order, which
was eventually disnissed on 1st August, 1985. The | andl ords
claimthat, subsequent to the recovery of possession, they
wi shed to let out the building along with plant, nachinery,
furniture and apparatus installed therein for running a
cinenma theatre. However, steps in this direction by way of
renovation of the buil ding, installation of pl ant,
machi nery, new furniture and electrical fittings and the
execution of a |ease deed could be enmbarked upon only after
the revision petition of the Sharmas was dism ssed. They
claimthat they proceeded to do the needful. Thereafter on
5th Feb., 86, an agreenent of |ease was executed between the
| andl ords and the Mehrotras  (respondents in the matters
before us). Under this agreement, the Mehrotras agreed to
take the building fully  equipped with projector, machines,
fixtures and furniture in full  running condition for a
period of / five years wth an option to renew for a further
period of  two years, on certain terns and conditions which
are not relevant for our present purposes. It was provided
that the Mehrotras should obtain a cinenmatographic |icence
fromthe appropriate authorities by the end of the year
1987, failing whi'ch the | ease agreenment would stand
cancelled. It is clainmed that a generator was purchased on
20t h June, 1986 and a projector on 22.9.1986 and that these
were duly installed in the building  on 26.10.86. A |ease
deed pursuant to 'the agreenent of |ease between the
| andl ords and the Mehrotras was entered into on 30.12.1986,
nore or |ess broadly on the sane terns as the agreenent of
| ease earlier referred to. It is clained that actua
physi cal possession of the building was given to the
Mehrotras on the 8th of January, 1987.

4. In the neantine, it appears, the present appell ant,
Satya Narain Pandey had nmade an application under s. 16 of
the Act, praying that the building in question should be
allotted to him There is a dispute regarding the date of
the application. Pandey clainse that the application was
filed on 25.9.86 and that, on the basis of this application
the Additional District Magistrate had called for a report
fromthe Rent Control and Eviction Inspector, who submtted
a report on 28.10.86. stating that the building was vacant
as on that date. On the
685

other hand, the Ilandlords claim that the vacancy of the
buil di ng had been declared on 6.3.1987, that a notification
calling for applications for allotnment had been issued on
9.3 87 and that the application by Pandey for allotment has
been nade only on 9.3.87. The landlords, thereupon  filed
WP. No. 10346/87 in the Allahabad H gh Court praying that
the order dated 6.3.87 and the notification dated 9. 3.87 be
guashed. They also say that, on coming to know of the
all eged report of the Rent Control and Eviction |Inspector
dated 28.10.86, they had applied to the Additional District
Magi strate on 23.3.1987, pointing out that the report of the
Eviction Inspector had been obtained behind their back and
requesting that a fairly high-placed official should be sent
to inspect the prenmises again and subnmit a report This
application was granted by t he Addi ti onal District
Magi strate and, in pursuance of the said order, the Sub-
Di vi sional Magistrate submitted a report on 28.4 87
According to this report, the building as on that date was a
full-fledged cinema building fully equipped with projector
exhaust and electric fans, electric fixtures, diese

generating set, etc, and the building was not vacant. He
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al so reported that the |andlords appeared to have |let out
the building to the Mehrotras under the agreenents of 5 2 86
& 30 12 86

5 Wen these proceedings were taking place, the
Mehrotras, in pursuance of the |lease deed entered into by
themwith the landlords applied for the grant of a |licence
for running a cinema in the prem ses in question under the U
P. C nemas (Regul ation) Act, 1985 They did this on 8.1.1987.
This application was granted by the Additional District
Magi strate, Azangarh by his order dated 22 6 1987. Pandey,
who as nentioned above, had applied for the allotment of the
prem ses to hinself. considered hinself aggrieved by the
grant of the cinematographic Ilicence to the Mehrotras on
22.6.1987 He, therefore, filed Wit Petition No 11907/87
before the Allahabad H'gh Court This wit petition was
di smissed. The Court heldthat the order granting a licence
to the Mehrotras could not be quashed on the ground of the
pendency of the allotment proceedings before the Rent
Control & Eviction officer and that Pandey did not have any
right to challenge the grant of licence nerely because the
vacancy of the building was -declared at his instance,
particularly when the dispute as to whether the Act applied
or not to the premses in question is yet to be decided A
no 1502/87 has been preferred against " the judgnent of the
Division Bench in/ the above wit petition. This court
granted special |eave to Pandev by its order dated 14.7.87
and also directed, that, in the meantine the proceedings for
the grant of the cinema |licence be stayed
686

6. W have nmentioned that the landlords had filed Wit
Petition No 10346 of 1987 in the Allahabad Hgh Court
against the order of the Additional ~District Magistrate
declaring a vacancy in respect of the prem ses in question
by the order dated 6 3 87 and notice dated 9 3.87 inviting
applications for allotnent of acconmodation thereto. Their
contention was that the cinema building stood excluded from
the purview of the Act by virtue of section 2(1)(d) and
that, therefore. the question of declaring a vacancy or
allotting it to any person did not arise. The Mehrotras al so
filed Wit Petition No 12263 of 1987 raising the same pl eas
and seeking the sane relief These wit petitions were heard
toget her and di sposed of by a consolidated order of the Hi gh
Court dated 20.11 87 The Hi gh Court accepted the contentions
of the petitioners and allowed the wit petitions The order
dated 3 87 and notice dated 9 3 87 were set aside and the
Rent Control & Eviction officer Azangarh was directed not to
proceed with the allotment of the cinema building in
guestion under the Act Pandey, who was one of. the
respondents in the above wit petitions, has filed SLP nos
15030-31 of 1987 for |eave to appeal fromthe decision of
the Al'l ahabad Hi gh Court in these wit petitions

7. From the above narration of facts, it will be seen
that the short question that arises for decision inthese
matters is as to whether the cinema building in question.is
exenpt from the purview of the Act by reason of the
exenption contained in section 2(1)(d) The other controversy
in A 1502/87 regarding the grant of the cinena licence to
the Mehrotras need not detain us |long. The H gh Court was
clearly right in holding that Pandey had no locus standi in
the mtter However, the issue of a wvalid licence to
Mehrotras will wultimtely depend on the outconme of their
right to occupy the prem ses in question. |If Pandey succeeds
in his contention that the building continues to be subject
to the provisions of the Act, then, obviously, the allotnent
of the building on its vacation by the Sharmas will have to
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be made by the Additional District Magistrate in accordance
with law and the Mehrotras will not be in a positionto

occupy the building and run the cinenma theatre in pursuance
of the |ease deed and the licence obtained by them This is
clear from the provision contained in S. 13 of the Act. If,
on the other hand, the contention of Pandey is not
acceptable, then the Mehrotras wll be entitled to run the
theatre in pursuance of the |ease deed in exercise of the
ci nemat ographi c |licence obtained by themlIn this view of the
matter, the grant of licence to the Mehrotras recedes to the
background and is only relevant to this extent that, in case
the lease of the building to the Mehrotras is held to be
contrary to the provisions of the Act, they may not be
entitled to the licence, a condi-
687
tion precedent for which wll be the availability, to the
exhibitor, of a building in which he has a right to exhibit
cinema shows. W may, therefore, |eave the controversy in
Cvil Appeal No. 1502/87, aside for the tinme being. W
shal |, therefore,” grant special leave to Pandey in the
Speci al Leave Petitions and proceed to dispose of the saneg,
as we have heard the | earned counsel on both sides
8. W nmy, at this stage, outline the schene and
salient provisions ~of the Act. Like other enactnents of its
type, it was a neasure designed to neet the acute shortage
of urban accomodatioon in U P. during and after the Second
Wrld War. The continuing increase in-urban popul ation and
the relatively slow pace of house-building activity mainly
due to shortage of  materials had rendered it necessary to
continue the controls on rents, letting and eviction inposed
earlier as a war neasure or tenporary |egislation. The |ong
title of the Act shows that one its objects was to provide
"for the regulation of letting certain classes of buildings
situated in wurban areas" and this object is given effect to
by the provisions of Sections 1 & 2 of the Act. By section
1, the Act is nmade applicable to all buildings in the urban
areas of the State. However, section 2 exenpts certain
buil dings form the operation of the Act. It is sufficient
here to extract the provisions of section 2(1), which read
t hus:
"Exenptions from operation of Act: (1) Nothing in this
Act shall apply to the follow ng namely:
(a) any building of which the Governnent or a
| ocal authority or a public sector Corporation is
the | andl ord; or
(b) any building belonging to or vested in a
recogni sed educational institution, the whole of
the inconme fromwhich is utilised for the purposes
of such institution; or
(c) any building used or intended to be used as a
factory within the neaning of the Factories Act,
1948 (Act No. LXIII of 1948) (where the plant of
such factory is |eased out along wth the
bui | di ng); or
(d) any building used or intended to be used for
any other industrial purpose (that is to say, for
the purpose of manufacture, preservation or
processi ng of
688
any goods) or as a cinema or theatre, where the
pl ant and apparatus installed for such purpose in
the building is |eased out along wth the
bui | di ng:
Provided that nothing in this clause shall apply in
relation to any shop or other building, situated within
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the precincts of the cinema or theatre, the tenancy in

respect of which has been created separately fromthe
tenancy in respect of the cinema or theatre; or

(e) any building used or intended to be used as a

pl ace of public entertai nment or amusenent

(including any sports stadium but not including a

cinema or theatre), or any building appurtenant

thereto; or

(f) any building built and held by a society

regi stered under the Societies Registration Act,

1860 (Act No XXI of 1860) or by a cooperative

soci ety, conpany or firm and intended solely for

its own occupation or for the occupation of any of

its officers or servants, whether on rent or free

of rent, or _as a guest house, by whatever nane

cal led, for~ the occupation of per sons having

dealing with it in the ordinary course of business

9 The clear effect of this section is that if any
buil ding falls wunder any one of the above clauses, it is
exenpt from the operation of the Act. The whol e case of the
| andl ords here is that the prenises in question falls under
cl ause (d) The appellant, on the other hand, starts fromthe
uncontroverted position that, as on 30.09 1984 the building
was covered by the provisions of the Act. It is contended
that, once this position is adnitted, ~there is no escape
fromthe conclusion that any subsequent Iletting of the
premni ses can only be'in the manner prescribed in Chapter 111
of the Act, which contains provisions for the regulation of
letting of prem ses governed by the Act. The scheme of these
provisions is that the District Magistrate nmaintains two
regi sters one of all vacanci es of buildings to which the Act
applies and the other, of all applications, by needy
persons, for allotment The vacancies cone to the notice of
the District Magistrate by —reason of an obligation inposed
on landlords and tenants to notify the vacancy or expected
vacancy to himwthin a stated (period (s. 15). There are
al so provisions of deened vacancy and a provision to
ascertain whether a building is vacant or not, with the
details of which we are not con
689
cerned The requirenments of acconmodation —are known from
applications in prescribed forns received from needy persons
fromtime to tine seeking an allotnent in general or of a

specific building which is or is likely to fall, vacant. The
vacancies are notified to public specifying a date on which
allotment will be considered with notice also to the

landlord. On the date fixed, the District Magistrate allots
the vacant building to the applicants in accordance with the
procedure and priorities outlined in the rules. The District
Magi strate, under s. 17, is required to nmake an-all ot nent
order within a specified period. Failing this, the l'andl ord
is entitled to require that the building shall be allotted
to a person of his choice and the District Mgistrate shal

conply wth his request unless there are special -and
adequate reasons not to do so but to allot the building to
sone other person. The landlord can also apply to the
District Magistrate to release the building to hinself The
| andl ord, however, <can secure a release order only in
certain circunstances outlined in sub-section (2) of section
16 It is unnecessary to set out these circunstances here and
it is sufficient to say that these circunstances do not
exist in the present case. Teeth are provided for the
enforcenent of the above schene by providing that, once
there is a vacancy, the building can be dealt with only on
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the basis of a release or allotnent order (s 16); that it
cannot be let out to any person other than allottee (s. 11);
and that any person occupying it otherwi se than in pursuance
of an allotment or release order shall be deemed to be an
unaut hori sed occupant of the building or part thereof (s.
13). Any contravention of the provisions of the Act is made
puni shable as a crimnal offence (s.31). On the strength of
these provisions, it is contended that, when the prem ses
became vacant on 30.9.84, the provisions of the Act were
applicable to it. It was not open to the landlords to flout
the requirenents of this Act and to proceed to let out the
prem ses to persons of their own choice. There was no
alternative for thembut to let out the premses to an
allottee or, if they could, to obtain release of the
prem ses to thenselves. They are not entitled to place the
buil di ng outside the purview of the Act by nerely declaring
that they intended to |let the prem ses thereafter along with
the plant  and machinery thus attracting the exenpti on under
section 2(1)(d). To permt the landlords to do so would
facilitate easy -avoidance of  the provisions of the Act by
| andl ords purporting or claimng to change the nature or use
of the property or the nature of the letting in such a way
as to fall under the terms of one clause or other of the
exenption section. This, it is wurged, should not be
perm tted.

| 0. On the other hand, the stand taken by the |andlords
is that section 2(1) exenpts certain categories of buildings
al t oget her from
690
the purview of the Act. In the present case, on the date of
notification of the vacancy, nanely, 6.3.87, -the building
let out was a theatre, with full cinenatographic equipnent
and furniture installed therein. It was -also the subject
matter of |ease, as a running cinenma theatre, in favour of
the Mehrotras. This being so, the building fell within the
cl ass of buildings exenpted wunder section 2(1)(d). It is
submitted that, the monment s. 2(1)(d) is attracted, the
building is automatically taken outside the purview of the
Act, even if, earlier, it had been a building to which the
provisions of the Act were applicable. It is submtted that
the Act is intended to regulate only the letting of
buil dings and not to regulate or control the devel opment of
conmmerce or to inpair the rights of the landlords to dea
with their property in any nanner they like.” It -is,
therefore, contended that the Hgh Court was right in
holding that the District Magistrate had no jurisdiction to
deal with the building under the provisions of the Act.

11. Though there is a plausibility in the contention
urged on behalf of the appellant, we are of opinion, on a
careful consideration of the schene and | anguage of the Act,
that the judgnment of the High Court should be affirned and
the appeal s di smi ssed.

12. Section 2(1) of the Act exenmpts fromthe operation
of the Act various clauses of buildings set out in clauses
(a) to (f) of that sub-section. The initial attenpt  on
behal f of the appellants was to suggest that the above
exenptions are available only where the prem ses in question
was of the nature specified in one or the other of those
clauses as on the date of the comencenent of the Act,
nanely, 15th July, 1972. W cannot accept this contention. A
perusal of the various clauses nmakes it <clear that the

buil ding should fulfill the <character indicated therein on
the date on which the provisions of the Act are sought to be
made applicable thereto. To give an illustration, clause (a)

exenpts "any building of which the Government or a |oca
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authority or a public sector corporation is the landlord."
In our opinionit is clear that even a building which m ght
have bel onged to private individuals since 1972 will
automatically fall within this exenption clause as soon as t
is purchased by the Governnent or a local authority or a
public sector <corporation. It wll not be correct to read
the section as conferring an exenption only on the buil dings
whi ch bel onged to the government etc. On 15th July, 1972 and
not to those acquired by themthereafter. The position nust
be construed |ikew se in respect of the other clauses too.

13. It is, however, strongly urged on behalf of the
appel l ants is
691
that in any event, the nature of the building has to be
determ ned as on 30th ~Septenber, 1984 on which date the
prem ses were vacated by the Sharmas. There is no dispute
that, as on that -date, the building was subject to the
provisions of the Act. That being so, and a vacancy havi ng
arisenin’/ such a building, it was the duty of the |andl ords
to have ‘intimted the sane to the District Magistrate and
then gone _through the procedure prescribed under the Act
before letting out the property to any person. Any letting
out of the property by themto the Mehrotras was unlawful in
view of s. 13 of the Act and the |andlords cannot be heard
to contend, on the/strength of such an unlawful letting that
the prem ses stand outside the purview of the Act. There is,
as we said earlier, a plausibility ~about this contention
but, in our opinion, it cannot be accepted as this
construction of the provisions ~would render 'the exenption
section totally unworkabl e.

14. W may first —consider the nature of the exenption
conferred by s. 2(1). It takes out of the provisions of the
Act certain clauses of buildings. Some of these exenptions
are based on the nature of the ownership of the property and
some of themon the nature of the use to which the property
is either put or intended to be put. So far as the former is
concerned, there can be no doubt that any building that
satisfies the ownership requirenents set out therein
automatically goes outside the purview of the Act. Thus,
under clauses (a) and (b), even if a building was previously
subject to the provisions of the Act, it will cease to be so
the monent it is purchased by a Governnent or a loca
authority or a public sector corporation or a recognised
educational institution. The vesting of the ownership of the
premises in one of the categories of bodies nentioned
effects a statutory cut off of the building from the
applicability of the provisions of the Act. The excl usion of
the Act woul d be automatic and does not need any application
by the previous or subsequent |andlord or any order by the
Additional District Magistrate under any of the provisions
of the Act. So far as clauses (e) and (f) are concerned the
exenption depends upon the nature of the use to which the
property is put. There is no difficulty in cases where the
building, at the time it falls vacant, was actually used for
the purposes specified in these clauses: say, as a place of
public entertainment or anusenent. It would, Ilike the
bui | di ngs described in clauses (a) and (b) fall outside the
provisions of the Act. So far there is no difficulty. But
the exenption conferred by these clauses takes in not only
actual user but also intended user; that is, the use to
which the property is proposed to be put, whatever may have
been the wuse it was put to earlier. Thus, if a building |et
out privately wearlier, is intended to be used as a place of
amusenment or entertai nnent or a Cooperative
692
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Society decides to convert a flat let out to an outsider
earlier into one for occupation by its own officer, it wll
stand outside the purview of the Act. Now we conme to cl auses
(c) & (d) which not only talk of user or intended user but
al so inmpose a further requirement that plant and apparatus
"is |leased out along wth the building”. This creates a
sonmewhat anomal ous situation. It is argued that, if the
buil ding had been | eased out earlier wthout the plant and
machi nery, it would be subject to the provisions of the Act
and cannot be leased out without the pernission of the
District Mgistrate; any such lease as may have been
purportedly entered into without such perm ssion would be
contrary to the provisions of s. 11 and therefore, invalid
and illegal. It is argued that where the building is let out
wongfully without an authorisation by the District
Magi strate, such letting should be ignored and it cannot be

said that the building "is let out" along wth plant and
machi nery. In our _-opi ni on this is not the correct
interpretation of these clauses. Wt they exenpt are: "a
buil ding intended to be used as a factory ..... where the

pl ant of such factory is |l eased out along with the building"
and a "building intended to be used for any other industria
purpose or a cinema or theatre where the plant and apparatus
installed for such purpose in the building is |eased out
along with the building". Each of these clauses should be
read as a whole and doing so, the exenption is not
restricted only to cases where thereis a prior valid | ease
of the building with plant and apparatus but. would also
extend to cases where, though the building earlier was
wi t hout such plant and apparatus or was not being used for
such purposes as are specified, the owner intends to put
themto the specified uses by letting them out with the
necessary plant and apparatus. The words "is '|eased"
therefore, do not <connote the idea of a wvalid actua
subsisting | ease of the building with plant on the date of
vacancy; they are only descriptive of the manner in which
the building is intended to be used. What is needed is (a)
that the building should be intended to be used by the
prospective tenant, for the purpose specified in either of
the clauses and (b) that in order to facilitate the purpose
bei ng achieved the building is intended to be let out to him
along with necessary plant and apparatus. —In our view,
therefore, even in respect of a building covered by the Act,
the Act wll cease to be applicable if, on a vacancy
occurring therein, the landlord intends to put it to the use
specified in clauses (c) to (f) and, in cases covered by
clauses (c) and (d), also intends to let it out for such use
along with the plant and apparatus necessary therefor.

15. W lean in favour of this interpretation, ~of an
automati c exclusion of certain classes of buildings fromthe
purview of the Act, for the follow ng reasons:

693

(i) The declaration in s. 2(1) that nothing in the Act

applies to A the classes of buildings nentioned therein

has to be given effect to. It is patent that buil dings
falling under clauses (a) and (b) go out autonatically.

A different rule cannot apply in respect of the other

cl auses.

(ii) The Act does not contain any provision or
machi nery whereby the owner of a building subject to
the provisions of the Act <can ask the D strict
Magi strate or other authority to record the purchase of
the property by the bodies specified in clauses (a) and
(b) or to grant permission for converting it into a
category of building for which exenption would be
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applicabl e under clauses (c) to (f). It does not
specifically confer jurisdiction on any authority to
adj udi cate upon a claim that a building falls within
the exenption clause and that the provisions of the Act
are, therefore, not applicable to it.
t(iii) on the other hand, under the schenme of the
Act on there being a vacancy in a building to which the
Act applies, it can only be re-occupied in terns of
either an allotnent order or a release order. A release
order under s. 16 can be only got in certain
circunmstances. It cannot be obtained by a | andlord for
the mere asking. The District Magistrate cannot rel ease
the building to the landlord, even if he is satisfied
of the landlord s intention to use the building in the
manner specified in one of the clauses of section 2(1)
and his intention to let it out wth plant and
apparatus. Thi's being so, the interpretation suggested
by the appellants would nean that, once a building is
subject to the provisions of the Act, it can never be
taken out of the Act even if the requirenments of
clauses (a) and (b) ~or the intended user in terns of
clauses (c) to (f) of s. 2(1) can be established. F
(iv) The above interpretation does not result in
facilitating any avoi dance of the provisions of the Act
as contended /for by the appellants. As rightly pointed
out on behalf of the landlords, the Act is intended to
regulate the letting of the premises but it is not
i ntended to curb commercial activities or to inpair the
right of the landlord to change the nature of the use
to which his building should be put. Rather, the manner
in which clauses (c) to (f) are phrased would show t hat
the intention of the Legi sl ature was to exenpt
bui | di ngs used or intended to be used for conmercial or
i ndustrial purposes and that intention should be given
effect to. A lease given by the landlord in this manner
694
cannot be attacked as illegal or collusive to get over the
provisions of the Act as there i's.nothing in law to prevent
the landl ord from doi ng so.

(v) The appellant’s argunent overlooks that the
restrictions in ss. 11, 13, 16 and other provisions are al
applicable only where the building does not fall under s.
2(1). Wien it does, the right of the landlord to let it out
to a tenant of his choice cannot be defeated by conti nuing
to read those restrictions nerely because  they were
applicable at one time to the property.

16. Naturally the question would arise as'to how the
guestion regarding the applicability of the ‘Act is to be
determned. It can certainly not be ipsi dixit of the
landlord. If a landlord acts on his own and lets out the
porperty or otherwi se deals with it, he takes the'risk and,
if he is found at fault, wll not only render hinself.
puni shabl e but will also be unable to resist an all ot ment of
the property by the District Magistrate in due course. Since
the District Magistrate has been empowered to deal wth
buildings to which the Act applies, it is for the District
Magi strate to satisfy himself, before he proceeds to dea
with any premises, that it is in fact a building to which
the provisions of the Act are applicable. It is open to the
landlord to intimate the vacancy but make a claimbefore the
District Magi strate that the Act has ceased to be applicable
to his building but he is not obliged to do this. Were the
landlord fails to do so, the Magistrate may consider the
issue if the vacancy in respect of the building is brought
to his notice. The District Magistrate has powers to inspect
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the property and then decide whether the Act continues to
apply or not. It is for the District Mgistrate to consider
the circunstances and to satisfy hinself that the |andlord
intends to let out the premises for one of the purposes

specified and, in respect of clauses (c) & (d), that he
intends to let it out not as a mere building but with plant
and apparatus. W would like to nmke it clear, however,

that, in this process, the District Magistrate has to
satisfy hinself on the nmaterials made available to him But
it will not be incunmbent or proper on his part to give
notice to or convene any of the proposed allottees of the
property and hear themon this issue. Whether a building is
one to which the provisions of the Act are applicable or not
is a matter which has 'to be decided by the District
Magi strate after hearing the landlord. It is a matter
between the |andlord and the Governnent. An application for
allotment nerely confers on the applicant a right to be
consi dered for allotment of ' a building to which the
provi sions of ~the Act are applicable,, and he has no rights
gua any. ‘property until the District Magistrate cones to the
concl usi on
695
that the building is~ one which he can deal with by way of
allotment. A

17. It was contended on behalf of the appellants that
the present case may be renmanded back to the District
Magi strate for a determnation, after hearing the
appel l ants, also on'the question whether the landlords in
the present case are entitled toan exenption. W are unable
to agree. W are of the opinionthat this determ nation has
to be arrived at by the District Magistrate after hearing
the landlord and on the basis of ~such “inspection or
enquiries as he may consider necessary. W are clearly of
the opinion that at this stage he should not permt the
intervention of any other party. A contrary interpretation
woul d make the provisions al nost inpossible of being worked.
There may be several applicants for allotnent, sone genera
and some with regard to the specific property. If they are
considered as having a right to be heard on the availability
of a property for allotnment, every one of -them nust be
allowed to intervene. Different persons might cone in _at
different stages and challenge the contention of the
landlord that the building is not available for allotnment.
The landlord nay have to face innunerable challenges by
various applicants at different points of- tine and they
mght claim that they want to | ead evidence and thus del ay
the proceedings. W do not think that all this is envisaged
under the Act. It is for the District Magistrate to come to
the concl usion whether a building is available for allotnent
or not, and once he decides that it 1is not a building to
which the Act applies, that is an end of the matter. |If he
comes to a conclusion that the building falls wthin the
provisions of the Act and the landlord is aggrieved, the
landlord’s renedy has only to be by way of a wit petition
where such conclusion is on its face erroneous or based on
no material or perverse

18. In the present case, the District Magistrate
regi stered the vacancy on 6.3.87; in other words, he came to
a conclusion, mainly on the basis of +the appellant’s
avernents, that the Act continues to be applicable to the
prem ses. The | andl or ds chal | enged this concl usi on
successfully in the wit petition. As pointed out by them
subsequent to 6.3.87, the District Mugistrate hinmself had
the property inspected and there is a report available on
record. Apparently, the District Magistrate has not applied
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his mnd to the terns of the report. Perhaps, in the norma
course, we would have sent the matter back to enable himto
do this. However, in the circunstances of the present case,
we think no useful purpose would be served by remitting the
matter Dback to the District Magi strate f or fresh
consi deration. As pointed out by the H gh Court, the report
of the Sub-Divisional Magistrate, the ternms of the |ease
agreenment and the registered | ease deed as

696
well as the application for, and the grant of, a
ci nematographic licence in the name of the Mehrotras,

clearly show that the landlord intended to let out the
property as a fully equipped cinema theatre and that they
have done so. In the face of this evidence, the District
Magi strate had clearly no jurisdiction to proceed with the
allotment of the premnises-in question. We would, therefore,
uphol d the findings of the Hi gh Court in this regard.

190 In theresult the appeals against the order dated
20.11.87 are dism ssed. In consequence of the view taken by
us, C A " No. 1502/87 has also to be dismssed. W direct
accordi ngly. In the circunstances, however, we nmake no order
as to costs.

S. L. Appeal and petitions disnissed.
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