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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO 3378 OF 2008
(Arising out of S.L.P.(C) No.23777/2007)

Commr. of Incone Tax, New Del hi ... Appel | ant (s)
Ver sus
Ms. Realest Builders & Services Ltd. ... Respondent ( s)
WTH

ClVIL APPEAL NO. 3379 COF 2008
(Arising out of S.L.P.(C) No.23778/2007)

ORDER

In S.L.P.(C No.23777/2007:

Leave granted.

This Civil Appeal is directed against the judgnment and order dated 17th
January, 2007 passed by the Hi gh Court of Delhi in I.T.A No.708/ 2006 by which the
Departnment’s Appeal stood di sm ssed.

The short point arising inthis case is: Wether incone accrued to the
assessee on registration of the sale deed in favour of the third party (plot purchaser)
or whether it accrued at the tine of execution of the tripartite agreenent? Accordi ng
to the Departnent, income accrued on the date of ‘execution of the tripartite
agreement when the assessee received full consideration of the plot and not in the

year in which the sale deed stood executed.
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In his assessnent order, the AO has given the working in support of his
order based on the basic sale price paid by the third party to the assessee, the cost per
Sq. Mr., the price paid by the assessee for the individual plot to DLF and the profits
wor ked out on that basis. The working shows that profit is worked out on sale of
i ndi vi dual plots.
According to the assessee, since there was no transfer of right, title and
interest upto the date of execution of conveyance, inconme did not accrue to the
assessee till the date of conveyance and, therefore, there was no accrual of incone at
the time of execution of the tripartite agreenent(s) which took place during the
Assessnent. Year 1994-95.
We are proceeding on the basis that the transaction in this case is genuine
as there is no challenge on that account by the Departnent. The basic controversy is
in the context of the year in which taxability arose. The basic controversy is in which
year the liability arose - whether it arose during the Assessnment Year 1994-95 or
whet her it accrued in the year when conveyance stood executed. Under the Incone
Tax Act, under Section 145, it is always open to the Departnent to insist on the
change in the nmethod of accounting followed by the assessee over the years (which is
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the case herein) if the inmpugned method of accounting results i'n under estimation of
profits/net income. In this case, no allegation of that nature was ever made by the
Departnment. In fact, the chart annexed at page 29 (Assessnent Order) al so does not
i ndi cate whet her the inmpugned nmethod of accounting foll owed by the assessee results

in under estimation of the profits/net income. Therefore, though we do not agree
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with the reasons given by the H gh Court in its inmpugned judgnent, since the
Depart ment has not gone into the above vital aspect regardi ng nethod of accounting
under Section 145 of the Income Tax Act, we see no reason to interfere with the

i mpugned j udgnent.

Bef ore concluding, we nmay state that the Hi gh Court has proceeded on the
basis of 'rule of consistency’. We do not agree with the view taken by the H gh Court
on that count. In cases where the Departnment wants to tax an assessee on the ground
of the liability arising in a particular year, it should always ascertain the nethod of
accounting foll owed by the assessee in the past and whether change in nethod of
accounting was warranted on the ground that profit is being under estinated under
the i npugned nethod of accounting. If the AO cones to the conclusion that there is
under estimation of profits, he nust give facts and
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figures in that regard and denonstrate to the Court that the inmpugned nmethod of
accounting adopted by the assessee results in under estimation of profits and is
therefore rejected. therw se, the presunpti on woul'd be that-the entire exercise is
Revenue neutral. In this case, that exerci se has never been undertaken. The AO was
required to denonstrate both the nmethods, one adopted by the assessee and the other
by the Departnent. In the circunstances, we see no reason to interfere with the
concl usi on given by the High Court and the Tribunal

Cvil Appeal is, accordingly, disnm ssed.
In S.L.P.(C) No.23778/2007:

Leave granted.

Cvil Appeal is dismssed in terns of our above order in Cvil Appea
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arising out of S.L.P.(C No.23777/2007.

................... J.
(S. H KAPADI A)

(B. SUDERSHAN REDDY)
New Del hi ,
May 07, 2008.




