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Order 16 of Suprene Court Rules and  Order 41 GCvi
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HEADNOTE:

Section 13A was introduced in Rajasthan Prem ses (Con-
trol of Rent and Eviction) Act, 1950 by an / Ordi nance on
Sept enber 29, 1975, The Ordinance was |ater replaced by an
Act. Cause (a)of the section provides that no Court shall
in any proceedi ng pending on the date of the commencenent. of
the Amending Odinance, pass any decree in favour of  a
landlord for eviction of a tenant on the ground of non-
paynment of rent under certain circunstances. Clause (b)
provides that in every such proceeding the Court shall, —on
the application of the tenant, made within 30 days from the
date of the presentation of the menorandum of appeal /or
application for revision, determne the amobunt of rent in
arrears. Clause (c) provides that the provisions of els.
(a) & (b) shall, nutatis nutandis, apply to all appeals, or
applications for revision, preferred or - nade after the
conmencemnent of the Amendi ng Ordi nance. Explanation (b) to
the section defines a proceeding to nean a suit, appeal or
application for revision. Section 22(1) provides that from
every decree or order passed by the Court under the Act, an
appeal shall lie to the Court to which appeals ordinarily
lie :fromoriginal decrees and orders passed by such forner
Court .

On the ground of non-paynment of rent, a decree of evic-
tion was passed agai nst the appellant, who was the respond-
ent’s tenant. The High Court having affirnmed the decree on
appeal, the appellant filed an application for special |eave
to this Court on Septenmber 23, 1975. The Ordi nance intro-
ducing s. 19A was passed on Septenber 29, 1975. This Court
granted special |eave on Novenmber. 1975.
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In appeal to this Court it was contended by the appel-
lant (1) that since the application for special |eave was
pendi ng before this Court on the date of the comencenent of
the Ordinance, the case was governed by s. 13A (a) and (b)
of the Act; (2) in the alternative since, as a result of the
grant of special |eave, an appeal had been pending before
this Court, the appellant was entitled to the protection of
s. 13A(c) of the Act.

Di sm ssing the appeal
HELD: (Per Chandrachud and Goswani, JJ)

(1)(a) In order to attract s. 13A(a) a suit, appeal or
application for revision nust be pending on the date of the
commencenent of the Ordinance. An application for specia
| eave under Art. 136 of the Constitution cannot be equated
with the ordinary remedy of appeal as of right under any
provision of law. It is an extraordinary right conferred
under the Constitution, within the discretion of the Supreme
Court and an application for special |eave does not cone
wi't hi n"the contenpl ati on of appeal pending before the Court
under s.~ 13A(a). The collocation of the words "suit, a.
appeal-or application for revision" used in the explanation
to denote "proceeding", shows that the suits and regular
appeal s therefrom as provided under the ordinary |aw and
applications for revision alone are intended. [329C & B]

325

(b) The expression "presentati on of nmenorandum of appeal"”
under s. | 13A (c) chines with the -construction that the
| egislature 'clearly intendedto include only the hierarchy
of appeal s under the Code of Civil Procedure. [330D

(c) Under s. 13A(c) read with s. 13A(b) in a pending
appeal, the tenant has to nmamke an application within 30 days
"fromthe date of presentation of the nenorandum of appeal".
There is no provision in an appeal by special |eave for
presentation of menor andum of appeal, under r. 11 of
O XVI. of the Suprene Court Rules, on the grant of specia
| eave, the petition for special leave is treated as the
petition of appeal. In . contrast under O 41 'r. 1(1) of the
Code of Civil Procedure, every appeal shall be preferred in
the formof a menorandum signed by the appellant and pre-
sented to the Court. [329H]

(d) The termnus a quo for the purpose of s. 13A(c) is
from the date of presentation of the menorandum of appeal.
Since no petition of appeal has to be presented in the
Supreme Court after the special |eave is granted, such a
contingency of appeal to this Court-by way of special |eave
is not intended to be covered by s. 13A(c). [330(C

(2) Section 22 cannot assist the appellant in this case.
Wiile s. 22(1 ) qualifies the decree or order as being
"under this Act" s. 13A does not describe "proceedi ng" to be
under the Act. [330E; 332(C]

The Act provides for the institution of serious in two
different foruns nanmely, the lowest Court | of conpetent
jurisdiction, which is the Gvil Court, and the other before
a Magistrate on the executive side. [332F]

Appeals or applications for revision under s. 13A(c)
relate only to decrees in suits-for eviction based on the
ground of non-paynent of rent. Such appeals or applications
for revision under s. 13A(c) are not contenplated under s.
22. Decrees or orders passed by the Court under the Act,
agai nst which appeals and revisions are provided in s. 22,
do not take in decrees and orders passed in a suit for

evi ction. Usual rights of appeal and revision wll be
available in the latter class of suits. To hold otherw se
will be to deny a right of second appeal to a |litigant,

whether it is landlord or tenant, against a decree in an
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eviction suit whichis clearly not the intention of the
| egi sl ature. Second appeal is only barred in case of de-
crees or orders passed under the Act. [332H

(Per S. Murtaza Fazal Ali, J.)

Proceedings in this Court would not fall wthin the
ambit of cls. (a) and (b) of s. 13A. [338F]

(a) The Explanation to the section clearly shows that
the word "proceedi ng" refers only to such proceedi ngs as my
be pending in any suit, appeal or application for revision
under the Act. The use of the words "such proceedings" in
s. 13A(b) shows that the proceedings contenplated by s. 13A
are really proceedings referred to in the explanation, which
nmeans proceedings in the nature of suits, appeals or appli-
cations for revision as referred to in s. 22. [338E-F]

(b) Section13A(c) would not apply to the present case.
The benefit conferred by el. (c) would apply only to appeal s
and applications for revision filed under the Act as provid-
ed by s 22. ~The true interpretation of cl. (c) would be
that this clause contenplated the sane proceedi ngs as con-
templ ated by els. (a) and (b), nanely, proceedings indicated
in_the explanation. [338GH]

(c) An appeal by special leave is a special renedy
provided by Art. 136 of the Constitution and the |egislature

must be presuned to be aware of this special renmedy. |If the
intention 'was'to extend the benefit to appeals for specia
| eave, it should have been clearly stated in el. (c).
[ 339B]

(d) The Supreme Court Rules nake a clear-cut distinction
between an application filed for the grant of special |eave
and a petition of appeal, if the leave is granted. The

constituents and ingredients of an application for specia
| eave to appeal are quite different fromthose of a nenoran-
dum of appeal under O X LL-r. 1(2) of the Code of G vi
Procedure. [339D

326

(e) The provisions of O XLI, r. 1(2) C.P.C require that the
nmenor andum of appeal has to set forth under /distinct heads,
the grounds of objections to the decree appeal ed from No
such requirement is to be found in the Suprene Court - Rul es
either for an application for special leave to appeal or in
the petition of appeal whichis requiredto be filed if
certificate by the Hi gh Court is granted. The legislature
nust be. presuned to be aware of the difference between an
application for special |eave to appeal and a nenorandum of
appeal . Though r. 11 of O XVI of the Suprenme Court Rules
provides that the petition for special | eave would be treat-
ed as a petition of appeal after the special |eave is grant-
ed,it cannot be equated with a menorandum of appeal contem
plated by s. 13A(c) of the Act. [339G H]

(f) The fact that s. 13A(c) nentions the words "from the
date of the presentation of the nemorandum of appeal |or
application for revision" clearly indicates that the reme-
di es contenpl ated by the Act are renedi es of appeal and
revision as provided for by s. 22 of the Act. [339H]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1743 of
1975.

(Appeal by special |eave fromthe judgnent and order
dated 5.9.1975 of the Rajasthan High Court in S.B. Cvil 2nd
Appeal 302 of 1974)
M Jain,., for the appellant.

S.C. Agarwala and V.J. Francis, for Respondents 1 & 2.
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The Judgrment of Y.V. Chandrachud and P. K. Goswami, JJ.
was delivered by Goswam, J.S. Murtaza Fazal Ali, J. gave a
separate Opi ni on.

GOsSWAM ,  J. The facts of the case relating to this
appeal by special |eave have been fully described in the
judgrment of our |earned brother, Fazal Ai, J. We agree
with the conclusion reached by himthat this appeal should
be dismssed. W also agree with our |earned brother that
the appeal should be disnissed on the nerits.

However, so far as the question of law that arises in
this appeal, we would like to confine our decision to the
reasons given hereinafter.

The question of law ,that arises in this appeal is as to
whet her an application for special |eave or an appeal by
special leave “to thin, Court is an "appeal" wthin the
meani ng of section 13A of the Rajasthan Prem ses (Control of
Rent and Eviction) Act 1950, as anended by the Rajasthans
Ordi nance No.~ 26 of 1975 (briefly the Act). We shoul d,
t herefore, read section 13A

"13A. ~ Special provisions relating to pend-
ing and other

matters: Notw thstanding anything to
the contrary

in this Act as it existed before the
comrencenent of

the Ordinance or in any other |aw,

(a) no court shall, in any proceeding
pending on the date of comencenent of the
amendi ng O di nance pass any decree in favour
of a landlord for eviction of a tenant on the
ground —of non-payment of rent, the tenant
appl i es under clause (b) and pays to
327
the landlord,. or deposits in court, wthin
such time such aggregate of the ampunt of rent
in arrears, interest thereon and full costs of
the suit as may be directed by the court under
and in accordance with that clause;

(b) in every such proceeding, the court
shall, on the application of the tenant  nade
within thirty days fromthe date of ~comence-
ment of the anmendi ng O-dinance, notw thstand-
ing any order to the contrary, determne the
amount of rent in arrears upto the date of the
order as also the amount of interest thereon
at six per cent per annum and costs of the
suit allowable to the landl ord; and direct the
tenant to pay the anmount so determined wthin
such time, not exceeding ninety days, as nay
be fixed by the court, and on /such paynent
bei ng made within the tine fixed as af oresaid,
the proceeding shall be disposed of as if the
tenant had not conmmitted any default;

(c) the provisions of clause (a) —and (b)
shall mutatis nmutandis apply to all appeals,
or applications for revision, preferred or
made after the commencenent of the anending
Ordi nance, agai nst decree$ for eviction passed
bef ore such conmrencenent with the variation
that in clause (b), for the expression "from
the date of comencenent of the anending
Ordi nance" the expression "fromthe date of
the presentation of the nmenorandum of appea
or application for revision" shall be substi-
tuted;
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(d) no court shall in any proceeding pending
on the date of commrencenent of the anmendi ng
Ordi nance, pass any decree in favour of a
landlord for eviction solely on the ground
that due to the death of the tenant as defined
in clause (vii) of section 3 as it stood
bef ore the commencenent of the anmending Ordi-
nance, his surviving spouse, son, daughter and
other heir as are referred to in sub-clause
(b) 04 clause (vii) of section 3 were not
entitled to the protection against eviction
under this Act as it stood before the com
nmencenent of the anending O dinance;

(e) ~no decree for eviction passed by any
court before the commencenent of the anending
Ordi nance shall, unless the sane al r eady
stands executed before such commencenent, be
executed against the surviving spouse, son
daughter -and other heir as are referred to in
sub-cl ause (b) of the clause (vii) of section
3 if such decree was passed solely on the
ground as is referred to in clause (d) and
such decree shall be deened to be a nullity as
agai nst them and

5 --1546SCl /77
328
(f) the provisions of clause (d) shall nutatis
nmut andi s apply to all appeals, or appli-
cations for revision preferred or made, after
the conmencenent of the amendi ng
Ordi nance, and
Expl anati on: For the purposes of this section

(a) anrending Ordinance neans the Rajas-
than Premses (Control of Rent and Eviction)
(Amendrent) Ordi nance, 1975; and

(b) ‘'proceeding’ neans suit, appeal or
application revision."

Even in the original Act passed in 1950 section 13(1)(a)
was there with two provisos and there was restriction
agai nst eviction. Under section 13(4) of the original Act a
ri ght was conferred upon the tenant in a suit founded on the
ground of non-paynent of rent to pay the arrears with inter-
est and costs as determ ned by the court on the first day of
hearing wthin the outside linmt O fifteen days from the
date of the order. |If ,the tenant conplied with the order
the suit for eviction stood dism ssed,

By the Amendi ng Raj asthan Act 12 of 1965 section 13A was

i ntroduced. Sub-section (4) of section.13 of the origina
Act was substituted by still preserving the tenant’s @ right
to pay the arrears with interest and costs within the out-
side limt of tw nonths and on paynent of | the sanme no

decree for eviction on the ground of nonpaynent of rent
shall be passed. The Rajasthan O di nance No. 26 of 1975
inter alia has amended the opening non-obstante clause of
section 13A and except for substituting the word ’'Act’ by
"Ordinance’ in clauses (a), (b) and (c) nothing else has
been al tered.

Section 13A is selective enough. Only one type of
eviction decree which is solely based on the ground of non-
paynment of rent is taken care of extending still further the
period for paynment ,of arrears with interest and costs.
Under section 13A, as anended, the benefit is available in
pendi ng suits of that category, appeals therefromand appli-
cations for revision pending on the date of conmencement of
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the Ordinance, that is, on 29th Septenber, 1975.

The decree of eviction with which we are concerned in
this appeal is founded on the ground of non-paynent of rent
as specified in section 13(1) (a).

There is a two-fold submission bY the |earned Counse

for the appellant. First, in viewof the fact that the
appel l ant | odged on 23rd Septenber, 1975, an application
under Article 136 of the Constitution praying for specia
| eave to appeal against the judgnent of the H gh Court and
the Ordi nance was passed on 29th Septenber, 1975, after that
application, his case is governed by section 13A(a) and (b)
of the Act. In the alternative, the appellant submits that
at any rate after the special |eave had been granted by this
Court there was an appeal reading against the judgnment of
the Hi gh Court
329
and sincehe subnmitted an application within 30 days from
the grant of Special |eave his case is covered by section
13A(c) of the ACt.
" _Wth regard to the first subm ssion it nmay be pointed out
that —an application for special |eave under Article 136 of
the Constitution against a judgnent or an order cannot be
equated with the ordinary renedy of appeal, as of right,
under any provisions of law. It is an extraordinary right
conferred /under the Constitution, within the discretion of
,this Court, :and such an application for Special |eave does
not cone within the contenplation of appeal pending before
the court under Section 13A(a). It is true that the word
"proceedi ng" winch appears in section 13A(a) and (b) neans
suit, appeal or application for revision according to the
Expl anati on appended to section 13A. Therefore, in order to
attract section 13A(a), a suit, appeal or  application for
revision ,nust be pending on the date of commencement of the
Ordi nance No. 26 of 1975.

In view of the connotation of the wordl "proceeding" as
gi ven under the Explanationto section 13A it is inpermssi-
ble to extend the neaning of the word "proceeding”" to in-
clude an application for Special |eave under Article 136 of
the Constitution. The collocation of the ‘Wrds, | "suit,
appeal or application for revision" in the Explanation to
denote "proceeding®" would go to showthat suits, regular
appeals therefrom as provided under the ordinary |law and
applications for revision alone are intended. ~ It is incon-
cei vabl e that if the legislature had intended to include
within the anmbit of "proceeding" an application for specia
| eave under Article 136 of the Constitution it would have
omitted to mention it in express terns.

W wll now deal with the second | submission of the
appellant. which is the alternative argument.

It is submtted by the appellant that even/'if an appli-
cation for special leave is not an appeal for the purpose of
section 13A(a) in view of the fact that |eave of this  Court
had been obtained and an appeal had been pending in pursu-
ance of the grant of special |leave he iS entitled to  invoke
the protection under section 13A(c). It is on that basis
that the appellant submitted a second application relying
on section 13A(c).

Under Order XVI, rule 11 of the Suprenme Court Rules, on

the grant of special |eave the petition for special |eave
shall, subject to the paynment of additional court fee, if
any, be treated as the petition of. appeal and it shall be

regi stered and nunmbered as such. Under section 13A(c) read
with section 13A(b), in a pending appeal, the tenant has to
make an application within 30 days fromthe date of the
presentation of the menorandum of appeal . There is no
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provision in an appeal by special |eave for presentation of
a nenorandum of appeal, but, as stated earlier, under rule
11 on the grant of special |eave the petition for specia
leave is treated as the petition of appeal and registered
and nunbered as such.. W may in this connection contrast
the provisions of the Cvil Procedure Code where the proce-
dure is laid down for appeals. Oder 41, Cvil Procedure
330

Code, deals with appeals fromoriginal decrees. Under sub-
rule (1) of rule 1 of Order 41, every appeal shah be pre-
ferred in the form of a menorandum signed by the appell ant
or his pleader and presented to the court or to such officer
as it appoints in'this behalf. Under Order 42, the rules of
Order 41 shah apply, so far as may be, to appeals from
appel l ate decrees. Sinmlarly the same procedure, as under
Order 41, is provided for under Order 43, rule 2, wth
regard to appeals fromorders. It is, therefore, clear that
under the Ci vil Procedure Code an appeal has to be preferred
in the formof a menorandum and presented to the court or to
such of ficer appointed by the court in that behalf.

The question of limtation provided under section 13A(b)
and (c) is inmportant and the termnus a quo for the purpose
of section 13A (c) is fromthe date of presentation of the
menor andum of appeal. Since no petition of appeal has to be
presented in this court after special |leave is granted, such
a contingency of appeal to this Court by way of specia
leave is not intended to be covered by section 13A(c). On
the other hand the expression "the presentation of the

menor andum of appeal" in section 13A(c) chines with the
construction that the 'l egislature clearly intended to in-
clude only the hierarchy of appeals under the Cvil Proce-

dure Code wherein presentation of the nmenorandum of appea
is an obvious requisite.

We may next deal with the question whether section 22 of
the Act is of assistancein deciding this controversy since
our |earned brother’s conclusion has receiyved sust enance
also fromthe said section. W do not think so.

Before we proceed further we nmay turn to sonme ~of the
material provisions in the Act.

Section 6 provides for fixation of standard rent  and
under sub section (1 ) thereof the landlord or the tenant
may institute a suit in the lowest court of conpetent
jurisdiction for fixation of standard rent for any prem ses.
Sub-section (1) of section 7 provides for fixation of
provi sional rent by the sane court wupon the institution of a
suit under section 6. Under sub-section (4) of section 7
any failure to pay the provisional rent for any nmonth by the
fifteenth day of the next followi ng nonth shah render the

tenant liable to eviction under clause (a) of  sub-section
(1) of section 13, and all suns due fromthe tenant as such
rent shall be recoverable fromhimas if the order wunder

sub, section (1) were a decree of the court in a suit flor
peri odi cal paynments. Section 11 provides for procedure for
increasing rent and the landlord may bring a suit under
subsection (3) of section 11 for increasing rent or standard
rent in the |owest court of conpetent jurisdiction. Under
sub-section 11(4) the court shall, after such sumary en-
quiry, as it may think necessary, make orders according to
law, and a decree shall follow Section 19A provides for
payment, remttance and deposit of rent by tenants and the
court for the purpose of that section as well as for sec-
tions 19B and 19C with respect to any |ocal area neans any
civil court which may be specially authorised by the State
Gover n-

331
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ment by notification in this behalf, or where no civil court
is so authorised; the court of the Munsif, and the court of
the Cvil Judge, where there is no court of Minsif having
jurisdiction over the area.

Section 12 provides for dealing with disallowance of
anmenities by the landlord by the Magistrate. The Magistrate
neans the sub Divisional Magistrate having jurisdiction
over the place where the prem ses in question are situated
and includes such other Executive Mgistrate having juris-
diction over and sitting at that place, as the State Govern-
ment may enmpower in this behalf section 3(i)]. Under sub-
section (6) of section 12 the order of the Magistrate under
subsection (3) shall be executed by the Minsif having juris-
diction, or where there is no Minsif, by the Civil Judge
having jurisdiction over the area in which the prenises are
situated as if it were a decree passed by such Minsif or
CGvil. Judge, as the case may be. Next,section 17 describes
the powers of ‘a Magistrate to require prem ses to be let and
certain orders can be passed under that section by the

Magi strate. Simlarly section 19 enables the Magi strate
to pass certain orders with regard to the vacant building
sites.

From a conspectus of the above provisions it will be seen

that there are two types of forums for instituting action
under the/ Act. One category of actions is taken to the
| owest court’ of conpetent jurisdiction which is a civi
court and the other category is lodged before the Magistrate
on the executive side.

The word court, however, is not defined in the Act but for
pur poses of sections 19A, 19B and 19C. Wiile the foruns are
specified for certain types of actions enunerated in the Act
no court as such is specified in the Act for entertaining

suits of eviction by landlord against a tenant. It is,
therefore, nmanifest that such suits will lie in the ordinary
civil court of conpetent jurisdiction. That court wll,

however, have to take into-account the relevant provisions
of the Act, for the purposes of determ nation of controver-
sies raised before it. The benefits conferred by the Act

upon the tenants will have to be given by the /civil court in
trying eviction suits. Wiere thereis a bar of eviction
under the Act the court will have to give effect to it.

As is clear fromthe above narration that there is . a
di chotony of forunms under the Act, sone matters are | odged
before the |owest court of conmpetent jurisdiction and sone
others before the Magistrate. There is a tertium quid,
nanely, the usual court which is available to the |[|andlord
for instituting suits for eviction against tenants. The
| andl ord, however, will have to take note of the provisions
under the Act and conply with those provisions in such a
litigation. The tenant also, in such suits, will be able to
claim all the benefits conferred upon him under the Act
which the courts will, in appropriate cases, | grant.

In the above background of the provisions in the Act
section 22 which provides for appeals and revisions may / be
read:

332

"22(1) Fromevery decree or order paSsed by
a. court under this Act, an appeal shall lie
to the court tO which appeals ordinarily lie
from original decrees and orders passed by
such former court.

(2) No second appeal shall lie from any
such decree or order
Provided that nothing herein contained shal
affect the powers of the H gh Court for
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Raj ast han in revision;

(3) Any person aggrieved by an order of
the. Magistrate may, within fifteen days from
the date of-such order, appeal therefrom to
the District Mgistrate or such. authority. as
the State CGovernnment may fromtine to tine
appoint in that nmonth."

It is very significant that while SectiOn 22( 1) quali-
ties the decree or order aS being "under this Act", Section
13A, on the contrary, does not describe "proceeding" to be
under the Act.

Section 22(1) refers to every decree or order passed by a
court under this Act. The decree or order passed. under
this Act nust,therefore, have reference to those passed
under Sections 6, 7, 11, 19A and 19C. Sub-section (2) pro-
vides that no second appeal shall lie fromany such decree
or order. Such decrees or orders are, therefore, again
referable to those passed under the above nentioned sections
under ~ the Act, While a second appeal is barred in case of
those decrees and orders under the Act the Hgh Court’s
power -of revision is not barred. Sub-section (3), of section
12 provides for appeal's froman order of a Magistrate to the
District Magistrate or such authority as may be appoi nted by
the CGovernnent. As noticed earlier Certain orders are
passed by.the Magistrate under section 1,(3), Section. 17
and section / 19 Section ,22(3) makes provision of appea
agai nst such orders passed under section 12(3), section 17
and section 19.

It is, therefore, clear that the Act provides for the.
institution of  actionsin tw different. foruns and also
nmakes provision for appeals and revisions agai nst orders and
decrees passed under the Act. There is no provision in the

Act for institution of suits for eviction which will, there-
fore, lie in the ordinary =courts of conpetent jurisdiction
Appeal s, also revisions, where conpetent, will lie against
' decr ees in eviction suits in the wusual hierarchy of
Courts.

It is manifest froma perusal of the schene of the Act
that appeals or applications for revision ‘under 'section
13A(c) relate only to decreesin :suits for eviction based
on the ground. of nonpayment of rent. Such appeal s or appli-
cations for revision under section 13A(c) are not contem
pl ated under section 22 of the Act. As shown above,  decrees
or orders passed by the court under the Act against which
appeal s and revisions are provided in Section 22 do not take
in decrees or orders passed in a Suit for -eviction. ‘Usua

rights of appeal and revision will be ~available in the
|atter class of

333

suits. To hold otherwise will be to deny a right of second

appeal to a litigation, be he a landlord or -tenant, against
a decree in an eviction suit which is clearly not the inten-
tion of the legislature. Second appeal is only barred /in
ease of decrees or orders passed under the Act to which a
copi ous reference has been nade herei nabove with reference
to the various provisions of the Act.

Wth regard to execution proceedi ngs, it. woul d
appear that these are outside the schene of clauses (a) to
(c) of section 13A but it is unnecessary to express any firm
opinion on that point since it does not arise in this ap-
peal

We are of opinion that the appellant cannot take advan-
tage of section 13Ain this appeal by special |eave. H s
applications under section 13A stand disnissed. The appea
is, therefore, dismssed, but there will be no order as to
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costs.

FAZAL ALlI, J. This appeal by special leave involves a
guestion of |aw regarding the anmbit and.scope of s. 13A of
the Rajasthan Prem ses (Control of Rent and Eviction) Act,
1950 as amended by Ordi nance No. 26 of 1975 dated Septenber
29, 1975 which was later replaced by an Act.

The appeal arises in the follow ng circunstances.

The defendant/appellant along with his t wo br ot hers
Padam Chand and Tara Chand had taken on | ease a shop at a
nmonthly rent of Rs.60/- fromthe plaintiffs/respondents as
far back as Septenber 1, 1961. The shop was situated in
Tripolia Bazar, Jaipur City (Rajasthan). The plaintiffs
served a notice of eviction wunder S. 106 of the Transfer.
of Property Act on the appellant and his two brothers
term nating. the tenancy and directing. themto vacate the
prem ses..As ~the tenants did not Vacate the prem ses, the
plaintiffSinstituted the present suit..in the Court of the
Munsi ff East, Jaipur City,_ claimng eviction of the appel-
lant and his two brothers on ne ground that they had not
paid or tendered rent for a period of, six nmonths from Magh
shukla 1, smvt. 2021..1n the plaint the plaintiffs also
averted that the. shop was required by themfor their own
use and occupation and that the tenants had sublet the shop
to Rajasthan Bartan Bhandar. w thout the consent of the
plaintiffs, We might nmention here that these two grounds.
taken by the plaintiffs have been held by all the Courts to
be conpletely disproved, and.the suit was decreed by the
District Judge and the High Court nmainly, on. the ground
that thetenants had defaulted in payment of rent for a
Perid of six  nmonths and were, therefore, liable to be
ej ected under the provisions. 0f the Rajasthan prenises
(Control. of Rent and Eviction) Act, 1950--hereinafter
referred to as '"the Act’. It appears that ‘after summonses
were served on all the three .defendants including the
appel lant, two of the brothers of the appellant, Viz., Padam
Chand and Tara Chand put in-their appearance, but the appel -
| ant despite the service did not put in his appearance. In
fact the counsel who was appearing for the other two defend-
ants had been instructed to -appear for ‘the appellant
al so, but the Vakal at nama was not signed by the appellant.
The appel | ant appears to have taken advantage of
334
this lacuna in contending that he had not participated in
the proceedings of the Trial Court. On February 14. 1966
the defendant Tara Chand noved an application under s..13 of
the Act praying to the Court that the rent due nay be
determined and the defendants may be directed to deposit
the rent. The Court accordingly determined the rent on
March 1, 1966 and directed the defendants to deposit 'a sum
of Rs.398-75 Paise on or before April 19, ~ 1966. As the
rent was not deposited, the plaintiffs noved an application
for striking out the defence of the defendants against
eviction for their failure to conply with the provisions
of s. 13(4) of the Act. The Court accordingly by .ts
order dated Decenber 14, 1966 struck out the defence of
the defendants. It nay be pertinent to note that although
the appellant had not put in his formal appearance he under-
stood the order of the Trial Court dated Decenber 14, 1966
striking out the defence and treated the same as having
been passed not only against his brothers Padam Chand and
Tara Chand, the two defendants, but al so agai nst hinself and
accordingly he along with his brothers preferred an appea
against that order to the Senior Cvil Judge, Jaipur City
on Cctober 30, 1967. This appeal was ultinmately disnissed
and then the three defendants flied an application for
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revision before the Hi gh Court which was al so di sm ssed by
the Hi gh Court by its order dated Septenber 19, 1968. Thus
it is manifest that the appellant was fully aware of the
proceedi ngs that had taken place as also of the order that
had been passed agai nst the defendants striking out their
def ence. VWen the record was received back by the THa
Court, Shri Tara Chand Jain Advocate of the defendants
i nforned the Court on Novenber 26, 1968 that he was hol ding
brief only on behalf of the two defendants Padam Chand and
Tara Chand and not on behal f of the appellant Gyan Chand.
The Court accordingly passed an order that the suit was to
proceed ex parte against the appellant. On Novenber 30,
1968 the appellant flied an application for setting aside
the ex parte order passed against himand this application
found favour wth the Trial Court and was accordi ngly
al | owed. The appellant was allowed to file his witten
statenment ~which he filed on January 27, 1969. Thereafter
the appell ant applied to the Court for determning the rent
due to the plaintiffs but that application was rejected on
the ground that no amount of rent was payable as t he
entire rent due had already been paid by the other two
def endants. Thereafter the plaintiffs flied an application
before the Trial Court for striking out the defence against
Gyan Chand as he had not conplied with the order under s.
13(4) of the Act passed by the Court previously. The Trai
Court, however, did not pass any orders on that application
and ultimately dism ssed the suit holding that there was no
defaul t.

It may be. stated at the outset that when the appellant
applied for setting aside the ex parte order he gave no
expl anati on whatsoever for his non-appearance in the suit,
after the summonses were served on himbut nerely tried to
explain his absence on November 26, 1968. W have already
pointed out that the appellant knew very well that the
defence had been struck, out by an order of the Court and
had actually joined in the appeal and the revision flied by
the other two defendants. ( In spite of that for two years he
kept quiet and gave no explanation whatsoever for not
appearing before the
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Court and participating in the proceedings until -~ Novenber
30, 1968. This delay of two years which has been seriously
conment ed upon by the High Court has not been expl ai ned
satisfactorily by the appellant.

After the suit was dism ssed by the Trial Court, the
plaintiffs filed an appeal before the Additional District
Judge who allowed the appeal holding that the defendants

were defaulters and accordingly decreed the suit. The
grounds of subletting and personal requirenment as alleged
by the plaintiffs were, however, held not proved. Ther eaf -

ter there was second appeal to the Hi gh Court which affirmed
the judgnment of the District Judge and nmintained the decree
passed by the District Judge. The Hi gh Court has rightly
poi nt ed out that the conduct of the appellant “in not
gi ving any explanation for not participating in the proceed-
ings despite service of the sunmonses speaks vol unes
against him The argunent of the appellant that the entire
proceedi ngs should be cancelled as they had taken place in
hi s absence was rightly rejected by the Hi gh Court. In view
of the ~concurrent findings of fact recorded on this point
by the District Judge and the H gh Court, we are not at al

inclined to interfere, in this appeal by special |eave, with
the nerits of the case decided by the Courts below we are
satisfied that the appellant was not diligent at all and has
to thank his stars if the decision of the Courts bel ow went
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agai nst himlIn these circunstances, we do not propose to
enter into nerits of the appeal

M. Jain, however, raised a pure question of |aw flow ng
fromthe amendnment by which s. 13A was introduced in the Act
by virtue of Ordinance No. 26 of 1975. M. Jain submtted
that the statutory benefit conferred by s. 13A would have to
be extended to the appellant before this Court also and
since the rent due had already been paid and the appellant
was prepared to pay the costs and interest, the suit should
be dismissed. In order to appreciate this point, it may be
necessary to state the sequence of facts. The H gh Court
di sm ssed the second appeal of the appellant on Septenber 5,
1975. Against this judgnent, the appellant filed an applica-
tion for special leave in this Court on Septenber 23, 1975.
Six days lateri.e. on Septenber 29, 1975 Ordinance No. 26
of 1975 dated Septenber 29. 1975 introduced s. 13A by anend-
ing the Act. On Cctober 28, 1975 the appellant filed a
Cvil Mscellaneous Petition in this Court praying that the
Court ~ may issue directions under the newy amended s. 13A
(c) of the Act. On Novenber 14, 1975 this Court granted
special | eave. On Decenber 11, 1975 another Cvil M scell a-
neous Petition was filed by the appellant renewing his
prayer for directions to be given by this Court under s. 13A
of the Anending Act. The significance of these Cvil M s-
cel l aneous,/ Petitions appears to have been that if the spe-
cial leave petition was not treated as an appeal, then the
nonent the special |eave was granted by this Court the
appeal stood admtted by thi's Court and, therefore, the
second application was filed for directions under s. 13A of
the Act as anended.

M. Agarwal a counsel for the respondents has vehenently
contended that s. 13A of the Act woul'd have absolutely no
application to appeal by special |eave filed in this Court.
In order to appreciate
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this point it may be necessary to exam ne the | anguage and
the circunmstances under ‘which s. 13A was /introduced. It

woul d appear that before the introduction of s. ~13A by
virtue of the. Odinance there was no provision in the Act
whi ch prohibited the Court from passing any decree if at any
stage the tenant was prepared to deposit the, entire rent,
costs and interest as directed by the Court. The Legisla-
ture in pursuance of its socialistic policies attenpted to
liberalise the conditions of tenancies so as to give the
tenants special protection against frivolous evictions.
Wth this object in view, the Odinance appears to have been
passed which was |later on replaced by an Act. In the /state-
ment of objects and reasons accomnpanyi ng.the anmendi ng Act it
is mentioned that the Legislature decided to provide relief
to tenants occupying prenises in urban areas and in clause
(6) Of the said statenent, the follow ng “observations are
made:

“In relation to pending suits and pro-
ceedi ngs for ejectnment on ground of defaults,
an opportunity had been given to tenants to
deposit the arrears of rent within thirty
days and upon such deposit no decree for
ejectment will be passed on such ground
agai nst them ™"

Thus a perusal of clause (6) of the statenent of
oj ects and reasons would clearly show that the intention of
,the Legislature was to confer certain benefits on the
tenants to pending suits and proceedings for ejectnent only
on ground of defaults by giving theman opportunity
to deposit the arrears within a specified tinme. It is
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nowhere nmentioned in clause (6) that this benefit was to be
ext ended beyond the frontiers of the State in appeals which
Were not ordinary renedies but which were special renedies
provi ded for under the Constitution. Thus the scope of the
amendnent was to confine t he protection gi ven
to the tenants within the limts of the hierarchy of courts
nmentioned by the Act, and to the.Courts in the State of
Rajasthan. It may be noticed that the statenent of, objects
and reasons does not even give a hint that the benefit
conferred by s. 13A 'woul d’ be available even in the execu-
tion proeedings after the decree had' been passed. W shal
now anal yse s. 13A of the Act, against the background of the
main objective of the Legislature. Section 13A of the AC
as introduced by Odinance No. 26 of 1975 and later re-
pl aced by the Act runs thus:
"13A. Special provisions relating to pending
and other- matters -- Notwi thstandi ng anyt hi ng
to the contrary, in 'this Act as it’ existed
before the commencenent of the ordinance or
i n: any other | aw

(a) no court shall, in any proceeding.
pendi ng- on the date of comencenment of the
amending ordi nance pass any decree in

favour of a landlord for eviction of a
tenant on the ground of non-paynent of rent,
if the tenant applies under clause (b)
and pays to the landlord; or deposits in
court, Wthin such time. such aggregate of
the amobunt of 'rent in arrears, interest
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thereonand full costs of the suit as may be
directed by the court under and in accordance
with that clause;.

(b) in every such proceeding, the court
shall on the application of the tenant made
within thirty days fromthe date of comence-
nment of the anendi ng ordi nance, notw thstand-
ing any order to the contrary, determine the
amount of rent in arrears upto the date of the
order as also the ambunt of interest thereon
at six per cent per annum-and costs of the
suit allowable to the landlord; and direct the
tenant to pay the anount so determined wthin
such time, not exceeding ninety days, as nay
be fixed by the ,court, and on ~such paynrent
being made within the tinme fixed as afore-
said, the_proceeding shall be disposed of /as
if the tenant had not conmtted any default;

(c) the provisions of clauses (a) and
(b) mutatis mutandis apply to all appeals, or
application for revisions, preferred or nmade
after the conmmencenent of the amending ordi-
nance, against decrees for eviction /passed
before such commencenment with the wvariation
that in clause (b), for the expression "from
the date of commencenrent of the anending
ordi nance" the expression "fromthe date of
the presentation of the menorandum of appea
or application for revision" shall be substi-

tuted;
X X X
Expl anati on: - - For t he pur pose of this
section .
(a) "anmendi ng or di nance" neans the

Raj ast han Prem ses (Control of Rent and
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Evi cti on) (Amendrent) Ordinance, 1975; and
(b) "Proceeding" neans suit, appeal or

application for revision."
Section 13A contenplates only three kinds of proceedings,
nanely, suits, appeals and applications for revisions and
t hese proceedi ngs nmust be under the Act ,itself. Cl ause
(a) of s. 13A of the Act provides that no court after the
conmmencenent of the nending ordi nance shall pass any decree
on the ground of non-paynment of rent if the tenant applies
and a s to the landlord the entire rent in arrears interest
and full costs of the suit. Cause (b) requires that such
an application is to be made within thirty days of the com
nmencenent of the anendi ng ordi nance on, Which the Court woul d
determine the rent in arrears and direct, interest to be
paid at the rate of six per cent per annum C auses (a) and
(b) obviously do not apply to the present case, because the
proceedi ngs were not pending in any court when the ordi nance
or. the Act cane into force. Reliance was, however, placed
on the word "proceedi ng" as appearing in clauses (a) and (b)
i'n
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order to plead an argunment that the word "proceedi ng" was
wi de enough to include not. only Suits, but appeals at al
stages. Thi's argunent in our opinion is based on a serious
nm sconception of the interpretation of the wor d
"proceedi ng".” The Legislature has not |eft the connotation
of the word "proceedi ng" in doubt because clause (b) of the
Expl anation clearly indicates what "proceedi ngs" contenpl at-
ed by s. 13A in clauses (a), (b) and (c) are. The Expl a-
nations clearly shows that "proceeding"” neans suit, appea
or applicationfor revision. A logical interpretation of
clause (b) of the Explanation would clearly reveal that
the Act itself has limted the scope of the proceeding to
suits, appeals or applications for revision under t he
hi erarchy of the statute. In other words, the Explanation
refers only to Such proceedings as may be pending in any
suit, appeal or application for revision under the Act.

Section 22 of the Act runs thus:

"22. Appeals and Revisions :--(1) From
every decree or order passed by a Court under
this Act, an appeal shall lie to the Court to
which appeals ordinarily lie from origina
decrees and orders passed by such forner
court.

(2) No second appeal shall - l1ie from -any
such decree or order

Provided that nothing herein contained
shal |l affect the powers of the H gh Court for
Raj ast han in revision;

X X X X
Section 22 provides for an appeal to the Court where an
appeal ordinarily ties, i.e. the Court of the District Judge
in the instant case and thereafter an application in revi-
sion to the High Court. The use of the words "such proceed-
ing" in clause (b) of s. 13A fortifies our conclusion that
the proceedings contenplated by s. 13A are really the pro-
ceedings referred to in Explanation which nmeans proceedi ngs
in the nature of suits, appeals or applications for revision

as referred to in s. 22 of the Act. In these circunstances
we are unable to agree with the |earned counsel for the
appel l ant that proceedings in this Court would fall wthin

the anbit of clauses (a) and (b) of s. 13A of the Act.
It was then subnitted that at any rate clause (c). of s.
13A would apply to the facts of the present case and the
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appel | ant shoul d be given the benefit of that provision. It
is true that clause (e) applied the provisions of clauses
(a) and (b) nutatis nutandis to appeals and applications for
revision. It may be noticed, however, mat this benefit is
not conferred even in the execution proceedings arising out
of decrees passed in suits or appeals and upheld in revi-
sions. The true interpretation of clause (¢c) of s. 13A
woul d, therefore, be that this clause also contenplated the
same proceedings as contenplated by clauses (a) and (b),
nanely the proceedings indicated in the Explanation. Thus
the benefit conferred by clause (c) would apply only to
appeal s or applications for revisions filed under the
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Act as provided by s. 22 of the Act. The Legislature never
i ntended to confer this benefit beyond the frontiers of the

State.

It was however, submtted that the word "appeal” is w de
enough to include an appeal by special leave filed in this
Court.” It is, however, not possible to accept this conten-
t'ion. The anendnent was passed sonme tinme in the year 1975
i.e. —about 25 years after the Constitution had cone into
force. An appeal by special |eave was a special renedy

provided for by Art. 136 of the Constitution and the State
Legi sl ature of ~Rajasthan nust be presuned to be aware of
this special remedy as al so the nonenclature of this renedy.
If the intention was to extend the benefit to appeals for

special leave it should have been so clearly stated in
cl ause (c). Furthernore, the Rules fl aned by t he
Supreme Court, t he know edge of ~ which also nust be

ascribed to the State Legislature, nake a clear-cut distinc-
tion between an-application filed in the Court for grant of

special |eave and a petition of appeal after the leave is
granted. It was suggested that the application for specia
| eave to appeal may be treated as the nenorandum of appea
as referred to in clause(c) of s. 13A. It is, however, not

possible to accept this ,contention, because the constitu-
ents and ingredients of .an application for special leave to
appeal are quite different fromthose of ‘a nenorandum of
appeal preferred to an appellate Court under O XLI r.. 1(2)
of the Code of Civil Procedure. Under O XVI r. 4 “of  the
Supreme Court Rules, 1966 the petition for special leave is
to contain only the necessary facts and not the grounds. It
is true, r. 11 of O XVI of the Supreme Court Rul es provides
that the petition for special |eave would be treated as a
petition of appeal after the special |eave is granted, but
that also cannot be equated with a menorandum of appeal as
contenmplated by clause (c) of s. 13A of the Act. In
contra-distinction to the provisions of the Suprene Court
Rules it would appear that O XLI r. 1 (2) of the Code of
Cvil Procedure runs thus:

"The nmenmorandum shall “set’ forth, con-
cisely and under distinct heads, the grounds
of objection to the decree appealed from
wi t hout any argument or narrative; and such
grounds shall be nunbered consecutively."

It would thus appear that the provisions of r. 1 (2) of
O XLI Code of Civil Procedure require that the menorandum
of appeal has to set forth under the distinct heads the
grounds of objections to the decree appealed from No such
requirenent is to be found in the Suprene Court Rules either
for an application for special |leave to appeal or in the
petition of appeal which is required to be field if certifi-
cate by High Court is granted. The Legislature nust be
presuned to be aware of the difference between an applica-
tion for special |eave to appeal and a nmenorandum of appeal
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If the intention was to extend the benefit of s. 13A even to
appeal s before the Suprene Court, then apart fromthe word
menorandum of appeal, the words "application for specia
| eave to Supreme Court" should have been nentioned. The
fact that clause (c) of s. 13A nmerely nentions the words
"from the date of the presentation of the nenorandum of
appeal or application for revision" clearly indicate that
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the renedies contenplated by the Act are the renedies of
appeal and revision as provided for by s. 22 of the Act. In

fact, as already pointed out, the benefit conferred by s.
13A of the Act does not extend-even to the. execution pro-
ceedings and in these circunstances it cannot be assuned
that it would have applied to a Court which is beyond the
frontiers of the State and to a remedy which has been pro-
vided not by the State Legislature but by the Constitution
itself.

For these reasons, therefore, we reject the argunent of
the appellant that clause (c) of s. 13A of the Act would
apply to the present appeal and that the appellant is,
therefore,entitled to the benefit of this provision on the
basis of the Gvil MsCellaneous Petition filed by him W
are clearly ~of the opinion, on an interpretation of the
various clauses of s. 13A of the Act and the Explanation
thereto that. the benefit under s. 13A has been intended by
the Legislature to be conferred only on the appellate and
revi sional| courts and even execution proceedi ngs have been
excluded fromthe ambit O the protection granted.

For these reasons | agree with the judgnent proposed by
ny brother Goswami, J., and dism ss the appeal but in the
peculiar circunstances of the case wi thout any order as to
cost s.

P.B. R Appea
di sm ssed
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