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ACT:

Land Acquisition Act, 1894 Challenging notification
i ssued under section 4(1) read wth 'section 17(4) and
consequential notification issued under section 6-of-For
acqui sition of plot of Iand.

HEADNOTE:

These two appeal s-Civil Appeal No. 3446 of 1987 and
Cvil Appeal No. 3447 of 1987-were filed in this Court
agai nst the judgnent of the High Court in the Wit Petition
No. 6789 of 1982. Ratan Prakash Mangal and Kul dip Singh,
respondents Nos. 1 and 2 in the Cvil Appeal No. 3446 of
1987 and the appellants in Cvil Appeal No. 3447 of 1987,
had filed the said wit petition challenging a notification
dated 20th May, 1982, issued under section 4(1) read with
section 17(4) of the Land Acquisition Act, 1894 (the Act)
and also the consequential notification dated 21st My,
1982, issued under section 6 of the Act-wth regard to a
pl ot No. 289. The notification under section 4(1) of the Act
was quashed in part in so far as it invoked Section 17(4) of
the Act, and the notification under section 6 was quashed as
a whole with regard to the said plotNo. 289. The GCvi
Appeal No. 3446 of 1987 was preferred by Krishi Utpadan
Mandi Samti, Mizaffar Nagar for which the said plot had
been acquired, for setting aside the judgnent of the High
Court. Civil Appeal No. 3447 of 1987 was preferred by Ratan
Prakash Mangal and Kuldip Singh afore-nentioned hereinafter
referred to as respondents Nos. 1 & 2 asserting that the
notification under section 4(1) should have been quashed by
the High Court in its entirety and not only in so far it
i nvoked section 17(4) of the Act.

Initially, a Notification dated 20th March, 1975 was
i ssued under section 4(1) of the Act for acquiring |and,
including the plot No. 289, for construction of a market
yard for the appellant Krishi Ut padan Mandi Samiti. Later,
this Notification was superseded by another Notification
dated 30th August, 1975 issued under section 4(1) wth
regard to land which did not include the said plot.
Subsequently, another Notification dated 26th Cctober, 1978,
was issued under section 4(1) read with Section 17(4) of the
Act with regard to land, including the plot abovenentioned.
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The Notification dated 26th October, 1978 was fol |l owed by
183
a Notification dated 27th Cctober, under section 6.

Prior to the issue of these Notifications, respondents
Nos. 1 and 2 had purchased the said plot No. 289. The said
respondents Nos. 1 and 2 had challenged the Notifications
dated 26th COctober, 1978 and 27th COctober, 1978 by a wit
petition in the High Court. The Hi gh Court had quashed the
two Notifications in so far as Plot No. 289 was concerned.
Thi s Judgnent of the H gh Court had been challenged by
Krishi Ut padan Mandi Samiti before this Court in GCvi
Appeal No. 2970 of 1979.

This Court had held that even though the quashi ng of
the Notification wunder Section 6 had been justified, the
Hi gh Court had not been right in quashing the Notification
under section 4(1) in its entirety, and had set aside the
Judgnent of the High Court in.so far as it had quashed the
Notification under section 4(1) in its entirety, while
maintaining the rest of the Judgnent with a direction
regardi ng inquiry under Section 5A into the objections of
the respondents Nos. 1 and 2 to the proposed acquisition
etc. In pursuance of the said direction, inquiry under
section 5A had been nade and the Land Acquisition Oficer
had submtted a report on 20th January, 1981, after about 15
nmonths of the direction above-said of 'this Court, to the
effect that the Plot No. 289 mght be exenpted from
acqui sition. The Covernment did not agree with the said
report and issued the Notifications  inpugned in present
appeal s.

Allowing Cvil Appeal No. 3446 of 1987, and di sm ssing
Cvil Appeal No. 3447 of 1987, the Court,

N

HELD: There was no doubt with “regard to the Iega
position that the Report dated 20th January, 1981 of the
Land Acquisition Oficer was not binding on the State
CGovernment and it was still open to it to continue the
proceedi ngs for the acquisition of the Plot /'No. 289
notwi t hstanding the said report. The Governnment had its
reason why in place of issuing a Notification under section
6(1) of the Act in continuation of the Notification dated
26th Cctober, 1978 under section 4(1), fresh notifications
under section 4 and 6 had to be issued as also the reason
for the delay in issuing the fresh Notifications, “as was
apparent from the record. As regards the submi ssion that
section 17(4) of the Act had been erroneously  invoked in
fresh Notification under section 4(1) dated 20th May, 1982
al so and that inquiry under Section 5A had againto be made
before issuing this Notification, it was enough to point out
that once an inquiry under the said section had already been
nade and the parties had been given full opportunity to
substantiate their case in the enquiry and the State
Government had not been inclined to agree with the
184
report of the Land Acquisition Oficer submtted in
pursuance of that inquiry, it would have been a futile
exercise to repeat the whole performance again. After the
issue of the earlier Notification dated 26th Cctober, 1978,
a period of nearly 3 1/2 years had expired when the fresh
Notification dated 20th May, 1982 above-said was issued and
apparently the necessity to acquire the plot No. 289 during
this period becane nore acute due to this delay. Further, as
stated in the said Notification itself, the wurgency had
become nore inmmnent on account of the direction issued by
this Court on 2nd March, 1982 in Wit Petition No. 1318 of
1982 filed by the traders in gur, khandseri and foodgrains,
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Muzaf far Nagar, challenging the Notification under Section
7(2)(b) of the U P. Act No. 25 of 1964. Consequently, it was
diffcult to hold that the opinion of the State Governnent
that it was a fit case to invoke section 17(4) of the Act
was invalid on the ground that there was no basis or
material in support of the opinion. On the facts of the
case, it was not possible to hold that the Notification
dated 20th May, 1982 had been issued by the State Governnent
in colourable exercise of its power. [194A-F]

The Notification dated 20th May, 1982 and 21st My,
1982 had not been chal |l enged by respondents Nos. 1 and 2 on
the basis of mala fides of any particular officer of the
State Governnent. What was urged was that it was a case of
legal nmala fides inasmuch ~as in issuing the said fresh
Notification dated 20th Muy, 1982, an attenpt had been made
by the State CGovernment to circumvent the direction of this
Court issued in the Civil Appeal No. 2970 of 1979 to make
i nqui ry  under Section 5A of the Act and to proceed
thereafter in accordance with law, the State Government did
make an. ‘inquiry under Section 5A of the Act in pursuance of
the direction of this Court after giving full opportunity to
the concerned parties to substantiate their case. It was
difficult to agree with the subm ssion of respondents 1 and
2 that the government attenpted to circunvent the direction
of this Court. A /case of legal nala fide was not nade out.
[194G H; 195B]

The Governnent all through was of the opinion that Pl ot
No. 289 did not deserve to be released from acquisition
Al so, this plea |lost  significance and became alnost of
academ c value inasnmuch as the State Governnent had not
issued a notification under —section 6(1) of the Act in
continuation of the Notification dated 26th~ Cctober, 1978
under Section 4(1). After the issue of the fresh
Notification what was really to be seen was whether there
was justification for invoking section 17(4) of Act or not.
There was such a justification. There had been a materia
change in the circunstances after the report of /the Land
Acqui sition
185
Oficer dated 20th January, 1981, to justify Section 17(4)
of the Act being invoked and to dispense wth-a further
i nqui ry under section 5A of the Act. [196D-E; 198(C

The subm ssion of the respondents 1 and 2 about the
| ack of application of mnd before issuing the Notification
dated 20th My, 1982 with regard to plot- No. 289 had no
substance, as indicated by the original record produced by
counsel for the State CGovernnent. The effect of issuing a
fresh Notification under Section 4(1) and the delay in
issuing it had benefited the respondents 1 and 2 inasnuch as
now they would be entitled to conpensati on not on the basis
of market value of plot No. 289 as on 26.10.78  when the
earlier Notification under Section 4(1) was issued but' as on
20th May, 1982 when the fresh Notification under the said
section was issued. [200G H, 201A]

Cvil Appeal No. 3446 of 1987 was allowed and the
judgrment of the High Court in the Wit Petition No. 6789 of
1982 was set aside, and as a consequence, Civil Appeal No.
3447 of 1987 was di smissed. [201B]

State of Punjab v. @urdial Singh & Os., [1980] 1 SCR
1071; The Collector (District Magistrate) Allahabad and Anr.
v. Raja Ram Jaiswal, etc., [1985] 3 S.CR 995, P.L.
Lakhanpal v. Union of India & Os., [1967] 1 SCR 443;
Si emens Engineering & Manufacturing Co. of India Linmted v.
Union of India & Anr., [1976] Suppl. S.C.R 489; Narayan
CGovind Gavate v. State of Mharashtra, [1977] 1 S.C R 763
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and State of UP. v. Pista Devi, [1986] 4 S.C.C 251
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 3446 &
3447 of 1987.

Fromthe Judgnent and Order dated 11.3.87 of the High
Court of Allahabad in Cvil Msc. Wit Petition No. 6789 of
1982.

Satish Chandra, Ms. Purnima Bhat and E. C. Agarwal a for
the Appel |l ants.

P.P. Rao, B.D. Agarwal, P.K Chakraverty, M. Sandhya
Goswanmi and R C. Verma for the Respondents.

The Judgnent of the Court was delivered by

QJHA, J. These two appeals have been preferred against
the judgnent dated 11th March, 1987 of the Allahabad Hi gh
Court in Wit
186
Petition No. 6789 of 1982. In the'said wit petition a
Notification dated 20th My, 1982 issued under Section 4(1)
read with Section 17(4) of the Land Acquisition Act, 1894
(hereinafter referred to as the Act) and also the
consequential Notification dated 21st May, 1982 under
Section 6 of the Act with regard to Plot No. 289 with an
area of 3 bighas 14 biswa situate in village Kukra, District
Muzaf farnagar in the State of Uttar Pradesh were chall enged
by Ratan Prakash . Mangal and Kul deep Singh who are
Respondents 1 and 2 in Cvil Appeal No. 3446 of 1987 and the
appel lants in Cvil Appeal No. 3447 of 1987. For the sake of
conveni ence these two persons shall hereinafter be referred
to as Respondents 1 and 2. The Notification under Section
4(1) of the Act was quashed in part in so far as it invoked
Section 17(4) of the Act and thereby di spensed with inquiry
under Section 5A of the Act whereas the Notification under
Section 6 was quashed as a whole wth regard to the
aforesaid Plot No. 289. Civil Appeal No. 3446 of 1987 has
been preferred by the Kri shi . Ut padan Mandi Samiti
Muzaf f arnagar for whomthe aforesaid plot had been acquired
with a prayer that the judgnment of the Hi gh Court may be set
aside. Civil Appeal No. 3447 of 1987 on the other hand has
been preferred by Respondents 1 and 2 asserting that even
the Notification wunder Section 4(1) of the Act should have
been quashed by the High Court in its entirety and not only
in so far as it invoked Section 17(4) of the Act.

Before dealing wth the respective subm ssions made by
| earned counsel for the parties it is necessary to give some
nore facts. Initially a Notification dated 20th March, 1975
was i ssued under Section 4(1) of the Act for acquiring

nearly 80 acres of land for the public purpose of
construction of a market vyard for the appellant,  Krish
Ut padan Mandi Samti, Mizaffarnagar. About 5 nont hs

thereafter, however, this Notification was superseded and
another Notification was issued under Section 4(1) wth
regard to only 60 acres of land. The Notification issued on
20th March, 1975 included Plot No. 289 aforesaid whereas the
subsequent Notification which is dated 30th August, 1975 did
not include the said plot along wth several other plots.
Subsequently, however, another Notification was issued on
26t h October, 1978 under Section 4(1) read wth Section
17(4) of the Act with regard to 19.47 acres of land
including Plot No. 289. This Notification really seens to be
with regard to that portion of Jland which even though
included in the earlier Notification dated 20th March, 1975
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had been excluded in the subsequent Notification dated 30th
August, 1975. The Notification dated 26th October, 1978 was
followed by a Notification wunder Section 6 dated 27th
Cct ober, 1978. About four months prior to the issue of these
Notifications Respondents 1 and 2 had purchased

187

Pl ot No. 289 aforesaid on 7th June, 1978, The purpose for
whi ch Respondents 1 and 2 purchased Plot No. 289 was shown
by them in their wit petition filed before the H gh Court
as construction of a residential colony. According to them
in furtherance of that purpose they executed three sale
deeds one each on 10th Novenber, 1978, 16th Novemnber, 1978
and 7th Decenber, 1978. The first of these three sal e deeds
had been executed in favour of one Sm. Dhanwanti Agarwal,
the second one in favour of Sm. Santosh Kumari and the
third one in favour of Shri~ Janardhan Das and Ram Kumar. The
wit petition filed by Respondents 1 and 2 in the H gh Court
i ndi cates that Sm. Dhanwanti ‘Agarwal and Snt. Santosh
Kumari were wives of two gazetted officers and the third
pur chaser. Ram Kunmar too was a CGovernnent servant.

The Respondents 1 and 2 challenged the Notification
dated 26th October, 1978 and 27th Cctober, 1978 referred to
above before the High Court in Wit Petition No. 163 of
1979. The plea raised by themwas that there was no urgency
and consequently the inquiry contenplated by Section 5-A of
the Act could not be dispensed with by invoking Section
17(4) thereof. This plea found favour ~w th the H gh Court
and the two Notifications nentioned above were quashed on
6th June, 1979 in so far as Plot No: 289 was concerned. This
judgnent of the High Court was challenged by the Krish
Ut padan Mandi Samiti, Mizaffarnagar before this Court in
Cvil Appeal No. 2970 of 1979. This Court agreed with the
High Court in so far as it had held that the urgency cl ause
had been wongly applied. But it ~was held that on that
ground even though quashing of the Notification under
Section 6 of the Act was justified the H gh Court was not
right in quashing the Notification under Section 4(1) inits
entirety. On this view the appeal was allowed in part and
the judgnent of the High Court was set aside in so far as it
guashed the Notification under Section 4(1) of the Act in
its entirety. The rest of the judgnent was,  however,
mai ntai ned wth a direction "t hat copi es of the
Notifications be served personally on Respondents Nos. 1 and
2 and their transferees so that Respondents Nos. 1 and 2-and
their transferees nmay have an opportunity to file their
objections to the proposed acquisition within three weeks
fromthe date of service of the copy of the notification
upon each of them The appropriate authority will then hold
an inquiry into the objections under Section 5A and proceed
with the matter in accordance with law. Since the appell ant
has obtai ned possession of the |Iand from Respondent Nos. 1
and 2 and their transferees by invoking the urgency cl ause
which has been set aside, the appellant wll restore
possessi on of the sane to Respondents Nos. 1 and 2 and their
transferees within a week fromtoday."

188

In pursuance of the aforesaid direction inquiry under
Section 5A of the Act was nade and the Land Acquisition
Oficer after giving the parties an opportunity to file
their objections and produce evidence and hearing the
argunents of their |earned counsel, submtted a report on
20t h January, 1981, that 1is, after about 15 nonths of the
direction referred to above issued by this Court in Gvi
Appeal No. 2970 of 1979. The report submtted by the Land
Acquisition Oficer was to the effect that Plot No. 289 may
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be exenpted fromacquisition. In submtting the said report,
a copy of which has been placed on record, it appears that
the Land Acquisition Oficer was inpressed nmainly by two
ci rcunmstances: (1) That Smt. Dhanwanti Agarwal and Snt

Sant osh Kumari who had purchased portions of Plot No. 289
had made a declaration saying that there was no house in
their nanes in Mizaffarnagar and (2) that even though Mand

Samti had constructed a building it was Iying idle inasnuch
as no trader was prepared to shift to these prenises. The
CGovernment, as is apparent fromthe counter-affidavit filed
on its behalf in this Court as also fromthe original record
whi ch was produced before us, did not seemto agree with the
report of the Land Acquisition Oficer and issued the
Notifications which are the subject-matter of the present
appeals. W shall deal  with the details in this behalf as
also with regard to the delay between 20th January, 1981

the date of the report-and 20th May, 1982, the date of the
issue of "Notification under Section 4(1) of the Act while
considering the subm ssions nade by | earned counsel for the
parties on this point.

It was urged by | earned counsel for the appellant that
even Plot No. 289 was urgently needed by the appellant and
the High Court has erred in taking a contrary view and
hol ding that dispensing with inquiry under Section 5A was
not bona fide or /rational. For the Respondents 1 and 2 on
the other hand it was urged by their 1earned counsel that
consequent upon the report of the Land Acquisition Oficer
dated 20th January, 1981 in proceedings under Section 5A of
the Act to the effect that Plot No. 289 may be exenpted from
the acquisition, it was_ incunbent upon the CGovernnent to
give a decision in this behalf as contenplated by the said
Section 5A and until a decision was given, the direction of
this Court referred to above given in G vil Appeal No. 2970
of 1979 remained uninplemented and the issue of | fresh
Notifications under Sections 4(1) and 6 was in colourable
exercise of power. In this connection it was pointed out
that the only course open to the Governnent was to give a
deci sion that notwi t hstanding  the report of ‘the Land
Acquisition Oficer dated 20th January, 1981 it was
necessary to acquire Plot No. 289 and to issue a
189
Notification under Section 6 of the Act on the basis of such
decision in continuation of the earlier Notification dated
26t h October, 1978 under Section 4(1) of the Act. According
to him since the Notification dated 26th Cctober, 1978 had
initially been quashed by the High Court inits entirety on
6th Septenber, 1979 in so far as Plot No. 289 is concerned
and was partly maintained by this Court vide its judgnment in
Cvil Appeal No. 2970 of 1979 with a direction to  make
i nquiry under Section 5A of the Act and to  proceed
thereafter in accordance with Ilaw, the second proviso to
Section 6(1) of the Act as inserted by the State of Utar
Pradesh by the Land Acquisition (U P. Anendment) Act 28 of
1972 was clearly attracted. It was urged that since the said
proviso contenplated that in conputing the period of three
years for issuing a Notification under Section 6 prescribed
by the first proviso to sub-section (1) thereof the tine
during which the State Government was prevented by or in
consequence of any order of any court from making such
decl aration shall be excluded, it was open to the State
Government to issue a Notification under Section 6 even on
20th May, 1982 when the fresh Notification under Section
4(1) was issued and the issue of the fresh Notification
under Section 4(1) invoking Section 17(4) of the Act was not
bona fide and was apparently a case of col ourabl e exercise
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of power. It was al so pointed out by | earned counsel for the
Respondents 1 and 2 that undue delay had been caused in
issuing the fresh Notification under Section 4(1) of the Act
on 20th My, 1982 after the report of the Land Acquisition
Oficer dated 20th January, 1981 which itself indicated that
there was no occasion for invoking Section 17(4) of the Act.
In this connection it was further submtted by |[earned
counsel for the Respondents 1 and 2 that no material change
in the factual position had taken place between 20th
January, 1981 and 20th May, 1982 and for this reason also
Section 17(4) of the Act could not have been invoked.
According to |earned counsel there was in any case no
justification for the Governnent to include even that
portion of the land other than Plot No. 289 which was the
subj ect-matter of Notifications dated 26th Cctober, 1978 and
27th October, 1978 and wth regard to which the said
Notifications had not been quashed. According to him the
Government. by including that portion of the land also in
these Notifications dated 20th and 21st May, 1982 really
took steps “to acquire its own |and which indicated | ack of
application of mnd at the tinme of issuing t hese
Notifications. On the basis ~of these submissions it was
urged by |earned counsel for the Respondents 1 and 2 that
not only the judgment ~of the H gh Court wunder appea
deserved to be confirmed, Civil Appeal No. 3447 of 1987
filed by Respondents 1 and 2 deserves to be allowed and the
Notification dated 20th Muy, 1982 under Section 4(1) of the
Act deserves to be quashed in its

190

entirety in substitution of the judgnent of the H gh Court
guashi ng the sane only in so far as it invoked Section 17(4)
of the Act.

Havi ng heard |earned counsel for the parties we are of
the opinion that Cvil Appeal No. 3446 of 1987 filed by the
Krishi U padan Mandi Samiti,  Mizaffarnagar deserves to be
allowed and as a consequence thereof Civil Appeal No. 3447
of 1987 filed by the Respondents 1 and 2 deserves to be
di smissed. At this place another intervening circunstance
may be noticed. A Notification dated 20th Novermber, 1981 was
i ssued by the State CGovernment. under clause ~(b) of
subsection (2) of Section 7 of the Utar Pradesh Krishi
Ut padan Mandi Adhyni yam 1964 (hereinafter referred to as
U P. Act No. 25 of 1964) declaring that with effect fromthe
date of publication of the Notification in the Gazette the
whol esal e transactions of agricultural produce in respect of
Muzaf f arnagar market area specified in Schedule A-shall be
conducted only on the place wthin the Mizaffarnagar
Princi pal Market Yard. A copy of this Notification forns
part of the record of Civil Appeal No. 3446 of 1987 and it
i ndi cates that Schedule A thereto contains 54 conmmodities of
agricultural produce. The effect of the issue of the said
Notification was that dealers of the said 54 comuodities had
to shift their existing place of business to the Principa
Mar ket Yard.

An associ ation of traders in gur, khandsari -and
foodgrains, nanmely, the Gur, Khandsari and Grain Merchants
Associ ation (Regd.), Muzaf farnagar filed Wit Petition
(Givil) No. 1318 of 1982 in this Court challenging the
aforesaid Notification. The grievance of the petitioners was
that once the inpugned Notification becane operative no one
could carry on whol esal e busi ness in the specified
agricultural produce except at a place declared as a Market
yard and any business being carried on at any other place
woul d be contrary to | aw rendering persons carrying on such
busi ness liable to prosecution. According to the petitioners
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inthis viewof the matter and in view of the circunstance
that in the new Market Yard nmentioned in the Notification
shops were not available, the whole business of the
petitioners would be ruined if the said Notification was
i mpl enented. Notices were issued to the respondents and
statenments were nade by |earned counsel appearing for the
concerned respondents that the Mandi Samti had undertaken
pl anned programme of constructing shops and that 120 nore
shops can be constructed wthin two nonths apart fromthe
shops which had been constructed and allotted to the
i ntending traders and dealers. On the basis of the aforesaid
statenments this Court ordered on 2nd March, 1982: -
191
"We, therefore, record the statements of M. Rana
and M. Gargthat within a period of six nonths
fromtoday “the ~Samiti wll construct required
nunber of shops. If sone vacant shops are
avai | abl e proceedings for allotnment nust be taken
forthwith: Those of the traders/dealers who are
allotted shops nust shift to the notified narket
yard-wi thin a week fromthe date of the receipt of
the allotment order. Till any trader/dealer is not
allotted a shop he can carry on his business in
the old market yard and is not to be prosecuted,
on the ground that he is doing business in the old
mar ket yard which is denotified."

A further direction was given that the shops to be
constructed nust be in accordance with the plan according to
whi ch the existing shops had been constructed.

The i nmpugned Notification dated 20th My, 1982 under
Section 4(1) of the Act contained inter alia the follow ng
recital as is apparent froma copy thereof  placed on the
record of Civil Appeal No. 3446 of 1987:

"Being of the opinion that the provisions of sub-
section (1) and (1A) of section 17 of the Act are
applicable to the said land inasmich as the said
land which is arable and banjar Atirikt is
urgently required for the construction of narket
yard of Krishi Utpadan Mandi Samiti, Mizaffarnagar
under a planned devel opnent - schene and that in
view of the directions of the Suprene Court
addi ti onal shops are to be constructed -nost
urgently. It is as well necessary to elimnate the
delay likely to be caused by an enquiry under
Section 5A of the said Act."

In the counter-affidavit filed on behalf of the State
of U.P. which forns part of Civil Appeal No. 3447 of 1987 it
has been stated that after the receipt of the report of the
Land Acquisition Oficer dated 20th January, 1981 the State
Governnment called for comments from the Director, /Mnd
Parishad, Uttar Pradesh, who vide his letter dated 27th
June, 1981 informed the State CGovernnent that Plot No. 289
deserved to be acquired and there was no justification to
release it fromacquisition. After the said |letter had been
received Snt. Dhanwanti Agarwal, one of the vendees from
Respondents 1 and 2 referred to above requested the State
CGovernment vide her letter dated 2nd Septenber, 1981 to
reconsi der the matter. On the receipt of
192
the said letter a neeting was convened at CGovernnent |eve
on 16th Novenber, 1981 attended by the District Magistrate,
Muzaf f arnagar, Agriculture Secretary and Director, Mand
Parishad. In pursuance of the deliberations of that meeting
the District Magistrate was requested to look into the
matter and send his coments vide letter dated 21st
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Novenber, 1981 and in response to that letter the District
Magi strate vide his letter dated 3rd Decenber, 1981 inforned
the State CGovernnent that for reasons stated therein it was
not advisable to exenpt or exclude Plot No. 289 fromthe
acqui sition proceedings. Copies of these |letters have been
annexed to the counter-affidavit. 1In his letter dated 3rd
Decenmber, 1981 the District Magistrate inter alia pointed
out that the land of Plot No. 289 was situated in the mddle
of the land acquired under the Notifications in question and
that it was necessary to acquire the land of the said plot
also for a smpoth construction of the market vyard. The
District Magistrate by his letter mde a request that
Notification under Section 6(1) of the Act may be issued
i medi ately. The counter-affidavit further indicates that
while the matter was under consideration Snt. Santosh Kunari
the other vendee from Respondents 1 and 2 referred to above
made an application before the State Governnment stating that
Pl ot No. 289 should not be acquired in view of the report of
the Land 'Acquisition Oficer ~and further that since the
Notification dated 26th October, 1978 under Section 4(1) had
been published on 25th Novenber, 1978 and a period of three
years had el apsed any acqui sition would be invalid.

We have already  indicated above that the origina
record was produced before us by |earned counsel appearing
for the State Governnent and from its perusal it appeared
that after Snt. Santosh Kumari had nmade t he said application
the question as to whether a Notification under Section 6(1)
of the Act could be issued in continuation of the
Notificition dated 26th Cctober, 1978 under Section 4(1) of
the Act cane up for consideration before the State
Government. The nmatter was ultinmately referred to the Law
Departnment. The record further indicated that there appeared
to be a divergence of opinion in regard to the applicability
of the second proviso to Section 6(1) of the Act inserted by
the State of U P. and the ultimte view which prevail ed was
that it was expedient to issue a fresh Notification under
Section 4(1) also and it was thus that in place of issuing a
Notification under Section 6(1) in continuation of the
Notification dated 26th October, 1978 under Section 4(1),
fresh Notifications both under Sections 4(1) and 6 of the
Act were issued on 20th My, 1982 and 21st ~May, 1982
respectively. The original record also indicated that after
the receipt of the report of the Land Acquisition Oficer
the file was
193
novi ng above for sonetine to ensure as to whether possession
over Plot No. 289 had been restored back or not in pursuance
of the direction of the Suprene Court in Cvil Appeal No.
2970 of 1979 and to take steps to ensure conpliance of the
said direction. As seen above it was the own case of
Respondents 1 and 2 in their wit petition before-the H gh
Court that Snt. Dhanwanti Agarwal and Snt. Santosh Kumar
were wves of tw gazetted officers. In the counter-
affidavit which was filed on behalf of the Krishi U padan
Mandi Samity, Miuzaffarnagar in the said wit petition it was
stated in paragraph 20 with regard to the report of the Land
Acquisition Oficer dated 20th January, 1981 that some of
the land being of gazetted officers, they succeeded in
exerting pressure on the Land Acquisition Oficer to submt
a wong report. As already pointed out in the counter-
affidavit filed on behalf of the State Government in this
Court reference has been made to the two letters given by
Snt. Dhanwanti Agarwal and Snt. Santosh Kumari on the basis
of which further inquiry had to be made by the State
CGovernment and ultimately a decision had to be taken that in
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place of issuing a Notification under Section 6(1) of the
Act in continuation of the Notification dated 26th Cctober,
1978 under Section 4(1) fresh Notifications under Sections
4(1) and 6 may be issued.

The original record which was produced before us also
indicated that at no stage after the receipt of the report
of the Land Acquisition Oficer dated 20th January, 1981 had
the CGovernnment taken a decision that it was not necessary to
acquire the plot. Indeed, as seen above, the Government was
not inclined to agree wth the report of the Land
Acqui sition Oficer because had it been so there would have
been no occasion either for calling for a report fromthe
Director Mandi Parishad or convening a neeting to consider
the matter or to require the District Magistrate to submt
his own report. After mmking necessary inquiries the
CGovernment ultinmately decided not to release Plot No. 289
from acqui sition proceedings. However, before a Notification
could be i ssued under Section 6(1) of the Act in
continuation of the Notification dated 26th OCctober, 1978
under Section 4(1) a question was raised by Snt. Santosh
Kumari that three years having expired fromthe date of the
publication of the Notification under Section 4(1) Plot No.
289 could not be -acquired in pursuance of the said
Notification. The Government thereafter referred the matter
to the Law Departnent and it was ultinately decided to issue
fresh Notifications under Sections 4(1) and 6 of the Act.

There seens to be no doubt wth regard to the |ega
position that
194
the report dated 20th January, 1981 submtted by the Land
Acqui sition Oficer was not binding on the State Governnent
and it was still open to it to continue the proceedings for
acqui sition of Plot No. 289 notw thstanding the said report.
The reason why in place of issuing a Notification  under
Section 6(1) of the Act in continuation of the Notification
dated 26th Cct ober, 1978 under  Section 4(1) fresh
Notifications under Sections 4. and 6 had to be i'ssued as
al so the reason for the delay in issuing the /fresh
Notifications have already been indicated above.” As regards
the submission that Section 17(4) of the -Act has been
erroneously invoked in the fresh Notification under Section
4(1) dated 20th May, 1982 also and that —inquiry under
Section 5A had again to be nade before issuing this
Notification, suffice it to point out that once an inquiry
under the said Section had al ready been nmade and the parties
had been given full opportunity to substantiate their case
inthe said inquiry and the State Government was not
inclined to agree with the report of the Land Acquisition
Oficer submtted in pursuance of that inquiry it would have
been a futile exercise to repeat the whole performance
again. After the issue of the wearlier Notification dated
26th October, 1978 a period of nearly 3 1/2 years had
expired when the fresh Notification dated 20th May, 1982
under Section 4(1) was issued and apparently the necessity
to acquire Plot No. 289 during this period becane nore acute
due to this delay. Further, as stated in the Notification
dated 20th My, 1982 itself the wurgency had becone nore
i mm nent on account of the direction issued by this Court on
2nd March, 1982 in Wit Petition No. 1318 of 1982 filed by
the traders challenging the Notification under Section
7(2)(b) of U P. Act No. 25 of 1964. Consequently, we find it
difficult to hold that the opinion of the State Governnent
that it was a fit case to invoke Section 17(4) of the Act
was invalid on the ground that there was no basis or
material in support of that opinion. W are further of the
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view that on the facts indicated above it is also not
possible to hold that the Notification dated 20th Muy, 1982
had been issued by the State Governnment in colourable
exercise of its power.

At this place it would be relevant to notice that the
Notifications dated 20th May, 1982 and 21st My, 1982 had
not been challenged by Respondents 1 and 2 on the basis of
mal a fides of any particular officer of the State
CGovernment. What was urged was that it was a case of |ega
mal a fides inasmuch as in issuing the fresh Notification
dated 20th My, 1982 wunder Section 4(1) of the Act, an
attenpt was made by the State Governnent to circumvent the
direction issued by this  Court in Cvil Appeal No. 2970 of
1979 to nmake inquiry under Section 5A of the Act and to
proceed thereafter in accordance with law. Suffice it to
say,

195

so far ~as this ~submssion is  concerned that the State
Government in- pursuance of the aforesaid direction given by
this Court ~did nake an inquiry under Section 5A of the Act
and in the said inquiry full —opportunity was given to the
concerned parties to substantiate their case. It is,
therefore, difficult to agree with the subm ssion of |earned
counsel for Respondents -1 and 2 that an attenpt was made by
the State Governnent to circunvent the direction of this
Court. As seen above, the State Governnent was not bound to
agree with the report of the Land Acquisition Oficer and it
has not been disputed even by learned counsel for the
respondents that it was open to the State Government to take
a contrary decision —and to issue a Notification under
Section 6(1) of the Act on the receipt of the report dated
20t h January, 1981 of the Land Acquisition Oficer. That the
State Government in the instant case was not inclined to
agree with the report of the Land Acquisition Oficer has
al ready been indicated above. The reasons for the delay in
taking further steps as also for issuing fresh Notifications
under Sections 4(1) and 6 have al so been indicated. On these
facts we are of the opinion that a case of even legal nula
fides is not made out. The decision of this Court in the
case of State of Punjab v. Curdial Singh & Os., [1980] 1
S.C. R page 1071 on which reliance has been placed by
| earned counsel for Respondents 1 and 2 is of no assistance
i nasmuch as the plea of mala fides in that case was based on
personal malice. So also is the position with regard to the
decision of this Court in The Collector (Distt. Magistrate)
Al'l ahabad and Anr. v. Raja Ram Jaiswal etc., [1985] 3 S.C. R
Page 995. That was a case where | and had been acquired for a
cinema theatre in the vicinity of the building housing the
H ndi Sahitya Samrel an. It was pointed out that the power to
acquire land is to be exercised for carrying out the public
purpose. |If the authorities of the Samel an cannot tol erate
the existence of a cinema theatre inits vicinity it could
not be said that such a purpose would be a public purpose.
May be, the authority of the Samel an may honestly believe
that the existence of a cinema theatre nmay have the
pernici ous tendency to vitiate the educational and cultura
environnent of the institution and therefore, it will Iike
to wish away a cinemna theatre inits vicinity. But that
hardly constitutes public purpose. Such is not the situation
in the instant case.

The | earned counsel for Respondents 1 and 2 in support
of his submission that since this Court by its order dated
22nd Cctober, 1979 in Civil Appeal No. 2970 of 1979 had
issued a direction to hold an inquiry under Section 5A of
the Act and to proceed with the matter in accordance wth
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law it was incunbent on the GCovernment to take a decision
that notwi thstanding the report of the Land Acquisition
196
Oficer dated 20th January, 1981 it was necessary to acquire
Pl ot No. 289, placed reliance on the decision of this Court
in P.L. Lakhanpal v. Union of India & Os., [1967] 1 S.C. R
page 433 where while dealing with Rul e 30A of the Defence of
India Rules, 1962 it was held that according to dictionary
"deci sion" nmeans "settl enent, (of guestion etc.),
concl usion, formal judgrment, naking up one’'s nind, resolve,
resol ut eness, decided character." and on Sienens Engi neering
& Manufacturing Co. of India Limted v. Union of India &
Anr., [1976] (Supplenentary) S.C. R page 489 where while
dealing with the provisions of the Indian Custons Tariff it
was held that if courts of law are to be replaced by
admini strative authorities-and tribunals, as indeed, in sone
ki nds of cases, with the proliferation of Administrative
Law, they may have to be replaced, it is essential that
administrative authorities and tribunals should accord fair
and proper ~hearing to the persons sought to be affected by
their orders and give sufficiently clear and explicit
reasons in support of the orders nade by them Reliance was
pl aced on sone other  cases also but we do not find it
necessary to deal with themin detail inasmuch as to us it
appears firstly, that the Government in the instant case was
all through of the opinion that Plot No. 289 did not deserve
to be released fromacquisition as already indicated above.
Secondly, this plea loses its significance and becones
al nost of acadenic value inasmuch as the State Governnment in
the instant case has not issued a Notification under Section
6(1) of the Act in continuation of the Notification dated
26t h October, 1978 under Section 4(1). After the issue of
the fresh Notifications under Sections 4(1) and 6, what is
really to be seen is whether there was justification for
i nvoki ng Section 17(4) of the Act or not. W have already
i ndi cated above that there was such-justification

In support of the subm ssion that there was no nateria
change in the factual position between 20th January, 1981
and 20th My, 1982, |earned counsel for the Respondents 1
and 2 has urged that the direction contained in the judgnent
of this Court dated 2nd March, 1982 .in Wit Petition No.
1318 of 1982 filed by the traders was ~confined to  the
guestion of allotnment of 200 shops only. And since the |and
whi ch had al ready been acquired was sufficient for
constructing as nmany shops it was not necessary to acquire
Pl ot No. 289. As seen above, the Notification under Section
7(2)(b) of the U P. Act No. 25 of 1964 which had been
chal | enged before this Court in Wit Petition No. 1318 of
1982 was in regard to 54 comodities. The wit petition
aforesaid had been filed by an association of traders
dealing in gur, khandsari and foodgrains only. Even though
technically it may be said that the direction issued by this
Court was relevant with regard to about 200 shops only,
197
i n substance, however, that does not appear to be the
correct position. The effect of the direction issued by this
Court was that no trader could be conpelled to cone to the
mar ket yard unless shops were provided. The Krishi U padan
Mandi Samiti, Muzaffarnagar could not afford to act contrary
to this direction with regard to any of the traders who were
dealing in any of the aforesaid 54 comobdities. As seen
above, one of the two nain circunstances relied upon by the
Land Acquisition Oficer in giving his report dated 20th
January, 1981 was that no trader was willing to cone to the
prem ses which had already been constructed and were |ying




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 16

idle. This circunmstance had ceased to exist with the issue
of the Notification under Section 7(2) of the U P. Act No.
25 of 1964 as a consequence whereof on shops being made
available in the market yard all the traders doi ng whol esal e
busi ness in the 54 commodities nentioned in the Notification
were bound to shift to the shops in the market yard. For
this provision had to be made by the Krishi Utpadan Mand

Samti, Mizaffarnagar. |In paragraph 15 of the counter-
affidavit filed on behalf of the Krishi Upadan Mand

Sanmiti, Mizaffarnagar in the wit petition in the H gh Court
it was stated that the Mandi Samiti had conpleted
construction of 120 shops and there was further scope for
constructing only 90 nore shops in the 60 acres of |and
originally acquired whereas Mandi Samiti had to construct
540 shops. In this Court a supplenentary affidavit has been
filed on behalf of the said Mindi Samiti in which it has
been stated that so far 348 shops had been constructed and 4
shops are inconpl ete on account of the inmpugned judgnent of
the Hgh 'Court relating to Plot No. 289. A site plan has
been attached as Annexure D indicating that land on three
sides of ~Plot-No. 289 has already been acquired and on the
fourth side lies a road.” Annexure E to the said
suppl enentary affidavit is  a sketch map indicating the
various requirenments of the Mandi Samti in connection with
the construction of the market yard. The said sketch plan
i ndicates that apart from construction of « shops provision
has been nade for roads and parking grounds, godowns,
auction platforns, = open space in front of the shops, staff
quarters, rest house, police chowki, check post, a building
for bank as well as a post office, toilets, canteens and so
on. The affect of the Notification under Section 7(2) of
UP. Act No. 25 of 1964 is that wholesal e business in 54
comodities mentioned therein can be carried out only in the
principal market vyard. It is common know edge that' trucks,
tractors with trollies and even bullock carts are used for
transporting the various comopdities to the principal market
yard. To accommpdate them provision has necessarily to be
made for roads and par ki ng - grounds etc. Li kew se,
arrangenent has also to be nade for storage of the various
comodities and for their auction as well as for |odging

198

such of the cultivators, drivers, cleaners etc. who may have
to stay on due to the exigencies of the situation. Sone if
not all enployees attached wth the principal narket yard
have to be provided w th acconmpdation. Section 19 of U P.
Act No. 25 of 1964 deals with Market Committee funds and its
utilisation. Sub-section (3)(vii) authorises the Market
Conmittee to wutilise its funds for paynent of "cost of
construction and repairs of buildings necessary for/  the
mar ket yards and for the health, convenience and safety for
the persons using thenf. It gives clue to the nature of some
of buildings which are to be constructed by a Market
Conmittee and for which land has to be provided for. The
requirenent of the Mandi Samiti, therefore, has to  be
construed in this background and not in isolation wth
regard to its requirenent for land to be covered by shops
al one. Apparently, therefore, there has been a nmateria

change in the circunstances after the report of the Land
Acquisition Oficer dated 20th January, 1981 so as to
justify Section 17(4) of the Act being invoked. In this
connection reliance was placed by learned counsel for the
Respondents 1 and 2 on the decision of this Court in Narayan
Govind Gavate etc. v. State of Maharashtra, [1977] 1 S.C R
page 763 where dealing with Section 17(4) of the Act it was
pointed out that the purpose of the said section was
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obviously not nerely to confine action under it to waste and
arable land but also to situations in which an inquiry under
Section 5A wll serve no wuseful purpose or for sone
overruling reason which should be dispensed with. The mnind
of the officer or authority concerned has to be applied to
the question whether there is an wurgency of such a nature
that even the summary inquiry under Section 5A of the Act
should be elimnated. It is not just the existence of an
urgency but the need to dispense with an inquiry under
Section 5A which is to be considered. It was also held in
that case that the devel opnent of an area for industrial and
residential purposes in.itself, on the face of it does not
call for any such action barring exceptional circunstances,
as to nmke i mediate possession wi thout holding even a
sunmmary inquiry under Section 5A of the Act, inperative. On
the other hand such schenes generally take sufficient period
of time to enable summary inquiry under Section 5A of the
Act to be conpl eted without any inpedi mnent whatsoever to the
execution of the schene. The aforesaid decision was
considered in a subsequent ~decision of this Court in State
of UP. wv. Pista Devi, [198] 4 SCC 251 and it was
di stingui shed. It was hel d:
"Now it is-difficult to hold that in the case of
proceedi ngs relating to acquisition of land for
providing house sites it is unnecessary to invoke
Section 17(1) of the Act and to di spense with the
conpliance with Section 5A of the Act.
199
Perhaps, at  the tine to which the 'decision in
Nar ayan Govind Gavate v. State of Maharashtra,
[1977] 1 SCR 763 related the situation m ght have
been that the schenes relating to developnent of
residential areas in the urban centres were not so
urgent and it was not necessary to elimnate the
i nquiry under Section 5A of the Act. The
acqui sition proceedings which had been chal |l enged
in that case related tothe year 1963. During this
peri od of nearly 23 years since then the
popul ation of India has 'gone up by hundreds of
mllions and it is no longer possible for the
Court to take the view that the schemes  of
devel opnent of residential areas do not ‘appear to
demand such energent action as to elimnate
sunmary inquiries under Section 5A of the Act’ . In
Kasi reddy Papaiah (died) v. Governnent of A P.
AR 1975 AP 269: 1975 1 APLJ 70 Chinnappa Reddy,
J. speaking for the Hi gh Court of Andhra Pradesh
dealing with the problem of providing housing
accommodation to Harijans has observed thus:
That the housing conditions of Harijans al
over the country continue to be “niserable
even today is a fact of which courts are
bound to take judicial notice. H story has
made it urgent that, anmong other problens,
the problem of housing Harijans should  be
sol ved expeditiously. The greater the delay
the nore ur gent becones t he probl em
Therefore, one can never venture to say that
the invocation of the emergency provisions of
the Land Acquisition Act for providing house
sites for Harijans is bad nerely because the
officials entrusted wth the task of taking
further action in the matter are negligent or
tardy in the discharge of their duties,
unl ess, of course, it can be established that
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the acquisition itself is mde wth an
oblique notive. The wurgent pressures of
history are not to be undone by the inaction
of the bureaucracy. I amnot trying to nake
any pontific pronouncenments. But | am at

great pains to point out that provision for
house sites for Harijans is an urgent and
pressing necessity and that the invocation of
the energency provi si ons of t he Land
Acqui sition Act cannot be said to be
improper, in the absence of nmala fides,
nerely because of the delay on the part of
sone governnent officials.
(italicising by us)
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What was said by the learned Judge in the
context of provision of housing acconmodation to
Harijans is equally true about the problem of
provi di ng-housi ng accommdation to all persons in
the country today having regard to the enornous
gromh of popul ation in t he country. The
observati on made in-the above decision of the High
Court of Andhra Pradesh is quoted wth approval by
this Court in Deepak Pahwa v. Lt. CGovernor of
Del hi, [1985] 1 SCR 588 even though in the above
decision the Court found that it was not necessary
to say anything about the post-notification delay.
W are of the view that in the facts and
ci rcunst ances of this case the post-notification
del ay of nearly one year is not by itself
sufficient to hold that the decision taken by the
State Governnent under Section 17(1) and. (4) of
the Act at the time of the issue of the
notification under Section 4(1) of the Act was
ei ther inproper or illegal."”

Apart from what has been pointed out above we have
already held that on the facts of ‘the instant case there was
sufficient justification for invoking the provisions of
Section 17(4) of the Act and dispensing with~a further
i nqui ry under Section 5A of the Act.

Wth regard to the subnission nade by | earned counse
for Respondents 1 and 2 that since |and other than | and of
Pl ot No. 289 which already stood acquired had also been
included in the fresh Notification dated 20th rmay, 1982
under Section 4(1) of the Act it indicated |ack of
application of mind suffice it to say that the ~origina
record produced before us by |earned counsel for the State
Governnment indicates that the deliberations which took place
after the direction of this Court dated 22nd Cct ober, 1979
in Cvil Appeal No. 2970 of 1979 were with regard to Pl ot
No. 289 and the inclusion of the other land- in the
Notification seens to be not the result of lack of
application of mnd on the part of the officers concerned
but dute to inadvertent copying out of the entire plots
included in the Notification under Section 4(1) dated 26th
Cct ober, 1978 at sone clerical level and it does not in any
way have the effect of invalidating the fresh Notifications
with regard to Plot No. 289. The submission about the |ack
of application of mind before issuing the said Notification
has al so, therefore, no substance. The effect of issuing a
fresh Notification under Section 4(1) and the delay in
issuing it has really benefited Respondents 1 and 2 inasmuch
as now they will be entitled to conpensation not on the
basis of the market value of Plot No. 289 as on 26.10.1978
when the earlier
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Notification under Section 4(1) was issued but as on 20th
May, 1982 when the fresh Notification under the said Section
was i ssued.

In the result, Cvil Appeal No. 3446 of 1987 is
al l owed, the judgment dated 11th March, 1987 of the Hi gh
Court in Wit Petition No. 6789 of 1982 is set aside and the
said wit petitionis disnmssed. As a consequence G vi
Appeal No. 3447 of 1987 is disnissed. In the circunstances
of the case there shall be no order as to costs.

S. L. C. A No. 3446/87 is allowed and

C. A No. 3447/87 is dism ssed.
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