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PETI TI ONER
PAYYAVULA VENGAMVA

Vs.

RESPONDENT:
PAYYAVULA KESANNA AND OTHERS

DATE OF JUDGVENT:
29/ 10/ 1952
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MUKHERJEA, B. K

Al YAR, N. CHANDRASEKHARA
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1953 AIR 21 1953 SCR 119
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R 1990 SC1426 - (22)

ACT:

Arbitration--Arbitrator takiny statenent fromone party in
the absence of the other-Legal m sconduct-Validity of award-
Question of prejudice,

HEADNOTE:

Where, in an arbitration under s. 21 of the " Indian
Arbitration Act, the arbitrator took statements from each of
the parties in the absence of the other and nade an award:
Held, that it is one of the elenentary principles of the
adm ni stration of justice, whether by courts or by
arbitration by |awers or nerchants, that a party shoul d not
be allowed to use any neans what soever to influence
120
the mnd of the judge or arbitrator, which means,” are not
known to and capabl e of being nmet and resisted by the other
party; the arbitrator was accordingly guilty of  |ega
m sconduct; and this was sufficent to vitiate the award,
irrespective of the fact whether this m sconduct bad caused
prejudi ce to any one.

Harvey v. Shelton (1844) 7 Beav. 455, Ganesh Narayan Singh
V. Mal i da Koer (1911) 13 Cal. L.J. 399, and Haigh v.
Hai gh (1861)

31 L.J. Ch. 420, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No.

37 of 1952.

Appeal from the Judgment and Decree dated the 24t h
Septenber, 1948, of the H gh Court of Judicature at Madras
(Menon and Mack, JJ.) in A.A O No. 688 of. 1945 arising out
of Judgment and Decree dated the 1st October 1945 of the
Court of the' District Judge of Anantapur in Oigina
Petition No. 15 of 1945.

D.  Muni kanniah (J. B. Dadachandji" wth him for the
appel | ant .

S. P. Sinha(M O Chinnappa Reddi and K. B. Chowdhury
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withhin) for the respondents.

1952. Oct ober 29. The Judment of the Court was delivered
by

BHAGWATI J.-The plaintiff filed 0. P. No. 15 of 1945 in the
Court of the District Judge of Anantapur for setting aside
an award the ground inter alia of |egal msconduct of the
arbitrator. The trial Court set aside the award. The Hi gh
Court appeal reversed the judgment of the trial Court and
dism ssed the plaintiffs suit. This appeal has-been filed
by the plaintiff with the certificate of the H gh Court
agai nst that deci sion.

One P. Narayanappa died in 1927 |eaving him surviving the
plaintiff his w dow, the defendant | his undivided brother
the defendant 2 a son -of his another pre-deceased brother
and defedant 3 his son by his pre- deceased wife. ' The
deceased had purported to make a will dated 1st May, 1927
under which he “had nade certain provision -for her
mai nt enance , and residence, The plaintiff stayed with the
famly for

121

sone time but hadto | eave the fanmily house ow ng
to disputes which arose between her and the senior wife of
defendant 1. She lived with her nother for el even years and
ultimtely filed a'suit - in forma pauperis 0. S. No. 19 of
1943 in the Court of the District Judge of Anantapur, for
mai nt enance, arrears of nmaintenance, residence and househol d
utensils as also recovery of sone jewel s and clothes as her
stridhanam properties. The defendants contested the claim
of the plaintiff contending that sufficient arrangenent bad
been made for her mmintenance and residence under the wll
dated the 1st May, 1927, that she had accordingly been in
possessi on and enjoynent of the property and that her claim
was unsustai nable. The defendants also denied her claimfor
j ewel s and cl ot hes.

The suit cane for hearing and final disposa
bef ore the Subordinate Judge of-Anantapur. VWhen the
plaintiff was being examned as PPW 1, in the suit the
27th February, 1945, all the parties filed a petition /under
section 21 of the Arbitration Act agreeing to appoint Sri
Konakondl a Rayal | a Govi ndappa Garu as the 'sole arbitrator’
for settling the disputes in the suit-and to abide by his
decision, and asking the Court to send the plaint, witten
statement and other records to the arbitrator for his
deci si on. A reference to arbitration was accordingly nmade
by the Court. The arbitrator entered upon the reference and
the 6th March, 1945, examined the plaintiff and got from her
a statement which is Exhibit No. 4 in the record. He
simlarly exam ned the defendant I the 10t h March, 1945,
and got fromhimthe statement which is Exhibit No. 5in the
record. After obtaining the two statenents, the arbitrator
nmade and published his award the 12th March, 1945. It was
this award that was challenged by the plaintiff.

The legal m sconduct which was alleged against
the arbitrator was that he examned each party in the
absence of the other. It was contended behal f of
122
the plaintiff that even though the petition for reference to
arbitration as also the statements Exhibits Nos. 4 & 5
authorised the arbitrator to settle the disputes according
to law after perusing the plaint and the witten statenents,
the arbitrator exam ned defendant | in the absence of the
plaintiff and al so perused what was called the settlenent of
the 1st May, 1927, without giving an opportunity to the
plaintiff to have her say in the matter and was thus qguilty
of legal msconduct. It was contended the other hand by
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the defendants that what was done by the arbitrator was
nerely to obtain fromthe parties a reiteration of their
request contained in the petition that he should give his
awar d the basis of the pleadings, that not a single fact
was recorded by the arbitrator fromthe defendant 1 which
did not find a place in his witten statement and that
therefore the arbitrator was not guilty of |egal m sconduct.
The petition filed by the parties the 27th
February, 1915,did not give any special powers to the
arbitrator. The arbitrator was appointed for settling the
di sputes in the suit and the parties agreed to abide by his
decision. The plaint, the witten, statenent and the other
records were agreed to be sent to himfor his decision, and
if the arbitrator was thus directed to nake his award after
perusing the plaint and the witten statements which were
give to himby the Court along with the order, we do not see
why the arbitrator went to the plaintiff and defendant 1 and
recorded their ~statenents. The statement given by the
plaintiff to the arbitrator did not nention anything beyond
the request that be should peruse the plaint and witten
statenent _and give his ~decision -according to law and
justice. The statement which was obtained from the
def endant 1 however did not nmerely repeat this request but
cont ai ned several statenents of facts, which did not find a
place in his witten statenent. These statenments were as
foll ows: -

(1)"She felt glad with what was given to her by her
husband. "

123
(2)"1It is seen fromthe Governnent accounts that as per the
settl enent made by her husband, the | ands givento her have
been in her possession."

(3)"Just like the plaintiff has her ~jewels in her
possession, the other fenmales in the house have their jewels
in their respective possession only. ~The undivided famly
has no manner of right therein.”
and (4) "Considering the donestic circunstances our el der
brother provided nmintenance for the third wfe, the
plaintiff, just as he had provided nmaintenance for his
second wife."

These statements constituted evi dence given by the defendant
I in addition to the avernents contained in his witten
statement and it is futile for the defendant 1 to contend
that in obtaining the statement Exhibit No. 5 fromhim the
arbitrator nmerely obtained fromhima narration of what was
already found in his witten statenent:

This position is confirmed when one turns to the award. The
arbitrator stated that the Court had directed him to nmke
the award after perusing the plaint and the witten
statements of the plaintiff and the defendants and that it
had given himthe plaint and the witten statenents along
with the order. He however proceeded to state that in
pursuance of -the order he took statements from. the
plaintiff as well as the defendant I who was the nanager - of
the defendant’s famly. He further stated that he bad
perused the settlenent which the defendant 1 alleged as
havi ng been made I st May, 1927, in favour of the plaintiff
and proceeded to award to the plaintiff 8 acres 17 cents of
land bearing Survey No. 507 in addition to the 40 acres of
| and al ready given by the deceased to her. It is clear from
the terms of this award that the arbitrator took into
consideration not only the plaint and the witten statenents
of the parties but also the statenment which he had obtained
fromthe defendant | and the will dated 1st My, 1927.

There is thus no doubt that the arbitrator heard the
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defendant 1 in the absence of the, plaintiff. No
124
notice of this hearing was given by the arbitrator to the
plaintiff nor had she an opportunity of having the evidence
of the defendant | taken in her presence so that she could
suggest cross-exam nation or herself cross-exam ne the
defendant | and also be able to find evidence, if she could,
that would neet and answer the evidence given by the
defendant 1. As was, observed by Lord Langdale M R in
Harvey v. Shelton(1),
"It is so ordinary a principle in the admnistration of
justice, that no party to a cause can be allowed to use any
nmeans whatsoever to influence the mnd of the Judge, which
neans are not known to and capabl e of being net and resisted
by the, other party, that it is inpossible, for a nonent,
not to see, that this was an extrenely indiscreet node of
proceeding, to say the very least of it., It is contrary to
every principle to allow of sucha thing, and I Wwolly deny
the difference which is alleged to exist between nercantile
arbitrati'ons and legal arbitrations. The first principles
of justice must be equally applied in every case. Except in
the few cases where exceptions are unavoi dable, both sides
must be heard and each in the presence of the other. In
every case in which matters are litigated, you nust attend
to the representations made both sides, and you nmust not,
in the administration of justice, in whatever form whether
in the regularly constituted Courts~ or in arbitrations,
whet her before | awers or nerchants, pernit one side to use
nmeans of influencing the conduct and the decisions of the
Judge, which neans are not known-to the other side.
This case of Harvey v. Shelton(1l) is the |leading case this
point and it has been followed not only in England  but in
India. (See Ganesh Narayan Singh v. Mlida Koer(2). She had
also no opportunity to have her say inthe matter ' of the
settlenent of the 1st May, 1927, The course of proceeding
adopted by the arbitrator was obviously contrary to the
principles of ,natural justice.
(i) (1844) 7 Beav 455 at P. 462.
(2) (1911) 13 c. L. J. 399 at pages 401, 402,
125
Shri  S. P. Sinha however urged before us that no - prejudice
was caused to the plaintiff by reason of the arbitrator
havi ng obtai ned the statenent Exhibit No. 5 from defendant 1
and that therefore the arbitrator was not guilty of |ega
m sconduct. This contention is unsound. The arbitrator nmay
be a nobst respectable nman; but even so, his conduct cannot
be reconciled to general principles. "A Judge nust not take
upon hinself to say, whether evidence inproperly admtted
had or had not an effect upon his mnd The award nmay / have
done perfect justice: but upon general principles it cannot
be supported." Per Lord Eldon, Lord Chancellor, in-\Walker v.
Fr obi sher (1) .
To the sane effect are the observations of Lord Justice
Kni ght Bruce in Haigh v. Haigh(1l):
"It is true that he states in his affidavit that he
did not allow those explanations to influence him in -his
report upon the accounts, and | have no doubt he honestly
intended this to be the case; but it is inpossible to gauge
the influence which such statements have upon the m nd
We must hold, wthout neaning the | east
reflection the arbitrator, that he was guilty of |ega
m sconduct and that was sufficient to vitiate the award.
Shri S. P. Sinha then urged that the plaintiff had
wai ved her right if any to challenge the award the ground
of legal misconduct. No waiver however was pleaded by the
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defendant | and it was not conpetent to himto urge this

contention at this stage before us.

The result therefore is that the judgnent of the Hi gh Court

cannot stand. W allow the appeal, set aside the judgment

and decree passed by the H gh Court and restore the judgnent

and decree passed by the trial Court with costs throughout’
Appeal all owed.

"Agent for the appellant: Naunit Lal

Agent for the respondents M S. K. Aiyangar

(i) (1801) 6 Ves. 70 at page 72.

(2) (1861) 31 L.J. Ch. 420
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