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1967 AIR 1348 1967 SCR (2) 547
ACT:

Constitution of India, 1950, Art. 286(1) (a) Explanation
prior to anendnent by the Constitution (Sixth Anendment Act)
1956-Sal e of railway sl eepers-"Actually delivered" rmeaning
of --Question to be considered for decision whether delivery
within the State--"F. O R used in connectionwth price and
not place-Effect of--Liability to sal es-tax under C P. and
Berar Sal es Tax Act (21 of 1947).

HEADNOTE:

The appellant entered into a contract with the President of
India for the supply of railway sleepers. The consignees,
to whomthe sl eepers were to be despatched 'according 'to the
instructions given to the appellant under cl. 11(a) of the
conditions of contract, were outside the State -of Mdhya
Pradesh. The sl eepers were booked by rail to the consi gnees
from Dhantari railway station in Madhya Pradesh. I'n the
third colum in the Schedule to the contract, Dhantari was
shown as the place of delivery. On the question whether the
sal es canme under the Explanation to Art. 286(1) (a) of the
Constitution prior to its anmendnent by the Constitution
(Sixth Anmendment) Act, 1956 and were therefore exenpt _from
sal es-tax under the C.P. and Berar Sal es Tax Act, 1947, the
Hi gh Court held : (1) that 'the property in the goods passed
to the purchaser at Dhantari, (2) that the sleepers were
actually delivered to the purchasers at that place, and
(3)that the sales were conpleted at Dhantari and were
therefore liable to tax.

In appeal to this Court,

HELD : The sal es were covered by the Explanati on and as such
were not taxable by the State of Madhya Pradesh. [557 A-B]
(1) The question is not when and where, under the genera
law, the title to the goods passed under the contract, but
whet her actual delivery of the goods took place, for
consunpti on outside the State of Madhya Pradesh so as to be
within the deem ng provision of the Explanation. [556 B-C
(2) In the fifth colum in the Schedule to the contract,
relating to rate, the expression "F.O R was used only in
connection with the price of the goods. Therefore, it only
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neant that the rate was to be inclusive of all charges of
putting the goods on rail and had nothing to do Wth the
pl ace of delivery. Further, the expression "actual |y

delivered" in the Explanation neans physical delivery of the
goods or such other action as puts the goods 1 in the
possessi on of the purchaser but does not include synbolica
or notional delivery such as entrustnent to the railway as a
conmon carrier, [550 C, 553 F-G 555 D

Singareni Collieries Co. Ltd. v. State of Andhra Pradesh &
Os.,[1966] 2 S.C.R 190 foll owed.

Sup. C/67-6
548
(3) Al the clauses of the contract have to be read as a

whole to find out the intention of the parties as to where
the actual delivery wasto take place. So read, cis. 3, 11

12 and 14 of the contract are not nmerely conditions super-
i mposed after the-actual delivery of the goods. They show
that, while the mmjor part of the operations of the
appellant ~ with regard to delivery were to be perfornmed at
Dhantari, . he was not relieved of all liability as to
delivery —until the goods were finally accepted at the
destination the consignee, and that actual physical delivery
was not to be taken as conplete before the goods were
accepted by the consignee at the destination. Cause 3(a)
links delivery with final acceptance, which, according to
cl. 11(g), could only "be after the goods had reached the
destination and were acknow edged as accepted by t he
consi gnee. C ause 11(g) al so shows that notw thstanding the
fact that the goods had been passed by the Sl eeper Passing
Oficer at Dhantari, they had been put on rail wthin the
period, of contract at the said station, the Sl eeper Passing
Oficer had given the appellant a passing certificate in
terms of «c¢l. 10 and the Station Master ~at Dhantari had
issued a tally receipt for the nunber of sl eepers |oaded the
consignee still had the right to inspect the goods at the
destination and reject any which were not in terns of the
contract; and such rejected goods were to be treated as non-
del i vered. The place of actual delivery, in the light of
all the circunstances., could only be the destination and
the goods could only be said to be fully -delivered and
finally accepted after they were acknow edged at the
destination, and since consunption took place only in-the
State to which the goods were despatched, the gales cane
within the purview of the explanation, [554 H, 55-5 A-D; 556

B- D]
Birendranath Guha & Co. v. Stwe of Bihar, 5 S T.C. 273 and
D.,N Dutta v. Conmm ssioner of Sales Tax, i ssa, I.L.R

[1961] Cuttack 622 overrul ed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 398 to
400 of 1966.
Appeal s by special |eave fromthe judgnents and orders dated
March 6, 1964 of the Madhya Pradesh High Court in M C. C. Nos.
90, 91 and Il O of 1963 respectively.

. M C. Setal vad, Shankar Gnhosh and P. N. Gupta, for the
appel lant (in all the appeals).
B. Sen and I. N Shroff, for the respondent (in all the
appeal s).
The Judgrment of the Court was delivered by
Mtter, J. These are three appeals by leave granted by this
Court fromorders of reference under section 44(1) of the
Madhya - Pradesh General Sales Tax Act, 1958 at the instance
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of the Comm ssioner of Sales Tax, Madhya Pradesh to the High
Court in that State. The question in each of the references
was, whether, in the facts and circunstances of the case,
the sales of sleepers (for railways) nmade by the non-
applicant (Bengal Tinmber Trading Co. 1|-Ad.) wunder the
agreement wth the President of India cane under Art. 286
(1) (a) of the Constitution read with the Explanation there-
to and therefore were exenpt fromthe inposition of tax
under "the C. P. and Berar Sales Tax Act, 1947 ?
549

Except for the amounts which varied fromyear to year in-
volved in the sales, the facts and circunstances were conmmon
in all the three cases.. The periods for which tax was
sought to be inposed were from1st July - 1950 to 30th June
1951, :from 1st July 1951 to 30th June 1952 and from 1st
July 1952 to 30th June 1953. It will be noted that all the
three periods are prior to the anendnment of Art. 286 of the
Constitution by the Constitution’ (Sixth Amendnent) Act,
1956. The rel evant portion of Art. 286 as it stood during
the years in question read as follows : -

"286. (1) No lawof a State shall inpose, or

aut horise the inposition of, a tax on the sale

or purchase of goods where such sale or

purchase takes pl ace-

(a) outside the State. or

(b) i'n the course of the inport of the goods

into, or export of the goods out of, the

territory of India.

Expl anati on For the purposes of sub-clause

(a), a sale or purchase shall be deened to

have taken place in the State in which the

goods have actually been delivered as a direct

result of such sale or purchase for the pur-

pose of consunpti on in t hat St at e,
not wi t hst andi ng the fact that wunder t he
general law relating to sale of goods the

property in the goods has by reason /of such

sal e or purchase passed in another State.
The true neaning of the said Article and Expl anation canme up
for consideration in a nunber of decisions of this Court.
Its real purpose was to prevent "inposition of ~an unduly
heavy burden upon the consumers by multiple taxation upon a
single transaction of sale" Bajarang Jute MIlls Ltd. wv.
State of Andhra Pradesh(1l). |In effect the Explanation to
the Article created a fiction and fixed the State "in_ ~which
the actual delivery of the goods took place for the  purpose
of consunption there" as the only place where “sales tax
could be levied as was pointed out in Bengal |Imunity
Conpany Ltd. v. The State of Bihar and Os.(2). There it was
said that "the shifting of the situs of a sale or purchase
from its actual situs under the general lawto a “fictiona
situs wunder the Explanation takes the sale or purchase out
of the taxing power of all States other than the State where
the situs is fictionally fixed". The earlier decisions  of
this Court were noted in Bajarang Jute MIIls case(l) and it
was there observed

"It is nowwell-settled that by Art. 286(1)

[as it stood before it was anended by the

Constitution (Sixth Anmendment) Act, 1956]

sales as a direct result of which goods

(1) 15 S.T.C. 430 at 433.

(2) [1955] 2 S.C. R 603, 651

550

were delivered in a State for consunption in

such State i.e., the sales falling within the
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Expl anation to Art. 286(1) were fictionally to
be regarded as inside that State for the
purpose of «cl. (1) (a) and so wthin the
taxing power of the State in which such
delivery took place and being out-, side al
other States exenpt fromsales tax by those
other States."

The last nentioned case was considered by this Court in

Singareni Collieries Co. Ltd. v. State of Andhra Pradesh and

others(1l) and it was held
PR the expression actually delivered
in the context in which it occurs can only
nmean physical delivery of the goods, or such
ot her action as puts the goods in t he
possession of ‘the purchaser. The expression
"actually delivered” does not include nere

synmbolical~ or -notional delivery e.g. by
entrusting the goods to a conmon -carrier, or
even by delivery of docunents of title Ilike
railway receipts. It was said that the rule

contained in s. 39 (1) of the Indian Sale of
Goods Act, 1930-has no application in dealing
with a constitutional provision which ’'while
i mposing a restriction upon the |legislative
power of the States entrusts exclusive power
to levy sales tax to the State in which the
goods have been actually delivered for the
pur pose of consunption".
The fiction of the sale or purchase being deemed to have
taken place in the State in which the goods had been
actually delivered as a direct result of sale ~or  purchase
for the purpose of consunption in that State, was resorted
to in order to put the matter beyond all controversy on the
guestion as to where the property in the goods passed or as
to any inquiry about the place where the goods may be said
to have been delivered.
The contract in this case was entered into between the
President of India and the appel l'ant before us and contai ned
terms and conditions to be noted imedi ately. The recita
to the agreenent shows that "the contractor has agreed to
supply and deliver to the State wooden sleepers to the
nunber and of the description and quality at the price or
prices and at the tinmes and places and in the ~nmanner
detailed in the Schedul e, specification and conditions  of
contract hereinafter appearing all of which form part and

parcel of. this agreenent”. The relevant —conditions of
contract are as follows :
a. (1). Time of delivery of ‘the sleepers
shall be of the essence of the contract’ and

the contractor shall deliver the sleepers on

or before the date or dates mentioned-in the

(1) [1966] 2 S.C. R 190, 200.

551

Schedul e or within such extended tine or tines

as may be allowed under cl. (2)............
Clause 2 provides that if the contractor shall be delayed in
the Supply of the materials so as to necessitate an
extension of the tine .provided in the Schedule, he shal
apply in witing to the Sl eeper Control Oficer, Eastern
G oup, who, if reasonable,grounds are shown to hi s
satisfaction, shall grant such extension in witing as in
his absolute discretion he may think fit.

G. 3 (a). "The prices naned in the Schedule

shal | cover everything required to be done by

the contractor in ternms of the specification
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and conditions of contract including al

| oading and handling charges connected with
the inspection and delivering of the sleepers
on rail and taxes and inpositions in respect

of the sleepers till they are delivered and
finally accepted wunder the terns of this
contract."

. 3(b) provides that in the event of wagons not being
avail able within a nonth after passing, the contractor shal
stack and earth the passed sl eepers. Pending despatch, the
sl eepers were to remain in the contractor’s custody.
a. 4. "The person or persons authorised to
i nspect, pass and brand sl eepers for the State
under these conditions of contract . .. wll
be appointed or nominated by the President,
Eastern Goup Sl eeper Control and/or t he
Sl eeper Control Oficer, Eastern G oup
G 5(a). "The sleepers shall be offered for
exam nation and passing within the boundaries
of “the railway stations nentioned in the
Schedul e unl ess ~permission -is given in
witing by the Sleeper Control Oficer, Eas-
tern Goup, to the contractor to offer them
for inspection at other stations or sites.”
ad. /5 (g). "The contractor shall make al
arrangenents with the railway concerned for
the | ease of an adequate plot or plots of |and
at stations where he desires to offer sleepers
for inspection and bear the charges thereof."
a. 9 provides for testing of the sleepers by the Sleeper
Passing officer and any sl eepers which were rejected by him
were to be renmobved fromthe railway prem ses at the charge
and cost of the contractor. Under cl. 10 the ¢Sl eeper
Control Oficer was to give the contractor a @ passing
certificate of the nunber passed and rejected at  such
station. Under «cl 11(a) "After passing, the contractor
shall apply to and obtain fromthe Sl eeper Control Oficer,
552
Eastern Goup, his orders as to the despatch of the passed
sl eepers which would then be di sposed of by the contractor
either by handing them over to the consignee or by |oading
into railway wagons and booki ng them under the risk note 'B

by rail to the consignee to whom the sleepers wer-e
allotted". a. 11(f) provides that oil arrival at
destination, the consignee shall check ~the nunber of
sl eepers and report on any shortage or the receipt of
defective sleepers. In all cases, the Sleeper Contro
Oficer was to be the final authority as to whether . such
sl eepers wer e in good order and conforned to the
specification or not. Cs. 11(g), 11(i) and 12 ran as
fol | ows:

ad. 11(g). "In the case of passed sleepers

booked by rail t he contractor shal

i medi ately after |oading apply for and obtain
from the despatching station master a tally
recei pt for the nunber | oaded. Such sleepers
as are acknow edged by the consignee as
possessing the passing mark of the Sleeper
Passing O ficer and the private mark of the,
contractor wll be deemed fully delivered,
sub, however, to the right of the consignee to
have such sl eepers reinspected by the Sl eeper
Control Officer, or his representative, and
all sleepers rejected by the Sleeper Contro
Oficer shall be deenmed to be non delivered
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and all sleepers are to be at the risk of the
contractor until fully delivered and finally
accepted at the destination.”

a. 11 (i). "If there is any shortage in the
nunber of sleepers received by the consignee
in any particular consignment i.e. covered by
a single railway receipt, the contractor shal
be paid for all sleepers shown on the tally
recei pt provided all sleepers received by the
consi gnee are passed sleepers and have not
been rejected by the Sleeper Control Oficer
but if any part of such consignment consists
of unpassed sl eepers they shall be rejected
and i ncl uded in the shortage and t he
contractor shall be -held responsible for the
total shortage in that consignment and shal
not receive any paynment for such shortage."

a'. 12, "The sleepers shall be of the best
description and in strict accordance with the
speci fication and the contractor shall receive
paynent for such sleepers only as are
approved, ~ branded and passed by the Sl eeper
Passing Oficer and duly delivered to the
consi gnee in terns of the contract.

Cf. 13 provides for paynent of 90%on bills submtted in
triplicate supported by the passing certificate, tally
recei pt and by an acknow edgnment from the consignee to the
Sl eeper Contro

553

Oficer certifying that the sleepers have been received by
him and have been checked and found in order. ~The paynent
of the remaining 10% shall be made onbills  submitted in
triplicate as soon as the sleepers have been delivered as

provided incl. Il (9g).
Cl ause 14 reads :
"It must be expressly understood that all on

account or advance paynents are in no way to
be considered as relieving the contractor in
any way fromthe liabilities he may  incur
under the terns of the contract. This has
express reference to cl. Il (g) above.™
The schedule to the contract was in tabular form containing
six colums. The 3rd colum was headed "places at which to
be delivered" and below it was nentioned "Dhantari, Eastern
Railway." The b5th colum was headed "rate at ~ which the
sleepers to be supplied at each place inclusive of al
demands, F.OR" |In this colum were given the rates for
different kinds of sleepers i.e. of different | dinensions.
The 6th colum was headed "nonth of conpletion” and in /this
colum (to quote fromthe docunent at page 112 of the / paper
book) was given the date 15-10-1952. The third note at the
foot of the schedule provided that "the date of conpletion
of the contract shall be the |ast date of inspection at the
supplier’s stations during the nonth in which the contract
is due to be conpleted.”
The Hi gh Court of Madhya Pradesh took the view that the
sales were conpleted in Dhantari, that the property in the
goods passed to the purchaser at that place and the sl eepers
were actually delivered to the purchaser at that place. It
was further stated in the judgment of the High Court that
the place of delivery was specifically stated to be F.OR
Dhanmtari. The |ast observation does not seemto be correct
because, as noted already, the place of delivery as given in
the Schedule was Dhantari, Eastern Railway and it was only
in connection wth the price of the goods that the exp-
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ression ‘F.OR’' occurred. It is well known that the
expression 'F.O R’ when used in connection with the place
of delivery neans that the delivery prima facie takes place
when the goods are put on rail and when the expression is
used in connection with the price, it means that the rate is
to be inclusive of all charges of putting the goods on rail

In order to find out whether the Explanation to Art. 286(1)

(a) was applicable, we need not consider where the property
in the goods passed nor are we to guide ourselves by s.
39(1) of the Indian Sale of Goods Act which only raises a

prima facie inference as to delivery. In this case the
consignee of the goods was always to be outside Mdhya
Pr adesh according to ‘the instructions given to. the

contractor with regard to the despatch of the goods.
Counse

554

on behalf of the State of Madhya Pradesh contended that
actual delivery of the goods took place at Dhantari in that

State. | In aid of his contention, he relied on the follow ng
factors :' (a) The Schedul e which was a part of the contract
showed that the place of delivery 'was Dhantari, Eastern

Rai |l way; and (b) Cs. 1 -and 2 of the conditions of contract
referred both to the tinme and place of delivery as nentioned
in the schedule’ The net result of these two clauses,

according to counsel, was that the tine and place of
delivery both pointed to Dhantari. According to counsel
cl. 3(b) went to show that after the goods were brought to

the railway yard at Dhantari and were passed by the Sl eeper
Passing O ficer, the contractor becane the bailee in custody
of the goods and the charges which he incurred in earthing
up the goods during the nonths of April to June were to be
borne by the buyer.. This was sought to -be “reinforced by
cl. 3(a) which provided that all ~loading and handling
charges and expenses in connection with the putting of
sl eepers on rail and taxes and inpositions were to be on the
sellers’s account at Dhantari.

Counsel argued that cl. 5(g) went to showthat it/ was to
suit the conveni ence of the purchaser that the contractor
had to take on | ease a plot of |and belonging to-the rail way
for storing the sleepers. C's. 9 and 10, according to him
went to show that the rejected sl eepers had to be taken out
of the railway yard leading to the inference that only such
goods as had been passed by the Sl eeper Passing Oficer were

to be considered as the property of the railway. Great
reliance was placed on cl.11(a) which according to counsel
clinched the matter. It was urged that if the goods were

actually handed over to the consignee at Dhantari rail way
station, there could be no manner of doubt  that actua

delivery took place there. According to counsel the
position was the sane if the goods were | oaded into  railway
wagons and booked to the consignee under risk note 'B in

terns of the contract. This was sought to be fortified by
reference to cl. 11(i) according to which the contractor was
to be paid for all sleepers shown on the tally receipt.
Counsel urged that all the above provisions in the contract
went to show that as soon as the goods were put on rail at
Dhantari after they had been brought into the railway vyard
and passed by the Sleeper Passing Oficer, and marks had
been put on them delivery of the goods was conplete and
not hi ng remai ned to be done by the contractor.

In our opinion, we have got to take the whole of the
contract into account and then find out the intention of the
parties as to where actual delivery was to take place
thereunder. while there can be no doubt that the major part
of the operations of the contractor with regard to delivery




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

were to be perfornmed at Dhantari he was not relieved of al
liability as to delivery until the goods

555
were finally accepted at the destination by the consignee.
In this respect, we cannot overlook cls. 3(a), 11 (g), 12
and 14 of the conditions of contract when the consignee was
outside Madhya Pradesh. . 3 (a) speaks of delivery and
final acceptance under the terns of the contract. Del i very
here is linked with final acceptance which according to cl
Il (g) can only be after the goods had reached the.
destination and were acknow edged as accepted by t he
consi gnee. a. 11 (g) nmakes it clear that notw thstanding
the fact that the goods had been passed by the Sleeper
Passing O ficer at Dhantari -and that they had been put on
rail wthin the period of the contract at the said station
and the Sleeper Passing Oficer had given the contractor a
passing certificate in ternms.of cl. 10 and the station
master -t Dhantari had issued a tally receipt for the number
of sleepers 1oaded, the consignee still had the right to
i nspect . the goods at the destination and reject any which
were not-in terns of the contract and such rejected goods
were to be treated as non-delivered. -All this, in our
opinion, puts the matter beyond doubt that the actua
physi cal delivery was not taken as conplete before the goods
were accepted by the consignee at the destination. 1In al
such cases, the consunption took place i'n the State to which
the goods were despatched with the result that the sales
came within the purview of the Explanation to Art. 286 (1)
(a) as it stood before the  Sixth Amendment of t he
Consti tution.

Qur attention was drawn to a judgnment of the Patna Hi gh
Court in Birendranath Guha and Co. v. ~ State O ' Bihar(1)
where ,the assessee had taken | ease of a tinmber forest in
Nepal and had built godowns and officesin Nepal territory
cl ose to Jogbani railway station'in the State of Bihar. The
assessee supplied to the railways And despatched to
different destinations various quantities of sleepers from
Jogbani railway station after obtaining instructions from
the Sl eeper Control O fice. The assessee contended that no
sale took place in Bihar since the sleepers had been
manuf actured in .Nepal and despatched from Jogbani railway
station to places outside Bihar. The full —terms of “the
contract in that case are not to be found in the report but
it appears that it was worded very simlarly to the contract
bef ore us. The Patna H gh Court held that on a
consi deration of all the provisions of the contract, it was
mani fest that the goods in question had been unconditionally
appropriated 'to be contract at Jogbani railway station
Al ternatively, the High Court held that there was
appropriation of the goods within the neaning of s. 23(2) of
the Sale of Goods Act at Jogbani railway station and
accordingly it was held that there was delivery to the
carrier at Jogbani railway station coupled with an uncondi -
tional appropriation of the goods within the meaning of s.
23 (2) of’ the Sale of Goods Act. Wth regard to cls.
11(g), 11 (j) and 13(a) the H gh Court said that these were
nmerely additional stipulations.

(1) 5s T C 273

556
Superi nmposed on the contractor who agreed to act as insurer
of the goods till the stage of final destination and also

agreed to the other ,conditions, but these additiona
conditions had no bearing on the ,question as to where and
when the title to the sleepers passed ,to the buyer.

We find ourselves unable to agree with the above expression
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of Opinion as we have already pointed out that the question
is not when the title to the goods passed under the
contract, but to ascertain whether actual delivery of the
goods took place outside the State ,of Madhya Pradesh for
the purpose of consunption there so as ,to be wthin the
deeming provision of the Explanation to Art. -286.(1). The
contract has to be considered in the setting of the facts
and circunstances of the case as a whole and <cls. 11(9g),

11(i), 12, 13 and 14 cannot be read as condi tions
superinposed after the -actual delivery of the goods. The
pl ace of actual delivery in the -light of all t he

circunmstances of the case can only be the destination
of .the goods and the goods can only be said to be fully
delivered and finally accepted after they are acknow edged
at the destination by the Sl eeper Control Oficer

A simlar contract came up for consideration before the
Assam High Court in Birendranath Guha v. Conmm ssioner of
Taxes(1l) and the.H gh court took a viewdifferent from that
of the Patna H gh Court nentioned above.

In D..N' Dutta v. Conm ssioner of Sales Tax, Orissa(2) two
,,questions were referred to the H-gh Court, one of them
bei ng, whether there was a conpleted sale in Oissa so as to
confer jurisdiction on the State of Oissa to tax the
i mpugned transactions and secondly, whether even if there
was a conpleted salein Orissa, the State Governnment was
prohi bited fromtaxi ng those transactions in view of the ban
imposed by «cl. (1) and «cl. (2) of Art. 286 of the
-Constitution. 'The contract, according to the judgment of
the High Court, was identical Wth the one which came for
consi deration in the Patna case in Birendranath Guha and Co.
v. State of Bihar(3) -The Orissa Hi gh Court held that in
respect of the inmpugned transaction, none of  the sleepers
had been subject to reinspection by the ., Sleeper Contro

Oficer or rejected by himat the destination; all the
sl eepers were fully delivered when the passing mark was
given by the Sleeper Passing Oficer at the place of
despatch and the seller had | oaded themin the wagon at the
despatching station and obtained the tally receipt from the
station naster concerned. It is not ,necessary to exam ne
the case in detail but it is sufficient to say that ,even if
there was no rejection at the place of destination, actual

delivery would not be completed until they were finally
accept ed
(1) 10. T.C .327 (2) 1. L. R [1961] Cuttack 622

(3) 5 S T.C 273

557
at destination and to that extent we find ourselves unable
to agree with the decision of the Orissa High Court.
In the result, it must be held that the sales in these cases
were covered by the Explanation to Art. 286 (1) and as/ such
not taxable by the State of Madhya Pradesh. The appeal s are
therefore allowed with costs. One set of hearing fee.
V.P.S. Appea
al | owed.
558




